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IN THE CIRClJIT COURT OF KANAWHA COtJN!rY~ WE&T-\1IRGlNIA~· .. ,.' 

MIGUEL ANGEL DELGADO, 

Plaintiff, 

Civil Adioll No. 1S-C-188S 
(BoDorable J08JlD.a Tabit) 

KEVIN MCCOURT, Correctional 
Officer, in his individual capacity; JESS 
MA'ITOX, Correctioaal Officer, ill his 
individual capacity; HOBERT· ALLEN, 
LieutelJ.8l1t, iD his iIrdividual capacity; 
and DAVID BALLARD, Warden, in his 
individual and official tapacities, 

Defendants. 

ORDER DENYING DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT 

On the ljIh day ofJanuary, 2017, came the parties, Plaintiff Miguel A. Delgado, by counsel 

Lydia C. Milnes of the law fum Mountain State Justice, Inc_, and Defendants McCourt, Mattox, 

and Allen, by counsel JobnP. Fullez and Betsy L. Stewart ofthe law fum Bailey & Wyant, PLLC, 

and Defendant Ballard, by counsel William E. Mutray of the law timl Anspach, Meeks 

Ellenberger, LLP, for a hearing on Defendants' Motions for Summary Judgment. For the reasons 

stated on the record at that hearing, and as set forth more fully herein, the Court DENIES 

Defendants' motions for summary judgment. 

L FINDINGS OF FACT 

The follo'Wing findings of fact are set forth viewing the record in the light most favorable 

to the non-moving party, Mr. Delgado, as required for a ruliD.g on a motion for summaryjudgment. 

See, e.g., Scott v. Hanis. 550 U.S. 372,377 (2007) ("[C]ourts are required to view the facts and 

draw reasonable inferences in the light most favorable to the party. opposing the summ.ary 
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judgment motion. In qualified immunity cases, this usually means adopting ... the plaintiff's 

version ofthe facts. "). 

Plaintiff Miguel Delgado is an inmate at the Mount Olive Correctional Complex 

("MaCe"). At all times relevant to the claims at issue in this case, Plaintiff'was being held in the 

isolation or solitary confinement unit at MOCe. Inmates on that unit are held in small, isolation 

cells for 23 to i4 hours a day, seven days a week. Inmates can be placed in the isolation cells for 

a variety ofinfractions at any time, for greatly varying periods of time. 

Defendant David Ballard, the warden of MOCC, is aware of and has authorized certain 

policies and procedures governing the methods by which correctional officers use force against 

inmates on the isolation units. Specifically, correctional officers have been instructed that they are 

not reqUired to make efforts to temper their use offorce against inmates housed on those units.1 

Plaintiffpresents evidence of this policy in the fonn of deposition testimony of Warden Ballarc1, 

as well as aD. email setting forth the policy, on which Warden Ballard was carbon copied. Plaintiff 

asserts that the practical result ofthis policy is that officers on the isolation units can Spray inmates 

with highly concentrated Oleoresin Capsicum ("OC'') spray at any time and for any reason, 

including merely making statements from 'Nithin the confines oftbe locked cell, and pre~ a 

written document supporting that interpretation signed by a lieutenant in the segregation unit 

Plaintiff further presents evidence, including written documentation and an audio recording, that 

this policy is also known as "martial law ... 

Plaintiff contends that be and other inmates in the Quilliams Units have been routinely 

I The term "efforts to temper" appears to be taken. from Whitley v. Albers. 475 U.S. 312. 321 
(1986), a United States Supreme Court case establishing the standard for evaluating Eighth 
Amendment excessive force claims in the prison context. Specifically, Whitley directs courts to 
consider, among other factors, "any efforts made to temper the severity of a forceful response," in 
detemli.ning whetb.e'l' the force used in a given situation was excessive. Id. at 321. 
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subjected to the use of OC spray for minor infractions, such as yelling through the doors of their 

isolation cells. In support of this contention, Plaintiff attaches and cites to numerous other cases 

in which other inmates in the segregation ,unit have' brought substantially similar factual claims, 

alleging that they have been sprayed with OC while locked alone in their isolation cells and were 

not posing a threat ofhann to others, themselves, or state propertY. 

Plaintiff asserts that this policy was in place when, late in the evening on May 23, 2015, 

Plaintiff was locked alone in his isolation cell. At that time, a nurse and two officers, including 

Defendant McCourt, came to his cell door to distribute medication.2 When the nurse approached 

Plaintiff's door, Plaintiff said "Excuse me, I have a question," intending to ask her about pain he 

was enduring as a result ofdegenerative disc disease. The nurse. however, ignored Plaintiff. After 

several addi1i:0nal attempts to gain the nurse's attention, Plaintiff and the nurse engaged in a terse 

exchange that resulted in Plaintiff becoming frustrated and threatening to report the nurse to the 

Illll'Sin,g board for her "nasty attitude." The nurse responded angrily, telling Plaintiff she didn't 

care ifhe did report her, to which Plaintiff responded, "ifyou don't care, quit your job, go home, 

and kill yourself." Defendant McCourt, who was standing nearby, told Plaintiff'that he 'Would be 

getting a "write up," or disciplinary report, based on the incident 

After the nurse and officers moved on, Plaintiff laid down on his bed, put on headphones, 

and listened to music. Approximately ten minutes later, he noticed a shadow on his cell door and 

realized officers were outside. Defendant McCourt and another officer were standing at the door, 

and were joined shortly thereafter by Defendant Mattox. Plaintiff testified that the rest of the Pod 

in which his isolation cell was located was quiet at the time. The officers told Plaiittitf'that they 

2 Medications are passed. to inmates in isolation cells through their "bean hole," or nanow slot in 
their cell door that is normally locked shut, but can be opened to pass items back and forth. 
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were tired ofhis attitude and "smart mouth," and that he would be getting a write up. Plaintiffsaid 

fine, write me up. The officers then yelled a1 Plaintiff that he was going to be sprayed with oc 

spray and Plaintiff said "go ahead and spnly me," 

Thereafter, Defendant McCourt sprayed Plaintiff in his locked isolation cell with MK-9 

(also refexred to as "Mark or') Sabre Red Phantom OC through Plaintiffs bean hole. The 

manufacturer's specifications provide that Phantom OC should not be discharged at distances of 

less than six feet from the intended talget, that exposure in a closer range can Cause damage to soft 

body 'tissues, in addition to being a skin. eye, and repertory izrltant, and that decontamination 

should begin "as soon as possible" after restraining the inmate. Immediately upon being sp:a.yed, 

Plaintiff sufiet'ed burning inhis eyes and skin, his aiIway became restricted, and he felt as though 

he could not breathe. The officers closed Plaintiff's bean hole amlleft. Using the sink in his cell, 

Plaintiff splashed W81er on his face and hands to attempt to lessen the buming effects of the OC 

spray. Witbin minutes, Defendants Mattox and Allen shut off the water to Plaintiff's cell, telling 

Plaintiffthat they did it "so you won't decontaminate yourself." 

Approximately ten minutes later. officers including Defendants McCourt, Allen, and 

Mattox returned to Plaintiff's cell to take him to the "ree yard" to be decontaminated. Upon amval 

at the rec yard.. Defendant Allen turned on the water in a large sink and informed Plaintifftbat he 

was going to be decontaminated. Plaintitf asked how that would work, given that he was still 

wearing clothing drenched in OC spray. Defendant Allen then accused him of refusing 

decontamination. One ofth.e other officers then told plaintiff to go ahead and remove his clothing, 

but the officers refused to remove Plaintiff's .handcuffs, which rendered Plaintiff incapable of 

removing his clothes. The officers again accused Plaintiffofrefusing decontamination. 
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Plaintiff then met with the same nurse who he had interacted with during pill pass. She 

asked Plaintiff what was wrong, and Plaintiffinfonned her that his shoulder was in pain from how 

the officers cuffed and roughly escorted him out ofms cell. and that the back ofms body was on 

tire from being coated i.e. OC spray. The nurse did not evaluate Plaintiff or take any action; rather, 

she sat dov.n and began reading a book. Instead of taking Plaintiff to the shower, the Officer 

Defendants left Plaintiff sitting in clothing soaked with OC spray at a table in the multipurpose 

room while Defendants cleaned his cell. Altogether, Plaintiffwas unable to wash the OC spray 

from his body for approximately au hour after being sprayed. 

As a result ofthis incident, Plaintiff alleges that Officers McCoUIf:, Mattox. and Allen (the 

"Officer Defendants") used excessive force in violation of the Eighth Amendment of the United 

States Constitution when. without giving any specific prior directive or opportunity to avoid the 

use afforce, they sprayed Plaintiff with OC spray while Plaintiff was locked alone in his isolation 

cell and was nat engaged in any activity that could pose a threat to himself, others, or state property. 

Plaiu.tifffunher contends that the Officer Defendants engaged in excessive force and/or deliberate 

indifference to his serious medical needs, when they failed and refused to properly decontaminau: 

Plamtiff for approximately an hour after spraying him with ~C. Plaintiff additionally brings 

claims against Warden Ballard in both his individual capacity, seeking monetaIy damages base on 

the theory ofsuperviSOIy liability, and inhis official capacity, seeking prospective injunctive relief. 

Finally, Plaintiff brings tort claims of assault and battery against Defendant McCourt and 

intentional infliction ofemotional distress agaiDst the three Offieer Defendants.) 

) Plaintiff's Second Amended Complaint additionally asserts claims arising under the Fourteenth 
Amendment of the United States Constitution and Article m. Sections I, S, and 10 of the West 
Vll'ginja Constitution. In his response to Defendants' Motions for Sununary Judgment, Plaintiff 
voluntarily dismissed these claims. Accordingly. the Court DENIES AS MOOT Defendants' 
motions for sum.mmy judgment as to these claims. 
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n. CONCLUSIONS OF LAW 

A. Standard ofReview 

A motion for summary judgment should be granted "ifthe pleadings, depositions. answers 

to interrogatories, and admissions on file, together with the affidavits, ifany, show that there is no 

genuiDe issue as to any material fact and that the moving party is entitled to ajudgment as a matter 

oflaw." W. Va. R Civ. P. 56(c). To that end, the West Virginia Supreme Co\1rt of Appeals bas 

held that a motion for summary judgment should be granted only "when it is cleat that there is no 

genuine issue of fact to be tried and inquky concerning the facts is not desirable to clarify the 

application of the law." Syl. Pt. 3. Aetna Cas. & Syr. Co. v. Federal Ins. Co. of New York. 148 

W.Va. 160. 133 S.E.2d 770 (1963). 

B. Plaintiff's CJaiJIlS Under 42 US.C. § 1983 

Plaintiff claims tinder 42 U.S.C. § 1983, allege violations oftbe Eighth Amendment ofthe 

United States Constitution. It is well-established that "federal law is controlling when public 

officials are sued in state court for violations offederal rights under 42 U.S.C. § 1983.0' Robinson 

v. Pack. 679 S.E2d 660, 666, 223 W.Va. 828, 834 (2009). Accordingly•.this Court will analyze 

Plaintiff's claims under federal law. 

1. Genuine lssnes of material fad emt as to Plaintiff's excessive force claim. 

Plaintiff asserts "that the Officer Defendants> use ofOC spray against him in retaliation for 

his rude comments to the nurse was unnecessary and done maliciously and sadistically to cause 

pam,. thereby constituting excessive force in violation of the Eighth Amendment of the Unit(:d 

States Constitution. Plaintiff further alleges that the Officer Defendants' intentional failure to 

decoDtaminate him for approximately one hour further constituted the use of force, which was 

done maliciously and sadistically to cause paiD.. 
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The Fourth Circuit has long recognized that is a "violation of the Eighth Amendment for 

prison officials to we mace, tear gas, or other chemical agents in quantities greater than necess2l}' 

or for the sole purpose of infliction of pain." Ika v. Shreve, 535 F.3d 225, 235 (4th Cir. 2008) 

(holding the excessive use of pepper spray against a passive inmate unlawful). In determining 

whether a specific use ofchemical agents constitutes excessive force, comts analyze an inmate's 

claim under both subjective (state of mlnd) and objective (seriousness of injury or deprivation) 

components. rg., at 238. Under the subjecti:ve component, "[t]he core judicial inquiry" turns on 

"whether force 'WaS applied in a good-faith effort to maintain or restore discipline, or maliciously 

and sadistically to cause hatm." I.G. at 239 (quoting Hudson v. McMillian, .503 U.S. 1, 7 (1992». 

Courts focus on four non-exclusive factors to determine an officer's state ofmind in connection to 

the use offorce:4 

0) the need for the application of force; (2) the relationship between.1he need and 
the amount offorce that was used; (3) the extent ofany reasonably perceived threat 
that the application of force was intended to quell; and (4) any efforts made to 
temper the severity ofa forceful response. 

!k2. 535 F3dat~5 (quoting Whitley v. Albers. 475 U.S. 312, 321 (1986)). 

Under the objective component, the court's consideration turns "not on the severity of any 

iIUmies inflicted, but rather on 'the nature of the force; which must be 'nontrivial.'" Tedder v. 

Johnson. 527 F. App'x 269, 212 (4th Cit. 2013) (quoting Wjl!dns v. Gaddy. 559 U.S. 34 (2010». 

"When prison officials maliciously and sadistically use force to cause bann ... contemporary 

standatds ofdecency always are violated[,] whether or not significant injury is evident" Boone v. 

Stallings, 583 F. App'x 174, 176 (4th Cir. 2014) (quoting Wilkins, 559 U.S. 8137). 

4 Undet the Whitely approacb, ''the extent of.itJjury suffered" is ano1her factor that "may suggest 
'whether the use of force could plausibly have been thought necessary' in a particular situation." 
Hudson. 503 U,S, at 7 (quotiDg Whitley, 475 U.S. at 321). 
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Here, a genuine dispute ofmaterial fact exists as to whether the Officer Defendants acted 

in a good-faith effort to maintain or restore discipline, or maliciously and sadistically to cause 

h.arm. The Officer Defendants contend that Plaintiff was "highly agitated. yelling and cursing at 

[the officers1and refusing to comply with direct orders to stop" when he was sprayed with OC. 

Plaintiff, OIl the other hand, presents evidence that after his initial verbal exchange with Nurse 

Coleman, he lay down on his bed and listened to music, and that the Pod was quiet. The Officer 

Defendants assert that Plaintiffwas given "several ~oud repetitive verbal commands" before being 

spmyed. Plaintiff denies being given any specific directives, and contends that he "''as sprayed 

solely ill retaliation for his rude and inappropriate comments, as he was not qaged in any activity 

that would necessitate a use of force at the time he was sprayed. As such, genuine disputes offact 

exist as to VJh.ethc;r there was any reasonably perceived threat from Mr. Delgado at the time he was 

sprayed, (the thlrd Whitely factor); there was a need for the use ofany force again.st Plaintiff, (the 

first Whitely factor); and whether any efforts were made to temper the severity of the forceful 

response (tbefourth Wbite1y factor). See Whitely, 475 U.S. at 321.s Similarly. disputes ofmaterial 

fact exist as to Plaintiff's deco.ntamination, including 'Whether Plaintiffrefused decontamination or 

was intentionally left sitting in clothing soaked with OC spray for an rmnecessarily long time while 

Defendants cleaned. his cell, for the pmpose ofinflicting pam. Accordingly. Plaintiffhas presented 

sufficient evidence to demonstrate a geauine question of material fact as to whether the Officer 

Defendants used excessive force against Piaintiff. 

5 The Officer Defelidants argue that the force used against Plaintiff was "merely a temporary 
irritation." Plaintiff. however, presents evidence that the force used was not trivial. as the effects 
ofMK-9 Phantom OC include coughing, choking. gagging. and cf.i.fficu1ty breathing, and delivery 
of the substance from less than six feet a.way can cause soft tissue damage. Furthennore, "[t]he 
use of excessive physical force against a prisoner may constitute oruel and unusual punishment 
even when the inmate does not suffer serious injury." Wt.llc:ins v. Gaddy. 559 U.S. 34 (2010). 
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2. 	 GeDaiDe issues of material fact exist as to Plaintiff's deliberate indiffereD~e 
daitu.. 

Under the Eighth Amendment, prison officials must ensure that reasonable measures are 

taken to provide prisoners with adequate "medical care." Farmer v. Brennan., 511 U.S. 825,832 

(1994). Medical care is constitutionally inadequate when prison officials show deh"berate 

indiffercnceto medicaIneeds. See Estellev. Gamble. 429 U.S. 97,106(1976). Wbenprisonguards 

intentionally deny or delay access to a prisoner's medical care, a cause of action exists for 

deliberate indifference that constiUltes 'imnecessazy and wanton infliction of pain proscribed by 

Eighth Amendment." ld. at 97. 

Here, Plaintiff presents evidence that the Officer Defendants waited over an hour to let 

Plaintiff wash the OC spray from body, in part because the Officer Defendants chose to 

decontwUnat.e P1.ain.tiff's cell first. During that time, Plaintiffwas in significant pain, with his skin 

buming from the OC spray. The Officer Defendants were aware that Plaixrtiffbad been unable to 

rem.ove the spray from his body, as they bad. intentionally ~ut off the water in his cell and refused 

to allow him to undress in order to receive preliminary decontamination. 

While the Officer Defendants contend that Plaintiff did Dot suffer a serious injury as a result 

oftrus incident, Plaintiff must merely show that he suffered a deprivation thai was "sufficiently 

serious." Gennain v. Metheny. 539 Fed. Appx. 108, 109 (4th Cir. 2013). In the context of 

establishing a deliberate indifference claim, a "sufficiently serious medical need" is one that 

''requires medical treatment. II ld. The American Correctional Association (ACA) standards, 

which have been incorporated by the West Virginia Division of Corrections Policy Directives. 

require "[i]mmediate medical examination and treatment ... in all instances involving the use of 

a weapon or chemical agent." See Standard for Adult Correctional Institutions 4-4203. This 

requirement is echoed in West Virginia Division of Corrections Policy Directive 313.02, which 
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requires that imnates who ha'\fe been subjected to 8IJ.y use offorce be provided "immediate medical 

examination 8IJ.d treatment" (Emphasis added.) Plaintiff has therefore presented sufficient 

evidence from which a reasonable jmy could find that the Officer Defendants engaged in deliberate 

indifference to Plaint:if.rs serious medical needs. 

3. Genuine issues of material fact aiJt as to supervisory liability claim. 

To maintain a claim ofsupervisor liability ina section 1983 action, Plaintiff must establish 

three clemQlts: 

(1) that the supervisor had actwll or constructive knowledge that his subordinate 
was engaged in conduct that posed "a pervasive and unreasonable risk" of 
constitutional injury to citizens like the plaintiff; (2) that the supervisor's response 
to that knowledge was so inadequate as to show "deliberate indifference to or tacit 
authorization of the alleged offensive practices,"; and (3) that there was an 
"affirmative causal link" between the supervisor's inaction and the particular 
constitutional injury suffen:d by the plaintiff. 

Shawv. Stroud. 13 F3d 791, 799 (4th Cir. 1994) (internal citations omitted). 

A plaintiff can meet the first element of supervisor liability by showing that: "(I) the 

supervisor's knowledge of (2) conduct engaged in by a subordinate (3) where the conduct poses a 

pervasive and umeasona~Ie risk: of ooDStitutional injury to the plaintiff:' Id. (citing Slalom 131 

F.2d at 373). Plaintiff herein has presented evidence that Defendant Ballard is vested executive 

authority and responst1illity for the administration. operation, and control ofMOCC, including the 

oversight of all MOCC employees and the authority to promulgate, amend, and implement all 

policies and procedures within MOCC. In this role, Defendant Ballard also reviews all use of 

force grievances and all use of force review committee incident reports and is thus aware of all 

uses offorce (such as the one underlying this case) that take place in the facility. 

Plaintiff's evidence further shows that Warden Ballard knew and approved ofa policy that 

"efforts to temper are not required in the segregation ... units." Documents 8IJ.d audio recordings 
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ofofficers demonstrate that they believed. that Warden BaHam had implemented "martial law" on 

those units. As the result of these policies, inmates in solitary confinement at MOCC assert that 

~y have been repeatedly and routinely subjected to untempered uses of force, including most 

commonly the use of OC spray. without need or warning. See, e.g., Taylor v. Ruebenstein. No. 

2:13-CV-33339, 2016 WL 5539594 (S.D.W. Va Sept. 28, 2016) (denying motion for summary 

judgment on nearly identical claim); Harper v. Barbagallo, No. 2:14-CV-07529, 2016 WL 

5419442 (S.D.W. Va Sept. 27,2016) (denying motion to dismiss nearly identical claim); Cantrell 

v. Rubenstein. No. 2:14-CV-17419, 2016 WL 5723601 (Sn.w. Va. Aug. 23, 2016), I',9JOrt and 

recommendation adot)ted, No. 2:14-CV-17419, 2016 WL 5660339 (Sn.w. Va. Sept. 29, 2016) 

(denying summaryjudgmentonneaciy identical claim); Doutyv. Rubenstein. No. CV 2:13-32832, 

2016 WL 3349325, at *2 (S.D.W. Va. June 15, 2016). adopting and incorporating Proposed 

Findings and Recommendations, No. CV 2:13-32832, at 21-34 (SD.W. Va. Sept. 23, 201S) 

(same); Lively v. Ballard. No. 2:I3-CV-28759. 2016 WI.. 1178785 (S.D.W. Va. Mar. 25, 2016) 

(same); Miller v. Rubenstein, No.2: lS-CV-01581, 2016 WL 919223, at ·1 (S.D.W. Va. Feb. 17, 

2016), re.port and recommendation adopted. No. CV 2:15-01581, 2016 WL 923115 (Sn.w. Va. 

·Mar. 10,2016) (same, as to motion to dismiss); Harper v. Blagg. No. 2: 13-CV-19796, 2015 WI. 

6509131 (S.D.W. Va. Oct. 28,2015) (same, as to summary judgment); Marcum. v. McCloud. No. 

2:12-CV.006SS. 2014 WL 1017163, at*16 (S.D.W. Va. Mar. 14, 2014) (same), 

As set forth above, Plaintiffhas presented sufficient evidence from which a reasonable jUIy 

could find thai Defendant Ballard hadactual subjective awareness of a peIVasive and unreasonable 

risk that his officers were engaged in routine uses ofunnecessary and 1lD.temperd force. Numerous 

cou:rf3 have reeently held that identical evidence is sufficient to satisfy the first factor ofthe Shaw 

test. See. e.g .. Cantrell. 2016 WLS723601, at ·21-*26, rerortand recommendation adopted. 2016 
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WL 5660339 (denying summary judgment on supervisory liability based on only portions ofthe 

evidence introduced herein). Likewise. Plaintiffs evidence. including Warden Ballard's own 

testimony and an email setting forth the "no efforts to temper" policy on which Defendant Ballard 

was carbon copied. indicates that Defendant Ballard has tacitly authorized these practices, the 

second factor ofthe Shaw test 

Finally, plaintiff bas presented evidence that there was an. "a.ffumative causal link" 

between Defendant Ballard's conduct and the force used against Plaintiff and other inmates on the 

segregation units by his subordinates. As reeognized in the Fourth Circ~ ''proof of causation 

may be direct ... 'where the policy commands the injury ofwhich the plaintiff complains ... [o]r 

may be supplied by [the] tort principle that holds a person liable for the natural consequences of 

his actions." Slakan. 737 F.2d at 376 (quoting Wellington v, Daniels. 717 F.2d 932, 936 (4th 

Cir.1983». Indirect causation is "analogous to proximate cause." Shaw. 13 F.3d at 800. Here, 

Plaintiff's evidence creates an issue ofmaterial fact regarding both fOIIDS of causation. Plaintiff 

has presented evidence that Defendant Ballard directly and proximately caused his subordinates 

to engage in tortious and/or lmconstitutiona1ly excessive uses of force by implementing andlor 

authori2ing the practice ofnot requiring efforts to temper uses of force. 

When the evidence is viewed in a light most favorable to Plaintat: there is a genuine issue 

of material :fact regarding the supervisory liability of Defendant Ballard such that SUIIlDl2l'y 

judgment is denied. 

c. Qualified ImmUllity 

Qualified immunity shields govemm.ent officials from suits against them for damages 

based on acts or omissions arising out of the exercise of discretion in cmying out their duties, 

unless they violate clearly established la.w. Meyers v. Baltimore Cty., Md., 713 F .3d 723, 731 (4th 
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Cir. 2013). To defeat an assertion of qualified immunity, a plaintift'must show that the alleged 

facts "make out a violation of a constitutional right," and that ''the right at issue was 'clearly 

established' at the time of defendant's. alleged misconduct." Pearson v. Callahan, 555 U.S. 223, 

232 (2009); citing Saucer v. Katz. 533 U.S. 194, 201 (2001). The requirement that the law be 

clearly established "is not to say that an official action is protected by qualified immunity unless 

the very action in question has previously been held unlawful, but it is to say that in light ofpre

existing law the uolawfulness must be apparent." Wilson v. Layne, 526 U.S. 603, 615 (1999). 

1. Qualified immunity is denied as to the Officer Defenduts. 

As previously set forth, Plaintiffbas presented sufficient evidence from which a reasonable 

jUly could find that the Officer Defendants subjected plaintiff to excessive force and were 

deliberately indifferent to his serious medical needs. SpecificallY, Plaintiffhas presented evidence 

he was sprayed while locked alone inhis isolation cell in retaliation and not engaged in any activity 

which v,'Ould pose a threat to any person or state property, and rather that he was sprayed in 

retaliation for making rude comments to 8nurse. While Defendants contend that Plaintiffs remarks 

to the nurse .were threatening in nature, the same nurse was then asked to perfOIm. a medical 

evaluation of plaintiff after he was sprayed, from which it could be infetted that the Officer 

Defendants did not actually believe that Plaintiff posed a threat to the nurse's safety. Plaintiff has 

further presented evidence that the Officer Defendants turned offthe water to his cell after spraying 

him, in order to prevent him from washing the spray from his body, and then further prevented 

him from obtaining meaningful decontamination for over an hour. Accordingly, Plaintiff has 

presented sufficient evidence to overwme the first requirement to defeat qualified immunity as to 

both claims. See Pearson, 555 U.S. at 232; see ~ Hinojos v. Bowers. 2015 WI.. 4878812, "'8 

(D.S.C. Aug. 14, 2015) (citations omitted) ("[T]be coUlt holds that there is a genuine i~e of . 
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material fact as to whether [the defendant] used excessive force against [plaintiff]; therefore, the 


court cannot detemrine at the summary judgment phase that [the defendant's] actions were 


objectively reasonable for PUlpOscs of granting qualified immunity."). 


The grant of qualified immunity to the Officer Defendants therefore turns on whether the 


constitutional rights at issue were clearly established at the time ofthe alleged misconduct. See id. 


Here, the law was clearly established at the time of this incident that the use of OC spray on an 


inmate when the inmate is not engaged in aggression or active resistance can constitute excessive 


force. See. e.g., Dca. 535 F.3d at 235 (holding the excessive use ofpepper spray against a passive 


inmate unlawful and denying qualified immunity); Treats v. Morgan, 308 F3d 868, 872 (8th Cu. 


2002) (denying qualified immUDity to officer who sprayed an inmate with pepper spray, finding 


that ''the evidence does not show an objective need for the force which was used because [the 


inmate] had not jeopardized any person's safety or threatened prison security .... The law 


reeogni2es that order and discipline are important in running a correctional institution, but that 


does not authorize the arbitrary use of force. nor does it justify punitive use of force on difficult 


inmates not posing a real threat to other persons or rwing security concerns.'') (mtemal citations 


omitted); DeSpain v. Uphoff 264 F3d 965. 978 (10th Cir. 2001)(" [p]epper spray is an instrument 


with which prison officers wield their authority, or force, and thus its use implicates the excessive 


use of force."); Kaylorv. Rankin 356 F. Supp. 2d 839,854 (N.D. Ohio 2005) (finding evidence 


in the record that an officer who used pepper spray "was acting to gratify personal resentment 


against [Plaintifi] based 00, [plaintiff'sJ heckling and name calling, and thus acting maliciously.") 


Similarly. the law at the time of the subject incident was also well-establisbed with regard 


to the need to timely and adequately decontaminate an inmate following the use ofchemical agents. 


See. e.g" Walker v. Bowersox, 526 F.3d. 1186, 1189 (8th Cir. 2008) (finding Eighth Amendment 
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violation where prisoner was barred from showering or changing after being pepper sprayed); 

Norton v. City of Marietta.. 432 F.3d 1145> 1153-54 (10th Cit. 2005) (finding triable Eighth 

Amendment claim where officer pepper sprayed iDmate and then ignored inmate's pleas for 

assistance, other than ''toss{ing] some water in his eyes"); Foulk v. Chanier. 262 F.3d 687,692. 

701-02 (8th Cit. 2001) (affirming Eighth Amendment verdict in favor of an inmate who, after 

being pepper sprayed, received no medical care and had no ability to wash off the spray). 

Accordingly, because the resolution ofbotb. qualified immunity and the substantive claims 

.in this case depend upon a determination ofthe facts, SUDJm.ary judgment on the basis ofqualified 

immunity is not proper. Buonocore v. Hams. 65 F.3d 341,359 (4th Cu. 1995). The CorrectioDll 

Officer Defendants' motion for surmnary judgment on this basis is denied. 

2. Qualified bmD.UDity is denied as to Warden Ballard.. 

& an initial matter, the Court notes that Pla.inti:ff's claims against Warden Ballard in his 

official capacity, seeking prospective injunctive relief, are not subject to the qualified immunity 

analysis, and summary judgment based on qualified immunity does not apply to those claims. 

To overcome Warden Ballard's defense of qualified immunity on Plaintiff's supervisor 

liability claims brought against him in his individual capacity. Plaintiff must present sufficient 

evidence that 

(1) it was "clearly established" at the time of[the Officer Defendants'] conduct that 
(Ballard] could be held liable under § 1983 for constitutional violations committed 
by [the Officer Defendants]; (2) it was "clearly established" at the time [Ballard] 
was supervising [the Officer Defendants] that the degree of force that [Ballard] 
knew that [the Officer Defendnats were] using against rlllIJlAtes] was 
unconstitutional; (3) a reasonable person in [Ballard's] position would have known 
that his actions were unlawful. 
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Shaw, 13 F.3d at 80lj see also Harper. 2016 WI.. 5419442 at *11. As multiple courts have 


determined, Plaintiff's evidence is sufficient to demons1rate an issue ofmaterial offact regarding 


qualified immunity. 


First, as discussed at length above, at the 'time ofthe subject incident. section 1983 liability 


for supervisol'S 'WaS clearly established in similar circumstances. See e.g .• Shaw, 13 F.3d 791; 


§lg, 737 F,2d 368; see BmG Second, Plaintiffbas presented evidence that Defendant Ballard 


reviewed all use of force grievances, USe of force committee :review reports of other similar uses 


of force, and the policy and directive that efforts to temper uses of force were not required in the 


segregation llIlits. Based on this evidence, a reasonable jury could find that Defendant Ballard 


tacitly authorized the Officer Defendants to use force against Plaintiffin a manner that was tortious 


and violated the Eighth Amendment See ~ 737 F.2d at 376-77 (explaining further that 


officials "are presumed to know what the law requires, and may be legally accountable for conduct 


that violates fixed standards"). Indeed, as already discussed at length, the law is clearly established 


that using force against an inmate for merely making verbal comments can be excessive. See. e.g .• 


~ 356 F. Supp. 2d at 854. Fmally, Plamtiffhas presented evidence that a reasonable pexson 


in Defendant Ballard's position would know that his directive that officers are not required to make 


efforts to temper uses of force against inmates on segregation units would lead to the 


,
unconstitutional use of excessive force. See Vlbitley, 475 U.S. at 321 (requiring consideration of 


efforts to te.w.per severity afforce used when detennining ifforce was excessive). 


Notably, Warden Ballard has been denied qualified immWl.ity on supervisor liability claims 


in numerous sinu1ar cases involving the use of OC spray against imnates in the solitary 


confinement ucits at MOCC. See, e.g., T~lor, 2016 WI.. 5539594 at *6 (denying qualified 


immunity at Sl1IIUI18lYjudgment, including as to Ballard); Hamer, 2016 WL 5419442 at *11 (same, 
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motion to dismiss); Cantrell. 2016 WL 5723601 at *27h28 (same, motion for sum.maryjudgment); 

~ProposedFindingsandRecommendations,No. CV2:13-32832,at21-34 (same). Summary 

judgment on the basis of qualified immunity is denied as to Warden Ballard. 

D. Plaintiff's State Law Tort Claims 

Defendants contend that Plaintiff's state law tort claims fail as a matter oflaw because the 

defendants were privileged to use force against Plaintiff. Defendants' arguments, however, rest 

entirely on the presumption that the use of OC spray against Plaintiff was not excessive. As 

previously explained, genuine issues of material fact exist with regard to whether the Officer 

Defendants violated the Eighth Amendment through the use of excessive force and deh"berate 

indifference to Plaintiff's wanton and unnecessary pain. If the Officer Defendants' action were 

uncoDStitutional, then Plaintiirs tort claims are viable. 

m. CONCLUSION 

For the reasons stated herein, as well as those stated on the record at the January 6, 2017, 

hearing, the Court DENIES Defendants' Motions for Summ.azy Judgment in full. 

The Circuit Clerk is directed to provide a certified copy ofthis order to all parties or their 

counsel ofrecord. 

...
IT IS SO ORDERED. .,......: 

' 

......."'\', . ~." ,,~.,:,,"''''''''''-' 
~~.- . 

.:::- -' ..... .. 
~ ........... .... ... 

..... ~, ENTERED: 2?lA4 ~.• 1.011 -------.... 
E:.;: .:---
=:-:: .......: ! ... 

:;.;~ ~.. -~..;. ..' :~~~ 

.1 .... : 

... . .6 '.. .:::
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Prepared by: 

ydia C. Milnes (WVSB #10598) 
Mountain State Justice, Inc. 
215 South Thlrd Street, Suite 901 
Clarksburg, WV 26301 
(304) 326-0188 
(304) 326-0189 (fax) 
lydia@msjlaw.org 
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