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STATEMENT OF THE CASE I 

Claims Arising from 2003 Civil Action Filed by Thundering Herd Development 

Or our about June 6,2003, Thundering Herd Development, LLC ("THD") filed the civil 

action styled: Thundering Herd Development, LLC v. SM&E, Inc., Civil Action No. 03-C-490, 

Circuit Court of Cabell County, West Virginia ("Underlying Civil Action"). THD filed the 

Underlying Civil Action seeking recovery for damages that it allegedly incurred arising from 

work completed at what is commonly referred to as the Merritt Creek Fann commercial 

shopping center ("MCF"). The only defendant named in THD's original complaint was SM&E, 

Inc. ("SM&E"). JAS at 000694-000705.2 THD's Complaint alleged that SM&E was hired to 

complete a geotechnical exploration of the prospective shopping center at MCF in January of 

2001. JAS at 000696. THD further alleged that based on a report completed by SM&E, THD 

and its subcontractors completed work in accordance with the recommendations of SM&E 

during the early part of September 2001. Id THD's Complaint further alleged that, on or about 

September 21, 2001, a slope failure occurred at the MCF, specifically at a Target store, which 

caused a landslide resulting in damages. Id. THD alleged that as a result ofthe slope failure, it 

was required to reconstruct the Target store and compensate an adjacent property owner for 

damage to his property. JAS at 000697. 

1Pursuant to Rule tOed) of the Rules of Appellate Procedure, the Respondent, Zurich American Insurance 
Company of Illinois, Inc. ("Zurich"), provides the following "Statement of the Case" to the extent 
necessary to correct inaccuracies and omissions in Petitioner's Brief and provide the Court with a more 
thorough understanding of the factual and procedural background of this dispute, including factual 
infonnation necessary for Zurich's cross-assignments of error. 
2The Joint Appendix will hereinafter be referred to as "JAS at _." 



THD's Allegations Against JA Street & Associates, Inc. 

In an Amended Complaint flled, on or about December 11, 2007, THD added allegations 

against JA Street & Associates. Inc. ("JAS"). JAS at 000217-000234. THD's Amended 

Complaint alleged that JAS was hired as a general contractor for work completed at the MCF 

property. JAS at 000220. The Amended Complaint asserted that, on or about June 5, 2001, JAS 

and THD entered into four (4) written agreements, whereby JAS agreed to serve as the general 

contractor for the MCF shopping center. Id. THD alleged that JAS agreed to assume all 

responsibility and obligation for the preparation of the Target store, as well as additional various 

buildings and structures in the shopping center. Id. THD alleged that upon the receipt of a 

report from SM&E, it worked through JAS to prepare the Target store location and remainder of 

the shopping center. Id. THD alleged that JAS deviated from the plans contained in the SM&E 

report. Id. 

In addition to the September 2001 landslide alleged in the original Complaint, THD 

alleged that it had incurred damages arising from slides, sloughing, and land movement at other 

locations at the MCF property, including the Shop A building, the Shop C/A.C. Moore Building, 

the Office Depot building, and the stonn drainage and sanitary sewer systems. JAS at 00022]. 

THD asserted the following causes of action against JAS: (1) breach of contract - Target store 

area; (2) breach of contract - Remainder of Development; (3) breach of warranty; and, (4) a 

claim seeking indemnity for amounts paid by THD resulting from the alleged negligent acts of 

JAS or its subcontractors. JAS at 000230-000233. On or about January 13, 2008, JAS filed its 

Answer to THD's Amended Complaint, which included a cross-claim against SM&E, as well as 

a counterclaim against THO. JA at 007350-007369. lAS's counterclaim against THD alleged 

2 




that THD had knowledge of problems associated with the development of the MCF site prior to 

ever retaining JAS in 2001. JAS at 007361. Several additional third-party defendants were later 

added to the Underlying Civil Action, via third-party complaints filed by SM&E. 

Declaratory Judgment Action Filed by Bituminous Casualty Corporation 

On or about July 16, 2008, Bituminous Casualty Corporation ("Biteo") filed this 

declaratory judgment action ("Declaratory Judgment Action"), seeking a determination of its 

rights and obligations as an insurer of JAS in relation to claims asserted by THD. JAS 000001

000003. The Biteo Complaint noted that it had issued two (2) Commercial General Liability 

("COL") policies to JAS, with policy periods of March 1,2001 to March 1,2002 and March 1, 

2002 to March 1,2003. JAS at 000002. 

The Biteo Declaratory Judgment Action asserted that there was no coverage for the 

claims asserted against JAS in the Underlying Civil Action because the claims were not covered 

claims pursuant to the terms of the Bitco policies. JAS at 000003. Biteo further asserted that 

even if the claims were somehow covered, certain exclusions within the Bitco policies would 

operate to exclude coverage. Id. Biteo subsequently moved for summary judgment, requesting 

that the Circuit Court enter an order finding that Biteo had no duty to defend or indemnify JAS. 

JAS 000263-000544. Thereafter, JAS filed a cross-motion for summary judgment, requesting a 

finding that Biteo did have a duty to defend and indemnify JAS. JAS 000662-000989. On or 

about March 24, 2010, the Circuit Court entered an order denying, subject to further discovery, 

the Biteo motion for summary judgment as it related to the issue of its duty to defend. JAS 

001005-001018 The Circuit Court's order further held the issue of Bitco's duty to indemnify 

JAS in abeyance. JA at 001017. 
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Following the March 2010 rulings by the Circuit Court, after briefing by the parties, the 

Circuit Court entered an order, on or about April 25, 2013, which certified questions that were 

presented to this Court pertaining to whether Bitco had a duty to defend and indemnify JAS. JAS 

001043-001050. This Court declined to address the issues raised through certified questions. 

JAS's Third-Party Complaint in the Declaratory Judgment Action 

On or about March 13, 2014, over a decade after the Underlying Civil Action had 

commenced and following an entry of an order by the Circuit Court, JAS filed a third-party 

complaint adding several additional insurers ("third-party defendants"), including Zurich, as 

parties to this civil action. JAS 001053-001060. 

Zurich had issued a Commercial Umbrella Liability Policy (the "Zurich Policy") to JAS, 

that being Policy No. AVC 9303030 00, for the policy period of March 1,2002 to March I, 

2003. JAS 007242-007349. The Zurich Policy requires the insured to provide notice of an 

occurrence which could result in damages covered by the policy as soon as practicable: 

A. 	 The following Conditions are Applicable to both Coverage A and 
CoverageB. 

[...J 

10. 	 Notice of Occurrence, Claim or Suit 

a. 	 You must see to it that we are notified as soon as 
practicable of an occurrence which may result in damages 
covered by this policy. To the extent possible, notice will 
include: 

(1) 	 How, when and where the occurrence took place; 

(2) 	 The names and addresses ofany injured persons and 
witnesses; 

(3) 	 The nature and location of any injury or damage 
arising out of the occurrence. 
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b. If a claim or suit against any Insured is reasonably likely 
to involve this policy you must notify us in writing as soon 
as practicable. 

c. You and any other involved insured must: 

(1) 	 Immediately send us copies of any demands, 
notices, summonses or legal papers received in 
connection with the claim or suit; 

(2) 	 Authorize us to obtain records and other 
information; 

(3) 	 Cooperate with us in the investigation, settlement or 
defense of the claim or suit; and 

d. 	 The insureds will not, except at their own cost, voluntarily 
make a payment, assume any obligation, or incur any 
expense, other than for first aid, without our consent. 

JA at 007255-007256. 

Despite JAS having notice of a potential claim for years prior, beginning with the slip 

behind the Target store in September of2001, JAS did not provide notice of the same to Zurich 

until February 18, 2008. JAS 007643-007644. On that date, Keith H. Steere of Insurance 

Services, Inc. submitted a "General Liability Notice of Occurrence/Claim" form to Zurich. Id 

The description of occurrence included therein states: "property damage due to settlement." Id 

Notably, the form indicates that the claim had not been previously reported, but also references 

the first occurrence as being September 2001. Id 

After receiving the February 18, 2008 correspondence, Zurich promptly responded with 

correspondence dated March 11, 2008. The March 11,2008 correspondence advised JAS that 

the claim was not covered for several reasons. JSA 007645-007647. The same correspondence 

invited JAS to provide additional information that could affect Zurich's coverage position and 

advised that Zurich ''will remain open to reviewing and discussing any additional information." 
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JAS 007647. Despite this invitation, no additional information was sent to Zurich until February 

18, 2014, nearly six (6) years later, when JAS's counsel provided "a thumb drive, with index, 

which contains numerous documents including, but not limited to, pleadings, [ ... J deposition 

transcripts, videos and expert information regarding the above-captioned matter." JAS 007648; 

JAS 007526-007527. This was only about one month prior to the filing of JAS's third-party 

complaint against the third-party defendants. 

During the Rule 30(b) deposition of JAS, the testifying corporate representative admitted 

with respect to the lack of notice provided to Zurich prior to February 18, 2008: 

• 	 JAS is unable to identify any person or person who provided notice 
of a claim to Zurich prior to February 18, 2008. 

• 	 JAS is not aware of any documentation from JAS or Keith Steere 
to Zurich with respect to notice of a claim prior to February 18, 
2008. 

• 	 JAS is not aware of any notice provided to Zurich of any claim 
with regard to the MCF property before February 18, 2008. 

JAS 007524-00525; JAS 007527. Thus, Zurich did not receive notice of a claim under the 

Zurich Policy for more than seven (7) years after JAS first became aware of an occurrence. JAS 

007643-007644. JAS had notice of the failure of the Target pad the day after the pad collapsed 

on September 21, 2001. However, JAS's notice of an occurrence which could result in damages 

under the Zurich Policy did not stop there. Rather, documents reveal that JAS had intimate 

knowledge of the ongoing problems at the Merritt Creek property. 

For instance, on May 14, 2003, Phil Sullivan, construction manager for THD, sent 

correspondence to Jim Street and Pat Breeding of JAS. This correspondence references a site 

meeting of May 6, 2003 and notes that "[m]onitoring since November of 2002 has determined 

we are continuing to have settlement in the building foundation and portions of the concrete 
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slab." The correspondence states that S&ME had recommended "to use ram jack pilings under 

the foundation and grout injection under the slab to stabilize settlements." Additional structural 

and cosmetic repairs were noted to be needed after the pilings and slab grouting was completed. 

The same correspondence also notes: "Repairs must be made now due to permanent financing, 

that is currently being established requiring inspections from lenders, and to regain tenant 

satisfaction.") JAS 007649. 

Thereafter, on June 2, 2003, in correspondence to Bizzack from Jim Street, JAS 

acknowledged that the settlement damage at Shops A "has been attributed to filling not in 

accordance with specifications." JAS 007650. The correspondence also notes an issue with 

respect to fill compaction at Home Depot. The correspondence goes on to state: "[I]t is hard for 

me to argue for you on the settlement when specifications and the Soil Report require 8" lifts and 

it was put in with 2' lifts." ld Bizzack served as a subcontractor for JAS and was responsible 

for installation of engineered fill. JAS 007513. Therefore, as of this date, JAS was aware that 

settlement issues involving Shops A and Home Depot had been attributed to fill not being placed 

in accordance with specifications by one ofJAS's subcontractors. JAS 007515. 

On March 23, 2004, Brent Roswall of THD authored correspondence to JAS. JAS 

007651-007653. The correspondence notes the following issues at the Merritt Creek property: 

• 	 Efis facia bowing and not aligned with brick columns as it was 
when the building was originally constructed 

• 	 Separation between the demising walls and the storefront continues 
to widen and the crack between the curb and the dumpster pad at 
the rear of the building has expanded 

• 	 Floor elevations in certain areas of Shops A had fallen seven 
inches (7") from front to back 

3During a Rule 30(b) deposition, JAS did not dispute receiving this correspondence. JAS 007513-007514. 
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• 	 Crack monitors were installed on the A.C. Moore building and 
Petmart building 

• 	 The crack monitor on the A.C. Moore building confirmed that a 
crack was expanding and new cracks were observed at the rear of 
the A.C. Moore building 

• 	 Employees of Wells Fargo heard a loud pop and a crack 
immediately appeared in the floor tiles located at the front of the 
Wells Fargo store 

• The slip located on Tract 7 continues to grow 

This correspondence goes on to attribute the problems at the property to the improper placement 

offill. JAS does not dispute receiving this correspondence. JAS 007515-007516. 

Further correspondence from THD's attorney to JAS, dated January 5, 2005, 

demonstrates the ongoing knowledge that JAS had of a potential claim. JAS 007654-007655. 

This correspondence again references ongoing problems at the property and requests that JAS 

"agree to assume liability for this matter and further agree to fund the cost of remediation on 

foundation failure and repair of the buildings and other improvements." The correspondence 

also specifically states: "Because of the existing situation, I am requesting that you contact your 

insurer regarding this matter immediately." Id 

On February 20,2007, correspondence from Bizzack to JAS states: 

I received your letter of February 6, 2007 forwarding a letter from Damron Law 
Offices regarding the Merrit Creek Farm Development. The letter places J.A. 
Street (Street) on notice that Thundering Herd Development (THD) will assert a 
claim against Street for repairs to the slope failure located immediately south of 
the Office Depot building. This slope failure has been previously referred to as a 
"slough." This letter is a follow-up to our telephone conversation last week about 
this area. 

Bizzack then goes on to deny responsibility for damages at the property. JAS 007656-007658. 
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JAS's Knowledge of Claims Arising from Work at the MCF Site 

JAS, acting as general contractor for the Merritt Creek development, completed the 

Target store building pad in September 2001. On September 21, 2001, the slope at the rear of 

the Target store site failed, causing a landslide extending across the development's eastern 

property line. JAS 007352. Jeff Harless, a construction manager for JAS, was present at the job 

site on a daily basis. JAS 007375. Jeff Harless and/or Jim Street of JAS notified THD of the 

slope failure at the property the morning after it occurred. JAS 007374. Jeff Harless, as well as 

possibly Jim Street, inspected the failure with Brent Roswall ofTHD. Id The damage from the 

slope failure "went under the property line to property that was not owned by Target." JAS 

007375. In addition, the slope failure extended into areas of the development where Office 

Depot and Petco would eventually be built. JAS 007376. 

Thus, at the time of the inception of the Zurich Policy, JAS had SUbjective knowledge of 

damages that could underlie a legal claim against it. Namely, JAS knew that the slope which it 

was responsible for constructing had failed and required remediation. Despite having knowledge 

of this loss in progress, JAS failed to disclose the same on its application for the Zurich Policy. 

In its application, JAS was specifically asked if it was "aware of any incident, circumstances, 

defects or alleged defects [ ...] that a reasonably prudent person might expect to give rise to a 

claim or lawsuit, whether valid or not, which might involve the applicant." JAS 007447-007450. 

JAS answered "no." Id. Zurich relied on the information provided in the application in issuing 

the Zurich Policy to JAS. JAS007451-007452. 

In support of its argument to the Circuit Court below for application of the continuous 

trigger theory, JAS stated: 

In the underlying action against 1.A. Street, THD seeks sums for various kinds of 
property damage that has taken place on a continuous basis from 2001 up to the 
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current date and into the immediate future, allegedly as a result of work 
performed by, or for, lA. Street in 2001,2002 and 2003. 

JAS 001155 (emphasis added). Moreover, JAS asserted that "the property damages at issue are 

part of a continuing injury and are indivisible." JAS 004332 (emphasis added). 4 

In written discovery, THD was asked to identify the dates on which property damage 

occurred in relation to the following claimed damages: repairs to the eastern slope, repairs to the 

southern slope, repairs to Shops A and the AC MoorelMarshalls Building, loss of property value 

after completion of repairs, periodic cosmetic repairs and costs for investigation and testing, 

damages to individual units, refinancing debt, structural repairs to AC Moore, and the new Petco 

building. In response, THD stated: "Property damage has occurred on an ongoing basis, at 

various intervals for the period beginning in September 2001 and continuing to the present." JAS 

007476-007479. 

Motions for Summary Judgment before the 
Circuit Court and Appeal to this Court 

Following extensive briefing by the parties, the Circuit Court entered its Order granting 

summary judgment in favor of Zurich. JAS at 010690-017035. The Circuit Court also entered 

summary judgment orders in favor of the other third-party defendants. JAS at 010552-010689. 

On or abut January 27, 2017, JAS filed separate Notices of Appeal relating to the Circuit 

Court's summary judgment orders in favor of all third-party defendants. JAS 010736-011518. 

JAS also filed a motion with this Court, seeking to consolidate the separate appeals involving the 

third-party defendants. By Order entered February 10, 2017, this Court granted the request to 

consolidate and consolidated all appeals under Docket No. 17-0079. 

4"Parties will not be permitted to assume successive inconsistent positions in the course of a suit or a 
series ofsuits in reference to the same fact or state of facts." Syl. Pt. 2, Dillon v. Board ofEduc. ofMingo 
County, 171 W. Va. 631,301 S.E.2d 588 (1983). 
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Due to the number of issues raised in JAS's notice of appeal, as well as the significant 

cross-assignments of error to be raised by Zurich before this Court, Zurich filed with this Court 

its motion seeking to exceed the page limitation of for its response brief. This Court, by Order 

entered March 31, 2017, granted Zurich's motion. 

Thereafter, Bitco filed a motion to extend the deadline for filing of its response brief. By 

Amended Scheduling Order entered May 19,2017, this Court granted the motion. The Court's 

Order extended the deadline for all response briefs until June 22, 2017. 

SUMMARY OF ARGUMENT 

The Court should affirm the Circuit Court's Order granting summary judgment in 

favor of Zurich as no coverage exists under the Zurich Policy or the Underlying Bitco Policy for 

numerous reasons. 

Contrary to the assertions of JAS, no issue of material fact precluded summary 

judgment on the grounds relied upon by the Circuit Court's ruling with respect to the Zurich 

Policy (and the Underlying Bitco Policy by implication). The Circuit Court's ruling was based 

on the Contractual Liability Exclusion and Exclusion M. Neither of these exclusions are 

dependent upon the amount ofdamages claimed, when those damages, occurred, or whether such 

damages are ongoing. 

The Circuit Court was correct in concluding that the Contractual Liability 

Exclusion contained in the Underlying Bitco Policy andlor Zurich Policy bars coverage in full. 

All causes of action asserted against JAS in the underlying litigation are contractual in nature 

(breach of contract breach of warranty, and indemnity). Thus, all claims against JAS are 

contractual in nature and there is no serious dispute to the contrary raised by JAS. This 

exclusion applies regardless of whether there were damages to a third-party and, in any event, 
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there were no damages to a third-party at issue in the underlying litigation as the claims were 

being brought by the party with whom JAS contracted. Moreover, contrary to JAS's assertions 

no exceptions to the Contractual Liability Exclusion apply as JAS could have no liability in the 

absence of its contractual relationship with THD and the subcontractor exception is not 

applicable. 

The Circuit Court also properly granted summary judgment to Zurich based on 

the application of Exclusion M (Le. the impaired property exclusion). The second portion of this 

exclusion precludes coverage for issues arising from the insured's or the insured's agent's failure 

to perform his or her contractual obligations and applies even if there has been damage to 

property other than the insured's work. The "sudden and accidental" exception to Exclusion M 

was not raised by JAS below and, in any event, is inapplicable as JAS's work at the site was not 

complete during the policy period of the Zurich Policy or Underlying Bitco Policy and the loss in 

this case was not "sudden." Additionally, the exception for work performed by subcontractors is 

inapplicable to the second portion of Exclusion M. 

The Circuit Court further correctly held that THD's claimed economic damages 

(e.g. loss of property value, refinancing damages, lost rent, etc.) were not covered "property 

damage" under the Underlying Bitco Policy or the Zurich Policy. Such damages are not 

"physical injury to tangible property" and do not constitute "loss of use" since they do not arise 

from an actual deprivation from the ability to use the property at issue. 

Additionally, even if the Circuit Court erred in granting summary judgment as 

alleged by lAS (which Zurich denies), pursuant to Rule lO(j) of the West Virginia Rules of 

Appellate Procedure, Zurich asserts that the Circuit Court erred in not granting summary 

judgment to Zurich on several other grounds. The Circuit Court erred by failing to grant Zurich 
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summary judgment on the subsidence exclusion which barred coverage in full as no material 

facts were in dispute and all of the damages at issue were caused by subsidence. 

The Circuit Court also erred in denying summary judgment in favor of Zurich 

based on the loss in progress doctrine as the undisputed material facts show that JAS was aware 

of the loss at issue or the threat of such loss at the time of the inception of the Zurich Policy. 

Additionally, the Circuit Court erred by denying Zurich's motion for summary 

judgment based on the failure to provide timely notice of a claim or occurrence. The undisputed 

material facts demonstrated that JAS was aware of a claim or potential claim since September 

2001. Yet, JAS failed to provide notice of any claim to Zurich until February 18,2008. 

Furthermore, by denying summary judgment on the grounds of the "performing 

operations" exclusion within the Underlying Bitco Policy andlor Zurich Policy, the Circuit Court 

again erred. The undisputed material facts demonstrated that JAS or its subcontractors were 

"performing operations" throughout the entire period of the Zurich Policy and the Underlying 

Biteo Policy. 

Moreover, faulty workmanship which damages an insured's work is not "property 

damage" under Tennessee law. Therefore, the Circuit Court erred in failing to grant summary 

judgment in Zurich's favor on this basis as well. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Given the number of issues involved, as well as the fact that Tennessee law applies to the 

issues at hand, Zurich believes oral argument would be beneficial pursuant to Rule 20. 

Moreover, pursuant to Rule 20(e), Zurich requests that it be allotted its own time for oral 

argument given the number of Respondents herein. 
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STANDARD OF REVIEW 


In general, "[aJ circuit court's entry of summary judgment is reviewed de novo." Syl. Pt. 

1, Painter v. Peavy, 192 W. Va. 189,451 S.E.2d 755 (1994). Although this Court's review is de 

novo, this Court will not consider nonjurisdictional questions which have not been decided by 

the circuit court in the first instance. Syl. Pt. 2, Sands v. Sec. Trust Co., 143 W. Va. 552, 102 

S.E.2d 733 (1958); see a/so, Barney v. Auvil, 195 W. Va. 733, 741, 466 S.E.2d 801, 809 (1995). 

This Court will not consider evidence or arguments that were not presented to the circuit court at 

the time the circuit court made a ruling on a motion. Powderidge Unit Owners Ass 'n v. Highland 

Props, 196 W. Va. 692, 474 S.E.2d 872 (1996). Finally, as the Circuit Court's summary 

judgment orders were with regard to the policy of insurance issued, the interpretation of an 

insurance contract is a legal detennination. Payne v. Weston, 195 W.Va. 502,506-7,466 S.E.2d 

161, 165-66 (1995). Further, the extent of coverage provided by an insurance contract, when the 

facts are not in dispute, is a question of law. Murray v. State Farm Fire & Cas. Co., 203 W.Va. 

477,482.509 S.E.2d 1,6 (1998). 

ARGUMENT 

I. 	 No question of material fact existed to preclude the entry of summary judgment. 

JAS begins by putting forth a vague, undeveloped argument that material facts existed 

and, therefore. it asserts that the Circuit Court erred in granting summary judgment. JAS argues 

that there were disputes of fact regarding "what the damage to the property is and when the 

property damage occurred[.]" JAS goes on to cite a report from a geotechnical expert in arguing 

that multiple slopes suffered settlement including cracking of various walls of structures at the 

development. JAS argues that there is a factual dispute regarding the amount of damages, when 

those damages occurred, and whether they are ongoing. 
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However. even if these factual disputes were present. none would preclude the entry of 

summary judgment. With respect to the Zurich Policy (and the Underlying Bitco Policy by 

implication). the Court's ruling was based on the Contractual Liability Exclusion and Exclusion 

M of the Zurich Policy. JAS at 0105522-010586, 010690-010735. Neither of these exclusions is 

dependent upon the amount of damages claimed, when those damages occurred, and whether 

they are ongoing. Therefore, no issues of material fact were present which precluded summary 

judgment and both exclusions apply in full as further explained below. 

II. 	 The Circuit Court properly granted summary judgment in favor of Zurich on the 
basis of the Contractual Liability Exclusion. 

As noted above, the Circuit Court granted summary judgment in favor ofZurich based on 

the Contractual Liability Exclusion contained in the Underlying Bitco and/or Zurich policies. 

The Contractual Liability Exclusion within the Underlying Bitco Policy provides that the 

insurance does not cover: 

"Bodily injury" or "property damage" for which the insured is obligated to pay 
damages by reason of the assumption of liability in a contract or agreement. This 
exclusion does not apply to liability for damages: 

(1) 	 That the insured would have in the absence of the contract or 
agreement; or 

(2) 	 Assumed in a contract or agreement that is ,an "insured contract" 
provided the "bodily injury" or "property damage" occurred 
subsequent to the execution of the contract or agreement. [ ... ] 

JAS at 007291. 5 

SJAS has never argued that the "insured contract" exception contained in the Underlying Bitco Policy is 
applicable herein. "Once an insurer has established that an exclusion applies, the burden shifts to the 
insured to demonstrate that its claim fits within an exception to the exclusion." Standard Fire v. Chester
o 'Donley 972 S.W.2d 1,8 (Tenn. Ct. App. 1998). 
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As set forth above, if there is no coverage provided by the Underlying Bitco Policy, 

"Coverage B" of the Zurich Policy can potentially "drop down." However, the Zurich Policy 

also contains a similar exclusion which provides as follows: 

B. 	 Under Coverage B only, this policy does not apply to: 

1. 	 Bodily injury or property damage for which the insured is 
obligated to pay damages by reason of the assumption of liability 

in a contract or agreement. 

[...J 

JAS at 007266. 

The Amended Complaint asserts the following causes of action against JAS: breach of 

contract (Target store area); breach of contract (remainder of development); breach of warranty; 

and indemnity. JAS at 000517-000521. The breach of warranty claim is based on an allegation 

that "[t]he agreements [ ... J expressly provide that JAS warrants its workmanship as to the 

services to be performed." JAS at 000519. Thus, all claims against JAS are contractual in 

nature and there is no serious dispute to the contrary raised by JAS. 

JAS argues that the Circuit Court erred in granting summary judgment on these grounds 

for three (3) reasons: JAS asserts that (1) the exclusion is not applicable for JAS's liability as a 

result of the breach of contract itself instead of liability of a third party that JAS assumed under a 

contract, (2) the exclusion is not applicable because there was damage to a "third-party," and (3) 

exceptions to the exclusion are applicable. However, all three (3) arguments fail for the reasons 

set forth below. 

A. 	 The Contractual Liability Exclusion applies as the only claims asserted 
against JAS are contractual claims. 

JAS begins its argument by noting that under Tennessee law, like West Virginia law, 

exclusions are to be construed in favor of the insured. Similarly, JAS argues that any ambiguity 

16 



within an insurance contract must be construed in favor of the insured. While this is true, under 

Tennessee law insurance policies must also be construed as a whole and in a reasonable and 

logical manner. See generally, English v. Virginia Sur. Co., 196 Tenn. 426, 430, 268 S.W.2d 

338, 340 (1954); Settlers v. Permanent Gen. Assurance Corp., 937 S.W.2d 950, 953 (Tenn. Ct. 

App. 1996). Moreover, exclusions should not "be construed so narrowly as to defeat their 

intended purpose." Standard Fire, 972 S. W,2d at 8. 

Furthermore, Tennessee law provides that courts should "not artificially create ambiguity 

[where] none exists. If a reasonable interpretation favors the insurer and any other interpretation 

would be strained, no compulsion exists to torture or twist the language of the policy." In re 

Campbell, 116 F.Supp.2d 937 (M.D. Tenn. 2000). Policy language "should not be given a 

forced construction that renders the policy ineffective or extends coverage beyond its intended 

scope." Demontbreun v. CNA Ins. Co., 822 S.W.2d 619 (Tenn. App. 1991). In other words, "a 

strained construction may not be placed on the language used to fmd ambiguity where none 

exists." Garrison v. Bickford, 377 S.W.3d 659, 664 (Tenn. 2012). 

In this case, the Contractual Liability Exclusions in the Underlying Bitco Policy and 

Zurich Policy are plain, unambiguous, and bar any coverage in favor of JAS. The Contractual 

Liability Exclusions in both the Underlying Bitco Policy and Zurich Policy exclude coverage for 

"'[p]roperty damage' for which the insured is obligated to pay damages by reason of the 

assumption of liability in a contract or agreement." JAS at 007291, 007266. 

JAS argues that the Contractual Liability Exclusion only applies to "contractual 

assumptions of the liability of third parties." However, the Contractual Liability Exclusion 

contains no reference to ''third parties" or assuming the liability of third parties. JAS is 

essentially asking the Court to re-write the exclusion to only preclude coverage for '''property 
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damage' for which the insured is obligated to pay damages by reason of the assumption of 

liability (of a third party] in a contract or agreement." This is a strained, tortured reading of the 

exclusion which seeks to re-write the exclusion to find coverage where no coverage otherwise 

exists under the plain language of the exclusion. As noted above, this is contrary to Tennessee 

law, which prohibits forced constructions which attempt to extend coverage beyond its intended 

scope or find ambiguity where none exists. Had the Contractual Liability Exclusion been 

intended to be construed in the narrow fashion sought by JAS, the drafters of the Exclusion could 

have simply included a reference to the assumption of liability "of a third party" as JAS seeks to 

re-write the policy herein. 

JAS has not cited a single case applying Tennessee law which directly interpreted an 

exclusion for contractual liability. JAS omits any reference to Trinity Universal Ins. Co. v. 

Turner Funeral Home, Inc., No. 1:02-CV-083, 2003 WL 23218046, (E.D. Tenn. Dec. 12,2003). 

In Trinity, an insurer sought declaratory judgment that it was not obligated to defend or 

indemnify a funeral home for various claims arising out of the mishandling of human remains. 

The insurer raised various coverage defenses, including a contractual liability exclusion 

contained in some of the policies at issue which excluded coverage for "'[b]odily injury' or 

'property damage' for which the insured is obligated to pay damages by reason of the 

assumption of liability in a contract or agreement." Id. at *5. 

The court concluded that the contractual liability exclusion specifically excluded 

coverage for claims of breach of contract: 

In addition, Exclusion B.l.b in each of the four business owners policies excludes 
"'bodily injury' or 'property damage' for which the insured is obligated to pay 
damages by reason of the assumption of liability in a contract or agreement." 
[Court File No.5, Exhibits B(1), B(2), B(3) and 8(4). Further, Exclusion B.1.n. 
applies to "property damage" to "impaired property" or property that has not been 
physically injured, arising out of either "a defect, deficiency, inadequacy or 
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dangerous condition in 'your product' or 'your work' or 'a delay or failure by you 
or anyone acting on your behalf to perfonn a contract or agreement in accordance 
with its terms ... " , !d. 

Therefore, based upon the Tennessee law applicable to the interpretation of 
commercial general liability policies and the specific exclusions set forth in the 
four business owner's policies issued by Trinity to Turner, the Court finds that 
plaintiffs' claims of negligence and breach of contract are specifically excluded 
from coverage under the four businessowners policies. 

More specifically, as is noted above, in the underlying actions, the plaintiffs seek 
damages against one, or more. of the defendants based upon the following causes 
of action: breach of contract concerning the handling of the remains, negligent 
hiring or supervision of the crematory, negligent entrustment of the bodies to the 
crematory, negligent failure to treat the remains with dignity and respect, 
negligent failure to comply with statutes pertaining to the handling of corpses, 
negligent misrepresentation, negligent infliction of emotional distress/mental 
anguish, intentional infliction of emotional distress fraud, deceit, unjust 
enrichment, breach of fiduciary/special duty, violation of the Tennessee 
Consumer Protection Act and violation of RICO. 

In this instance, the claims for breach of contract concerning the handling of the 
remains, negligent hiring/supervision of Tri-State, negligent entrustment of the 
bodies to Tri-State, negligent failure to treat the remains with dignity and respect, 
negligent failure to comply with state statutes governing the handling of corpses; 
negligent misrepresentation, fraud, deceit, unjust enrichment, breach of fiduciary 
(special) duty arise out of the "professional" services provided by Turner and, 
thus, are barred by the exclusion for the rendering or failure to render any 
professional services. [Court File No.5, Business Liability Coverage Form, 
section B.l.j]. Further, the claims for breach of contract concerning the handling 
of the remains, negligent hiring andlor supervision of Tri-State, negligent 
entrustment of the bodies to Tri-State and breach of fiduciary/special duty would 
also be barred by the exclusion which applies to the assumption of liability in a 
contract or agreement. Id .. section 8.Ua) & (b). In the underlying actions the 
plaintiffs contend that Turner, either orally or in writing, assumed certain 
duties/responsibilities with respect to the handling of their decedents remains. 
These promises allegedly concerned the level of care Turner would use in 
handling the remains of the plaintiffs' decedents as well as the level of satisfaction 
the plaintiffs would derive from the "professional" services rendered by Turner. 
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Id at "'9 (emphasis added). In reaching this conclusion, the court relied on the fact that a CGL 

policy is not meant to be an "all-risk policy" and "should not be construed in a manner that 

makes the insurer a guarantor of the insured's work product." Id. (citing Standard Fire, 972 

S.W.2d at 6-7 and State Auto Ins. Companies v. Gordon Const., Inc., No. M1999-00785-COA

R3CV, 2001 WL 513884 at "'4 (Tenn.Ct.App. May 15,2001) (unpub». 

Similarly, in JNJ Logistics, LLC and Sears Logistics Services, Inc., the insured sought 

declaratory judgment against its insurer with respect to a third-party complaint filed against it. 

JNJ Logistics, LLC & Sears Logistics Servs., Inc., No. 21OCV02741JPMCGC, 2012 WL 

12830407, at "'1-*2 (w.n. Tenn. 2012), rev'd in part on other grounds, JNJ Logistics, LLC v. 

Scottsdale Ins. Co., 617 F. App'x 464 (6th Cir. 2015). The third-party complaint alleged that the 

insured had an agreement that the insured would procure commercial general-liability insurance 

coverage thai would cover the third-party plaintiff. The third-party complaint asserted 

contractual and common-law indemnity claims against the insured. ld. at *2. 

The insurer argued that it owed no obligation to defend or indemnify the insured with 

respect to the third-party complaint based on, inter alia, a contractual liability exclusion 

contained in the policy. Id at *7-*8. The contractual liability exclusion provided that the 

"insurance [policy] does not apply to ... 'bodily injury' or 'property damage' for which the 

insured is obligated to pay damages by reason of the assumption of liability in a contract or 

agreement." ldat *8. The court held that the contractual liability exclusion applied to bar 

coverage for the contractual indemnity claims and further found that the "insured contract" 

exception was not implicated. Id. at *8. 

Thus, the only cases applying Tennessee law before the Court which have addressed the 

Contractual Liability Exclusion support the application of the exclusion in this case to bar 
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coverage. For this reason alone, the Court should affinn the Circuit Court's order granting 

summary judgment in Zurich's favor. 6 

In arguing that the Contractual Liability Exclusion only applies to the assumption of 

liability of a third party, JAS relies primarily on the Wisconsin case ofAmerican Pam. Mut. Ins. 

Co. v. American Girl, Inc., 673 N.W.2d 65 (Wis. 2004). JAS asserts that because the Supreme 

Court of Tennessee cited American Girl for a completely unrelated proposition in Travelers 

Indem. Co. ofAm. v. Moore & Assocs., Inc .. 216 S.W.3d 302, 307 (Tenn. 2007). it would also 

rely on American Girl with respect to the interpretation of the Contractual Liability Exclusion at 

issue. The flaw in this reasoning is self-apparent. The Court in Travelers did not address the 

Contractual Liability Exclusion and did not rely on or even refer to that portion of American 

6 Additionally, many cases from other jurisdictions have reached the same conclusion. N. Star Mut. Ins. 
Co. v. Rose, 27 F. Supp. 3d 1250 (E.D. Okla. 2014)(contractual liability exclusion barred claims for 
breach of contract and breach of implied warranty); Century Sur. Co. v. Hardsape Constr. Specialties. 
Inc., 578 F.3d 262 (5 th Cir. 2009)(applying Texas law) (contractual liability exclusion excluded coverage 
for defects in design and construction of pool and deck built pursuant to contract); Nationwide Mut. Ins. 
Co. v. CPB Int'l Inc .• _No. 3:06-CV-0363, 2007 WL 4198173, at "'8 (M.D.Pa. Nov.26, 2007)(exclusion 
which excluded coverage the insured was "obligated to pay damages by reason of the assumption of 
liability in a contract or agreement" precluded coverage for all contract-based claims); JACO Airfield 
Constr.. Inc. v. National Trust Ins. Co., 2007 WL 5114438 (W.D. Tenn. 2007)(applying Georgia law) 
(contractual liability exclusion applied where claims against insured were contractual and no potential tort 
liability had been alleged); James v. Burlington N. Santa Fe Ry. Co., No. CV05-04106-PCT-NVW, 2007 
WL 2461685, at *4 (D. Ariz. 2007)(contractual liability exclusion relieves insurer for liability the insured 
undertakes by contract); Union Ins. Co. v. Williams Contr .• Inc., 2006 U.S. Dist. LEXIS 35919 (W.D. Va. 
2006)(applying Virginia law)(exclusion applicable where damages were sought for breach of contract and 
insured had no legal obligation to perform the work in the absence of the contract); Custom Planning & 
Development. Inc. v. American Nat. Fire Ins. Co., 606 S.E.2d 39, 270 Ga.App. 8 (2004)(contractual 
liability exclusion precludes coverage for claims of breach of contract and breach of implied warranty); 
CIM Ins. Corp. v. Midpac Auto Ctr., Inc., 108 F.Supp.2d 1092, 1099-1100 (D. Haw. 2000)("liability 
assumed under any contract or agreement" applies to any claim that is dependent on the existence of an 
underlying contract); Monticello Ins. Co. v. Dismas Charities. Inc., 1998 WL 1969611, at *2 (W.D. Ky. 
Apr.3, 1998X"Liability under a contract does not arise only when a party assumes the liability for another 
party. Any party to a contract assumes potential liability under the agreement."); TGA Dev., Inc. v. N. 
Ins. Co. of N.Y.. 62 F.3d 1089, 1091-92 (8th Cir. 1995Xapplying Minnesota law)(finding similar 
exclusion excluded coverage for contractual claims and not just hold-harmless or indemnity agreements); 
Silkv. Flat Top Constr.• Inc.. 192 W.Va. 522,453 S.E.2d 356,359 (1994)("obligated to pay damages by 
reason of the assumption of liability in a contract or agreement" removed coverage for breach of 
contract). 
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Girl. Rather, the entirety of the citations to American Girl contained within Travelers are as 

follows: 

These policies [COL policies] have been used since 1940. Am. Family Mut. Ins. 

Co. v. Am. Girl, Inc., 2004 WI 2, 268 Wis. 2d 16,673 N.W.2d 65, 73 (Wis. 2004). 


[... ] 


Travelers' argument fails to recognize that the analysis in both Vernon Williams 

and Weedo is based upon the "exclusions" in the respective CGLs rather than the 
"insuring agreement." See, e.g., Am. Girl Inc., 673 N.W.2d at 77 (observing that 
the analysis in Weedo was based on the "exclusions"). 

[... ] 

Reliance upon a COL's "exclusions" to determine the meaning of "occurrence" 
has resulted in "regrettably overbroad generalizations" concerning CGLs. Am. 
Girl Inc., 673 N.W.2d at 76. 

Travelers, 216 S.W.3d at 305,307. JAS's argument that these citations somehow predict that the 

Tennessee Supreme Court of Appeals would adopt the rationale of American Girl with respect to 

the Contractual Liability Exclusion is, to say the least, quite a stretch.7 

The foregoing plainly establishes that the Circuit Court did not err in fmding that the 

Contractual Liability Exclusions within the Underlying Bitco Policy and the Zurich Policy bars 

coverage for the claims against lAS. Consequently, the Circuit Court's Order should be 

affirmed. 

'Moreover, the American Girl holding is flawed because, as noted above, it requires that the Court read 
words into the Contractual Liability Exclusion which simply are not present. The Contractual Liability 
Exclusion states that coverage is not provided for property damage for which ''the insured is obligated to 
pay damages by reason of the assumption of liability in a contract or agreement." The Contractual 
Liability Exclusion does not state that coverage is not provided for property damage for which ''the 
insured is obligated to pay damages by reason of the assumption of liability [of a third-party] in a contract 
or agreement." 
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B. 	 The Contractual Liability exclusion applies regardless of whether there were 
damages to a third-party and, in any event, there were no damages to a 
third-party at issue in the underlying litigation. 

As set forth above, the Contractual Liability Exclusions in both the Underlying Bitco 

policy and the Zurich Policy generally exclude coverage for property damage for which the 

insured is obligated to pay damages by reason of the assumption of liability in a contract or 

agreement. These exclusions contain no exception for damage to a third-party and JAS has cited 

no legal authority interpreting the Contractual Liability Exclusions in this fashion. 

JAS asserts that "there remains a dispute of material fact as to whether there was damage 

to a third party in the underlying case."s JAS goes on to assert that THD is a third-party "to the 

insurance contract." This argument is without merit. The THD entities are the parties with 

whom JAS contracted. The THD entities are the plaintiffs who now seek to recover damages 

from JAS for breach of contract. The THD entities are not third-parties to the contract upon 

which relief is sought. JAS cites no legal authority in support of its position that the party with 

whom the insured is in contractual privity and seeks to recover damages for breach of contract is 

a ''third_party.,,9 Obviously, this interpretation would render the Contractual Liability Exclusion 

8lAS does not explain how a dispute of fact existed in this regard and fails to cite any evidence in the 
record to support this assertion. Regardless, the undisputed material facts show that the only claims at 
issue in the underlying litigation are the claims made by THO against JAS. JAS at 0005 J7-00052J. 
9This Court has consistently found that "(a] skeletal 'argument,' really nothing more than an assertion, 
does not preserve a claim[.]" Stale v. Lilly, 194 W. Va. 595, 605 n. 16,461 S.E.2d 101, Ill, n. 16 (1995). 
"[C]asual mention of an issue in a brief is cursory treatment insufficient to preserve the issue on appeal." 
Id Further, although the Court "liberally construes briefs in determining issues presented for review, 
issues [ ... ] mentioned only in passing but are not supported with pertinent authority, are not considered on 
appeal." State v. LaRock, 196 W. Va. 294, 302, 470 S.E.2d 613, 621 (1996); see also Justice Ketchum, 
Re: Filings that Do Not Comply With the Rules ofAppel/ate Procedure, Administrative Order (entered 
December 10. 2012) (available at: http://www.courtswv.govllega1-community/filings-order.html). 
Therefore, the Court should decline to address this issue as JAS has failed to develop the same in any 
meaningful fashion. 
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meaningless as in order for contractual damages to be sought there would always be damage to 

the party with whom the insured had contracted. I0 

C. 	 JAS's assertions to the contrary notwithstanding, no exceptions to the 
Contractual Liability Exclusion Apply. 

1. 	 JAS could have no liability in the absence of its contractual 
relationship with THD and, therefore, this exception does not apply. 

JAS argues the exception contained in the Underlying Bitco Policy's Contractual 

Liability Exclusion for liability the insured would have "in the absence of the contract or 

agreement." JAS argues that JAS "would have tort liability for the defective workmanship and 

other non-contractual claims asserted by [THD]." However, in this case it is undisputed that the 

only claims which have been brought against JAS are contract claims. JAS at 000517-000521. 

As noted above, the Amended Complaint asserts the causes of action against JAS for: breach of 

contract (Target store area); breach of contract (remainder of development); breach of warranty; 

and indemnity. The breach of warranty claim is based on an allegation that "[t]he agreements 

[...] expressly provide that JAS warrants its workmanship as to the services to be performed." 

JAS at 000519. 

10 Moreover, JAS did not raise this issue below, and, therefore, it should be disregarded by this Court. 
This Court "will not pass on a nonjurisdictional question which has not been decided by the trial court in 
the first instance." Syl. Pt. 2. Sands v. Sec. Trust Co., 143 W.Va. 522. 102 S.E.2d 733 (1958). As further 
explained by this Court: 

Ordinarily, a [party] who has not proffered a particular claim [ ...] in the trial court may 
not unveil it on appeal. Indeed, if any principle is settled in this jurisdiction, it is that, 
absent the most extraordinary circumstances. legal theories not raised properly in the 
lower court cannot be broached for the first time on appeal. We have invoked this 
principle with a near religious fervor. This variant of the "raise or waive" rule cannot be 
dismissed lightly as a mere technicality. The rule is founded upon important 
considerations of fairness. judicial economy, and practical wisdom. 

State v. Miller. 197 W.Va. 588, 597.476 S.E.2d 535. 544 (1996). 
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Moreover, JAS simply could not be liable on a negligence theory or in tort as the statute 

of limitations for any such claims expired long before the underlying suit was filed. The initial 

slope failure occurred on or about September 21, 2001. JAS at 000508. JAS was joined as a 

defendant in the underlying action on December 2007. JAS at 000523. Thus, the two (2) year 

statute of limitations for negligence and other tort claims had long expired by the time the 

underlying action was filed against JAS. See w: Va. Code § 55-2-12. Therefore, as a matter of 

law, JAS could not have liability for damages in the absence of its contractual relationship. 

Additionally, any attempt to recast the contractual claims of THD in a cloak of 

negligence would also fail under Tennessee law. Under Tennessee law, U[i]t is well settled that a 

tort cannot be predicated on a breach of contract."ll Cali pari v. Powertel. Inc., 231 F.Supp.2d 

734, 736 (W.D. Tenn. 2002). "A tort exists only if a party breaches a duty which he owes 

another independently of the contract." Id. "[1]f the only source of duty between a particular 

plaintiff and defendant is their contract with each other, then a breach of that duty, without more, 

ordinarily will not support a negligence action." Thomas & Assocs., Inc. v. Metro. Gov't of 

Nashville & Davidson County, 2003 WL 21302974, *6 (Tenn. Ct. App. June 6, 2003). In other 

words, "a party's breach of contract remains enforceable as a contract action - not as a tort action 

- regardless of whether the breach was an intentional one or an unintentional one caused by 

carelessness." Id. 

In this case, but for JAS's contractual relationship with THD, JAS would have owed 

absolutely no duty to THD to perform the construction work that forms the basis of n'ID's 

llWest Virginia also recognizes this principle and refers to the same as the "gist of the action" doctrine. 
See Gaddy Eng'g Co. v. Bowles Rice McDavid Graff & Love, LLP. 231 W. Va. 577, 586, 746 S.E.2d 568, 
577 (2013). Indeed, the Fourth Circuit Court of Appeals has recognized that "[t]his requirement - that a 
tort claim must rest on a non-contractual duty - is hornbook law in most jurisdictions, even if they do not 
employ the 'gist of the action' nomenclature." Dan Ryan Builders, Inc. v. Crystal Ridge Development, 
Inc., 783 F .3d 976 (4th Cir. 2015). 
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lawsuit. Therefore, the only source of a duty between JAS and THD is their contract(s) with one 

another. As a result, THD's claims against JAS sound in contract - not in tort. 

Any suggestion that JAS somehow negligently breached the contract would fail under 

Tennessee law for the same reason. "A contract may be negligently or fraudulently breached and 

the cause of action remain[s] in contract rather than in tort[.]" Mid-South Milling Co. v. Loret 

Farms, Inc., 521 S.W.2d 586, 588 (Tenn. 1975). "Insofar as a breach of contract action is 

concerned, it matters not whether the breach was intentionally or unintentionally caused by 

negligence in attempting performance, the action remains in contract." Oak Ridge Precision 

Indus., Inc. v. First Tenn. Bank Nat 'I Ass'n, 835 S.W.2d 25,30 (Tenn. Ct. App. 1992)(emphasis 

added)(quoting Harvest Corp. v. Ernst & Whitney, 610 S.W.2d 727 (Tenn. App. 1980».12 

Therefore, JAS could have no liability in the absence of its contractual relationship with 

THD and, therefore, this exception is not implicated. 

2. 	 The exception for "Operations performed for you by others" 
contained in the Zurich Policy is not applicable to the Contractual 
Liability Exclusion and this argument was not raised by JAS below. 

JAS argues that an exception to the Contractual Liability Exclusion in the Zurich Policy 

applies as the work at issue was performed by JAS's subcontractors. The portion of 

Endorsement #4 at issue reads as follows: 

B. 	 Under Coverage B only, this policy does not apply to: 

1. 	 Bodily injury or property damage for which the insured is 
obligated to pay damages by reason of the assumption of liability 
in a contract or agreement. 

2. 	 Any property damage included within the "explosion hazard", the 
"collapse hazard" or the ''underground property damage hazard". 

12See also Fifth Third Leasing Co. v. Cherokee Pontiac, Buick, Olds. GMC Trucks, LLC, 2002 WL 
407224, *2 (Tenn. Ct. App. Mar. 13, 2002X"Regardless of whether a party's actions were intentional or 
negligent, ifthey were in an attempted performance of a contract, the action will remain in contract."). 
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This exclusion does not apply to: 

a. Operations performed for you by others; or 

b. Property damage included within the products
completed operations hazard. 

JAS at 007266. 

JAS is apparently attempting to rely on the section which states "[t]his exclusion does not 

apply to [...] [o]perations performed for you by others[.]" Initially, it should be noted that JAS 

failed to raise this issue at the circuit court level, and, therefore, it should be disregarded by this 

Court. See Sands, Miller, supra. 

In any event, the indentation of this exception makes clear that exception clearly only 

applies to the immediately preceding exclusion for property damages included within the 

"explosion hazard," the "collapse hazard" or the ''underground property damage hazard". Had 

this exception been intended to apply to the Contractual Liability Exclusion, it clearly would not 

have been indented in this fashion. See Nichols v. Nal'l Union Fire Ins. Co. ofPittsburgh, PA, 

509 F. Supp. 2d 752, 758 (w.n. Wis. 2007)("[p]aragraphs [in an insurance policy] are indented 

to emphasize their grouping[.]"). 

Moreover, the "explosion hazard," "collapse hazard" and "underground property damage 

hazard," exclusion operates independently of the Contractual Liability Exclusion. "Exclusions 

should [ ... ] be read seriatim. Each exclusion reduces coverage and operates independently with 

reference to the insuring agreement." Standard Fire Ins. Co., 972 S.W.2d at 8. Thus. the 

"[o]perations performed for you by others" exception applies only to the "explosion hazard," 

"collapse hazard" and "underground property damage hazard," exclusion which is separate from 

and independent of the Contractual Liability Exclusion. 
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Clearly the exception for "[0]perations performed for you by others" applies only to the 

"explosion hazard," "collapse hazard" and "underground property damage hazard," exclusion 

and not the Contractual Liability Exclusion. To hold otherwise would be to torture the policy 

language to create coverage where it was clearly not intended to exist. 

III. 	 The Circuit Court properly granted summary judgment in favor of Zurich as 
coverage is precluded by the Exclusion M (i.e. the impaired property exclusion). 

Exclusion M of the Underlying Bitco Policy states that coverage is not provided for: 

m. 	 Damage To Impaired Property or Property Not Physically Injured 

"Property damage" to "impaired property" or property that has not been 
physkally injured, arising out of: 

(1) 	 A defect, deficiency, inadequacy or dangerous condition in "your 
product" or "your work"; or 

(2) 	 A delay or failure by you or anyone acting on your behalf to 
perform a contract or agreement in accordance with its tenns. 

This exclusion does not apply to the loss of use of other property arising 
out of sudden and accidental physical injury to "your product" or "your 
work" after it has been put to its intended use. 

JAS at 007294. The same exclusion is contained in the Zurich Policy and is applicable to 

Coverage B. JAS at 007249. 13 

Both the Underlying Bitco Policy and the Zurich Policy defme "impaired property" as 

follows: 

Impaired property means tangible property, other than your product or 
your work, that cannot be used or is less useful because: 

a. 	 It incorporates your product or your work that is known or 
thought to be defective, deficient, inadequate or dangerous; or 

b. 	 You have failed to fulfill the terms of a contract or agreement; 

13The impaired property exclusion within the Zurich Policy is not found at subpart (m). However, for the 
sake ofconsistency, Zurich refers to the impaired property exclusions collectively as "Exclusion M." 
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If such property can be restored to use by; 

a. The repair, replacement, adjustment or removal of your product 
or your work; or 

h. Your fulfilling the terms of the contract or agreement. 

JAS at 007302,007251. 

The Circuit Court properly relied on the second portion of Exclusion M which precludes 

coverage for "property damage" to "impaired property" arising out of a "failure by you or 

anyone acting on your behalf to perform a contract or agreement in accordance with its terms." 

J.A. at 010714-010718. The Circuit Court correctly held that this portion of the Impaired 

Property Exclusion within the Underlying Biteo Policy and the Zurich Policy excludes coverage 

in full for the claims asserted by THD as the only claims at issue were contractual in nature. JAS 

at 010718. 

As detailed below, JAS's arguments that the Circuit Court erred should be rejected as (1) 

there was no dispute of material fact so as to preclude summary judgment which would preclude 

summary judgment as the Impaired Property Exclusion applies even if there was damage to 

property other than the insured's work at issue in the underlying litigation, (2) the exception for 

the "loss of use of other property arising out of sudden and accidental physical injury to "your 

product" or "your work" after it has been put to its intended use" was not applicable herein, and 

(3) the exception for work performed by subcontractors was inapplicable. 

A. 	 No dispute of material fact precluded summary judgment on the basis of the 
Exclusion M as the second portion of the exclusion applies regardless of 
whether or not there was damage to property other than the insured's work. 

JAS argues that it did not contract to construct the Target store or the A.C. Moore store 

and, therefore, this dispute of fact as to whether property other than ''your work" was injured 

precluded summary judgment on Exclusion M. However, lAS misconstrues the application of 
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Exclusion M as it clearly applies regardless of whether or not property other than the insured's 

"work" was damaged. 14 

By its plain, unambiguous language, this exclusion applies if there has been damage to 

"impaired property" or "property that has not been physically damaged[.]" lAS at 007249, 

007294. The exclusion bars coverage for "property damage" to "impaired property" arising out 

of "[a] delay or failure by you or anyone acting on your behalf to perform a contract or 

agreement in accordance with its terms." Impaired property is, in part, defined as ''tangible 

property, other than your product or your work [ ...] that cannot be used or is less useful because 

[...] [i]t incorporates your product or your work that is known or thought to be defective, 

deficient, inadequate or dangerous [ ... ] or [y]ou have failed to fulfill the terms of a contract or 

agreement[.]" lAS at 007251. 007302. Thus, because the definition of "impaired property" 

includes property other than the insured's work, Exclusion M applies even ifproperty other than 

the insured's "work" has been damaged. 

As this Court in Cherrington recognized, the second provision of this exclusion is meant 

to preclude coverage for "an issue arising from the insured's or the insured's agent's failure to 

perform hislher contractual obligations." Cherrington v. Erie Ins. Prop. & Cas. Co., 231 W. Va. 

470,487, 745 S.E.2d 508, 525 (2013). In that case, the Court noted that the second portion of 

the impaired property exclusion was not applicable since the insurer did not contend that the 

damages resulted from breach of contract or failure to perform contractual obligations. Id at 

526, 488. This Court further explained that the breach of contract claims at issue in Cherrington 

were limited to allegations that the contractor breached its fiduciary duty under the contract by 

charging amounts for items that allegedly should have been included in the original contract 

14Even if lAS is correct in its argument regarding TargetlAC Moore and the application of the Impaired 
Property Exclusion, the exclusion would still apply to the remainder of the work at the development and 
the only coverage would be for those specific areas ofthe property. 
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price. The property owner did "not allege that the physical damages to her home were caused by 

any breach of contract, but rather that such damages were occasioned by negligent construction." 

Id at n. 38. This case stands in stark contrast to Cherrington as all of the underlying claims are 

contractual in nature and the statute of limitations precluded any claims other than contract 

claims from being brought against JAS. JAS at 000517-000521. 

Additionally, the Trinity case, discussed in more detail above, applied Tennessee law and 

found that the impaired property exclusion excluded coverage for breach of contract claims. 

Trinity, supra, at *9. 

Many jurisdictions have recognized that the second portion of this exclusion removes 

from coverage claims arising from a breach of contractual duties and others have recognized that 

the exclusion applies even if there has been property damage to property other than the insured's 

work and. See e.g. Our Lady ofthe Lake Hosp., Inc. v. Transcend Servs., Inc., 2003-1373 (La. 

App. 1 Cir. 2004), 884 So. 2d 605, 607, writ not considered, 2004-3008 (La 2/18/05), 896 So. 

2d 15 ("[E]xclusion m, section 2 unambiguously excludes coverage for "property damage" to 

"impaired property" or property that has not been physically injured, that arises from [ ... ] "a 

delay or failure by [the insured] or anyone acting on [the insured's] behalf to perform a contract 

or agreement in accordance with its terms.")(emphasis added); Jerry Davis, Inc., v. Maryland 

Ins. Co., 38 F.Supp.2d 387 (E.D. Pa. 1999)(Exclusion M "explicitly states that the insurer does 

not have the obligation to defend or indemnify when the insured is sued for breach of contrace'); 

Gibson & Assocs., Inc. v. Home Ins. Co., 966 F. Supp. 468,475 (N.D. Tex. 1997)(recognizing 

that this exclusion "remove[s] from coverage claims arising at bottom solely from a breach of 

contractual duties"); Alert Ctr., Inc. v. Alarm Prot. Servs., Inc., 967 F.2d 161, 165 (5th Cir. 

1992)( claims for breach of contract clearly excluded from coverage under Exclusion M); J. C. 
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Meng, ·et at., v. Bituminous Cas. Corp., 626 F.Supp 1237 (Dist. Miss. 1986) ("Exclusion (m), 

commonly referred to as the 'business risk' exclusion, excludes coverage for loss of use claims 

caused by the insured's delay in or lack in performance or by defects in the insured's products or 

performance. "); 

The United States District Court for the Eastern District of Pennsylvania specifically 

rejected the argument advanced by lAS herein: 

Crown argues that exclusion (m) does not apply to preclude coverage because 
"[e]xclusion (m) applies to certain damage to "impaired property" that has not 
been "physically injured" ... [and] the property in question in this case has clearly 
been physically injured through its contamination by asbestos containing 
materials." Crown has misread exclusion (m). Exclusion (m) states that no 
coverage exists for "[p]roperty damage" to "impaired property" or property that 
has not been physically injured ... arising out of a defect ... in "your work." 
Exclusion (m) applies here because [the insured] caused "property damage" to 
"impaired property." The issue of whether the property was physically injured by 
[the insured's] actions never comes into play in this analysis. 

Am. Int'/ Surplus Lines Ins. Co. v. Ies Lead Paint Div., Inc., No. eIV. A. 94-4627, 1996 WL 

135334, at *5 (E.D. Pa. Mar. 18, 1996)(internal citations omitted)(italicized emphasis in 

original). 

In arguing that Exclusion M is not applicable because there was injury to work other than 

the insured's work, JAS relies, almost exclusively, on Standard Fire Ins. Co. v. Chester 

O'Donley & Assoc., Inc., supra. However, as recognized by lAS, the Court in Standard Fire 

was applying Kentucky law, not Tennessee law. Moreover, as noted above, interpreting 

Exclusion M in this fashion would be directly contrary to the plain language of the exclusion 

which specifically encompasses "property damage" to "tangible property, other than your 

product or your work [ ... ]" J.A. at 0007249, 007251, 007294, 0007302. 
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Additionally, in Standard Fire, the court relied upon a case which analyzed a different 

version of the impaired property exclusion. The court in Standard Fire cited Imperial Cas. & 

Indem. Co. v. High Concrete Structures, Inc., 858 F.2d 128, 136 (3d Cir. 1988) for the 

proposition that "[t]he exclusion does not apply if there is damage to property other than the 

insured's work[.]" However, in Imperial, Exclusion M applied only to 

to loss of use of tangible property which has not been physically injured or 
destroyed resulting from 

(1) 	 a delay in or lack or perfonnance by or on behalf ofthe Named Insured of 
any contract or agreement, or 

(2) 	 the failure of the Named Insured's products or work performed by or on 
behalf of the Named Insured to meet the level of performance, quality, 
fitness or durability warranted or represented by the Named Insured; 

Id. Therefore, the exclusion lacked the language within the exclusion at issue which states that it 

is applicable to "property damage" to "impaired property." Thus, Standard Fire is inapposite to 

the issue at hand. 

For all these reasons, pursuant to Cherrington and the additional legal authority cited 

above, the second portion of Exclusion M applies and bars coverage even if there has been 

damage to property other than the insured's "work." As such, the Circuit Court committed no 

error in granting summary judgment in Zurich's favor on this basis. 

B. 	 The exception for the "loss of use of other property arising out of sudden and 
accidental physical injury to 'your product' or 'your work' after it has been 
put to its intended use" is not applicable. 

lAS makes a cursory argument, consisting of three (3) sentences, asserting that the 

"sudden and accidental" exception to Exclusion M applies. It appears that JAS did not raise this 

argument below and, therefore, the Court should reject the same. 
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In any event, even if the Court considers JAS's argument in this regard, the exception 

clearly does not apply to the case sub judice. As noted above, Exclusion M contains an 

exception which states that it does not apply ''to the loss of use of other property arising out of 

sudden and accidental physical injury to 'your product' or 'your work' after it has been put to its 

intended use." JAS argues that this exception applies "to loss of use that occurred after [JAS] 

completed its work on the job site." JAS at 007249, 0007294. 

However, JAS's work was not completed during the policy period of the Underlying 

Bitco Policy or the Zurich Policy and, therefore, this exception would not create coverage under 

either policy. The policy period at issue was March 1,2002 to March 1, 2003. JAS at 007242. 

The initial slope failure occurred on September 21, 2001, a slope failure occurred at the Target 

building pad. JAS at 000508. Thereafter, JAS perfonned repair work to attempt to fix the 

building pad. JAS at 007375-007376. JAS prepared the building pad for Shops A between June 

2001 and fall 2001. JAS at 007377. JAS then started the vertical construction the following 

spring and vertical construction was completed in the fall of 2002. JAS at 007377. When issues 

developed with the Shops A building, JAS installed foundation piers and grouting under floor 

slabs in the fall of 2003. JAS at 007378-0007379. JAS continued working at the property until 

sometime in 2005. JAS at 007418. Thus, it is clear that during the entirety of the policy period 

covered by the Zurich Policy and the Underlying Bitco Policy, JAS or subcontractors working 

directly or indirectly on JAS's behalf were still working at the MCF property; therefore, JAS's 

work was not completed during the policy period and this exception would not apply. 

Furthermore, JAS's argument ignores the requirement that the loss of use must arise out 

of "sudden and accidental" physical injury. In this case, the property damage was far from 

sudden. By JAS's own admission, the property damage at issue has occurred on an on-going, or 
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continuous basis at the MCF shopping center from September, 2001, through the current date. 

JAS at 001143. JAS states that this has been a single, progressive, indivisible injury that has 

worsened over a number of years. JAS at 004332-004333. 

lAS's Brief filed before this Court also supports a finding that the damage in this case 

was not sudden. As lAS recognizes, the initial slope failure occurred in September 2001. Brief 

ofJAS at 4. Additional damage then developed in 2003, 2005, and progressive damage was 

discovered in 2012. Brief of JAS at 5-6. Therefore. the damage in this case was far from a 

"sudden" occurrence as. according to JAS. it is a single. progressive injury that has developed 

over a number of years. See St. Paul Fire & Marine Ins. Co. v. Futura Coatings, Inc., 993 F. 

Supp. 1258. 1264 (D. Minn. 1998)(exception not applicable where damages "became apparent 

only as time passed"). 

C. The exception for work performed by subcontractors was inapplicable. 

lAS argues that because a subcontractor exception is contained in Exclusion L, the same 

should apply to Exclusion M ba~ed on the Court's reasoning in Cherrington. However, this 

argument is flawed in two (2) respects. First, the Tennessee Supreme Court has never adopted 

this approach or otherwise recognized a subcontractor exception to Exclusion M. Second, as 

explained below, Cherrington only applied the subcontractor exception to the first section of 

Exclusion M and not the second proviso upon which the Circuit Court based its ruling in this 

case. 

In Cherrington. this Court found that a subcontractor exception applied to the first 

portion of Exclusion M which precludes coverage for a shortcoming in ''your product" or "your 

work." As the Court stated: "Accordingly. we find that the first provision of Exclusion M does 

not operate to bar coverage for the work performed by [the insured's] subcontractors." Id. at 
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488, 526. The Court also explained that the second portion of Exclusion M precludes coverage 

for an issue arising from «the insured's or the insured's agent's failure to perform hislher 

contractual obligations." Id (emphasis added). Thus, the Court explicitly recognized that the 

subcontractor exception to the second portion of Exclusion M was not applicable. The Court 

went on to state that the second portion of Exclusion M did not apply in that particular case 

because, as explained above, there was no allegation that the damages at issue were caused by a 

breach of contract. 

Thus, JAS's attempt to insert a subcontractor exception into the second portion of 

Exclusion M should be rejected and the Court should affirm the entry of summary judgment in 

Zurich's favor. 

IV. 	 The Circuit Court correctly ruled that THD's claimed damages for loss of property 
value, refinancing damages, and lost rent were economic losses which did not meet 
the definition of "property damage" within either the Underlying Bitco Policy or the 
Zurich Policy. 

The insuring agreement portion of both "Coverage BOO of the Zurich Policy and the 

Underlying Bitco Policy provide that in order for coverage to be afforded, the damages at issue 

must meet the definition of "property damage." J.A. at 007244, 007290. Under both the Zurich 

Policy and the Underlying Bitco Policy. "property damage" is defined as follows: 

"Property Damage" means: 

a. 	 Physical injury to tangible property, including all resulting loss of use of 
that property. All such loss of use shall be deemed to occur at the time of 
the physical injury that caused it; or 

b. 	 Loss of use of tangible property that is not physically injured. All such 
loss shall be deemed to occur at the time of the occurrence that caused it. 

JAS at 007253, 007304. 
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JAS has the burden of proving that the damages at issue fall within the terms of the 

coverage granting portions of the Zurich Policy and/or the Underlying Bitco Policy. Charles 

Hampton's A-J Sign, Inc. v. American States Ins. Co., 225 S.W.3d 482, 487 (Tenn. Ct. App. 

2006). "If coverage cannot be found in the insuring agreement, it will not be found elsewhere in 

the policy." Standard Fire Ins. Co., 972 S.W.2d at 9. Thus, JAS must prove that all damages 

sought by THD meet the definition of "property damage" set forth above. 

In the Underlying Civil Action, in addition to the cost of making various repairs to the 

property at issue, THD sought to recover the following elements of damage which are outside of 

the definition of "property damage" as defined in the pertinent insurance policies: loss of 

property value after completion of repairs ($7,900,000.00); lost rent resulting from damages to 

individual units ($809,395.62); and damages related to the cost of refmancing debt (hereinafter 

collectively referred to as "economic damages"). JAS at 007665-007672. As explained in 

further detail below, the Circuit Court correctly held that these damages do not constitute 

"physical injury to tangible property,,15 or "loss of use" under the plain language of the 

policies. 16 

A. 	 THD's claimed economic damages are not "physical injury to tangible 
property." 

"Tangible property can be real or personal, but it must be corporeal." 9 Couch on Ins. § 

J26:35. "[T]angible property is property that can be felt or touched, or property capable ofbeing 

possessed or realized." Essex Ins. Co. v. Chemical Formula, LLP, 2006 WL 5720284, *4 (M.D. 

Pa. 2006). "[C]onstruction expenses, lost profits, or diminution in value of the project caused by 

1SIt does not appear that JAS argues that the damages at issue are "physical damage to tangible property" 

but instead argues only that such damages constitute "loss of use," However, to be sure, as demonstrated 

below, the damages at issue do not fall within either definition of"property damage." 

161t should be noted that if the Court affirms the Circuit Court's conclusion that there is no coverage 

whatsoever based upon the Contractual Liability Exclusion or Exclusion M, the issue of whether the 

economic damages at issue are covered "property damage" would be moot. 
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the insured's defective work are the sort of economic losses that do not fit within the definition 

of 'property damage. ", Standard Fire Ins. Co., 972 S.W.2d at 9 (applying Kentucky law)(citing 

SLA Property Management v. Angelina Cas. Co., 856 F.2d 69, 72-73 (8th Cir. 1978»; Wyoming 

Sawmills. Inc. v. Transportation Ins. Co., 282 Or. 401, 578 P.2d 1253, 1256 (1978». Put simply, 

the economic damages claimed by THO do not constitute "property damage." 

It is true that the Zurich Policy and the Underlying Bitco Policy provide coverage for 

"damages the insured becomes legally obligated to pay by reason of liability imposed by law 

[...] because of [...] property damage [ ...] covered by this insurance[.],,17 JAS at 007244, 

007290. However, in Vernon Williams, the Supreme Court of Tennessee, quoting from New 

Jersey case law, noted that "[t]he qualifying phrase, 'to which this insurance applies' underscores 

the basic notion that the premium paid by the insured does not buy coverage for all property 

damage but only for that type of damage provided for in the policy." Vernon Williams & Son 

Construction, Inc. v. Continental Insurance Company, 591 S.W.2d 760, 763 (Tenn. 1979) 

(emphasis added)(quoting Weedo v. Stone-E-Brick, Inc. and Pennsylvania National Ins. Co., 81 

N.J. 233, 405 A.2d 788 (1979». 

Additionally, a district court in Pennsylvania has further explained the reasoning behind 

such a conclusion. In Essex Ins. Co., the insured manufactured a floor care product Essex Ins. 

c. v. Chemical Formula. LLP, 2006 WL 5720284, *1 (M.D. Penn. 2006). The floor care product 

was eventually sold to janitorial companies which alleged that when the product was applied to 

their customers' floors "the product proved to be nonconforming and defective and unfit for its 

intended use as a floor finish because it failed to resist normal wear, failed to retain a lasting 

finish, revealed traffic patterns, was discolored and unattractive in appearance." It was further 

I1The Underlying Bitco Policy contains similar language: "We will pay those sums that the insured 
becomes legally obligated to pay as damages because of [ ...] 'property damage' to which this insurance 
applies." JAS at 000062. 
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alleged that the undesirable result of the product required the companies to strip and restore their 

customers' floors. Id. 

The damages sought by the janitorial companies included lost profits, damage to 

reputation, and loss of goodwill. Id. at *3. The insurer argued, inter alia, such damages were 

intangible and not property damage. The insured and the janitorial companies argued that 

"claims for loss of profits, damage to commercial reputation, and loss of goodwill are remedies 

to compensate claimants for losses sustained 'because or physical injury to tangible property." 

Id 

The policy at issue in Essex Ins. Co. stated that the insurer would "pay those sums that 

the insured becomes legally obligated to pay as damages because of 'bodily injury' or 'property 

damage' to which this insurance applies." Id. Property damage was defined as "physical injury 

to tangible property, including all resulting use of the property ... or ... loss of use of tangible 

property that is not physical injured." Id at 4. The court noted that the damages at issue arose 

"out of intangible damages that occurred after the physical damage occurred." Id. at *5. 

The insured and the janitorial companies attempted to rely on the fact that the policy 

stated that the insurer would pay all sums the insured "becomes legally obligated to pay as 

damages because of ... 'property damage' to which this insurance applies." Id. The insured and 

the janitorial companies argued that "the intangible damage claims represent the incidental and 

consequential damages that flowed from the tangible injury." Id. However, the court found this 

interpretation ''to be too attenuated and beyond the plain reading of the policy." As the court 

explained: 

Defendants' argument would thwart the reasonable expectations of the parties. 
Commenting upon why insurance companies "reasonably" might want to exclude 
coverage for intangible damages, Lucker stated that 
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Estimating the potential liability for purposes of setting the 
premium might be very difficult. or even if the premium could be 
calculated. insuring against such liability might expose the 
company to such increased costs because of great variance in 
liability that a CGL policy might become prohibitively expensive. 

Lucker Mfg., 23 F.3d at n. 13. In the instant case, the argument that any damages 
that flowed from the physical damages should be covered simply opens the door 
too wide to be considered reasonable. Furthermore, the court notes that 
Defendants do not provide any case law that would support such a strained 
reading of the policy. 

The court finds that the plain meaning of the policy aptly defines property 
damage, and that loss of profits, damage to commercial reputation, and loss of 
goodwill are not tangible property damage as defined by the policy. The court 
rejects Defendants' assertion that the "because of" clause operates as an open 
door to any alleged injury stemming from property damage. 

[d. at *5-*6. 

Turning back to the case at hand. the Zurich Policy and the Underlying Bitco Policy 

contain definitions of "property damage" which are practically identical to the definition at issue 

in Essex. Additionally, the "because of" clause in Essex is substantively the same as the 

coverage granting portions of the Zurich Policy and the Bitco Policy. Therefore, the Circuit 

Court was correct in concluding that intangible damages like the economic damages sought by 

THD are not afforded coverage - even if such intangible damages are caused by a tangible 

injury. 

B. THD's claimed economic damages do not constitute "loss of use." 


Although case law from Tennessee directly addressing this issue is somewhat scant, two 


(2) cases from the Court of Appeals of Tennessee demonstrate the distinction between "loss of 

use" which is covered under a standard CGL policy and "loss of value" which is not covered. 

First, Marlin addressed the interpretation of the phrase "loss of use," where, like the Zurich 

Policy and the Underlying Biteo Policy, such a term is not defined within an insurance policy. 
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Marlin Financial & Leasing Corp. v. Nationwide Mut. Ins. Co., 157 S.W.3d 796 (Tenn. Ct. App. 

2004). The court in Marlin found that the ordinary meaning of the word "use" was "[t]o put into 

service or apply for a purpose." Id. at 809 (citing The American Heritage College Dictionary 

1486 (3d ed. 2000». Further, the court found that the ordinary mean of the word "loss" was 

"[t]he condition of being deprived of something." Id. at 809 (ellipses omitted). Therefore, the 

ordinary meaning of the phrase "loss of use" was "the deprivation of the ability to put the 

[property] into service or apply them for a purpose." Id. at 810. The court went on to conclude 

that, based on the particular facts of the case at issue, the insured's negligence had indeed 

resulted in a deprivation of the ability to use the property at issue. Id 

At first blush, Marlin would appear to support a finding that THD's claims of economic 

loss fall within the definition of "loss of use." However, the subsequent case of Tennessee 

Farmers Mut. Ins. Co. v. Reed, 419 S.W.3d 262 (Tenn. Ct. App. 2013) demonstrates the 

difference between a "loss of use" such as was proven in Marlin and a "loss of value" which is at 

issue herein. In Reed, an insured was sued for breach of fiduciary duty "in rendering financial 

advice, financial management, and her negligent failure to disclose the risk involved in [ ...] 

investments[.]" Id. at 264. It was alleged that the insured had advised the plaintiffs to invest in 

promissory notes which ultimately became worthless. Id. An insurer, which issued a CGL 

policy, filed a declaratory judgment action, asserting that there was no coverage for the claims at 

issue. The insured relied on the fact that the term "loss ofuse" was undefined and the holding in 

Marlin to argue that coverage was afforded Wlder the policy. Id at 267. However, the court 

noted that Marlin involved an actual "loss ofuse" and not economic damages: 

In Marlin Financial the tangible property at issue consisted of boat racks, a dry 
storage building, and a floating dock, which, as we noted in Marlin Financial, 
AmSouth lost the right to use. As we stated in Marlin Financial: "it matters not, 
Wlder the language of the policy before us, how AmSouth was going to use the 
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property; what matters is that it had a right to use property and that right was lost 
due to Marlin's negligence." 

ld at 268 (citations omitted). The court in Reed then went on to distinguish economic loss and 

loss of value from "loss ofuse": 

In the case now before us, Defendants argue in their brief on appeal that the 
promissory notes constitute tangible property, which they lost the right to use. The 
allegations in the complaint Defendants filed against W. Phillip Reed and Chris 
LaRue, however, do not allege a loss of use of the promissory notes. Rather, 
Defendants allege that they lost their investment. What Defendants actually are 
alleging is a loss of value, not a loss of use. Loss of use and loss of investment or 
value, however, are two very different concepts. Defendants still have the right to 
use the promissory notes even though that use may result in nothing of value to 
Defendants because their investment lost its value. The fact that the promissory 
notes no longer have the same value as they did when Defendants invested in 
them does not mean that Defendants are prevented from 'using' the promissory 
notes. While Defendants attempt to equate loss of use with loss of investment or 
value, they are not the same. Defendants did not lose the use of the promissory 
notes but rather the promissory notes simply declined in value. 

What Defendants actually are arguing is that they suffered an economic loss, i.e., 
their loss of investment or value, due to Ms. LaRue's alleged negligence. As this 
Court noted in Standard Fire Ins. Co. v. Chester-O'Donley & Assocs., Inc., 
however, "general liability policies are not intended to cover the insured's 
contractual liability for economic loss because its work was not that for which the 
damaged person bargained." Standard Fire Ins. Co. v. Chester-O'Donley & 
Assocs., Inc., 972 S.W.2d 1, 7 (Tenn. Ct.App. 1998). 

Id at 268-269 (emphasis added). 

JAS now attempts to rely on the case of Auto-Owners Insurance Company v. 

Southeastern Car Wash Systems, Inc., 184 F.Supp.3d 625 (E.D. Tenn. 2016). First, it should be 

noted that Auto-Owners is a federal district court case applying Tennessee law. As such, it 

would not be binding precedent in Tennessee state courts. Therefore, the Reed case carries much 

more weight than Auto-Owners. In any event, even if reviewed as only persuasive authority, 

Auto-Owners, is distinguishable. First, Auto-Owners was decided in the context of whether the 
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insurer had a duty to defend. Under Tennessee law (like West Virginia law), the duty to defend 

is broader than the duty to indemnify and arises if even one of the allegations of the complaint is 

covered by the policy. See Travelers Indem. Co. ofAm. v. Moore & Assocs., Inc., 216 S.W.3d 

302, 305 (Tenn. 2007). In assessing whether a duty to defend exists, any doubt is resolved in 

favor of the insured. ld It was in this context that the court held that the insurer failed to show 

that all of the claims alleged against the insured were "unambiguously outside the scope of 

coverage" and, thus, "failed to establish that [it] has no duty to defend [the insured] against those 

claims." Id at 635. 

Second, in Auto-Owners there was an actual deprivation of the ability to use the property 

at issue. In Auto-Owners, the insured operated a car-wash distribution and installation business. 

It contracted with Evans to install and maintain an automatic car-wash unite. After the 

installation, the car wash began to malfunction, causing damage to both the unit and to one or 

more cars that went through the car wash. ld. at 627. As a result of the problems, Evans 

incurred damages which included lost income "during the periods the car wash inoperable[.]" ld. 

Thus, as the car wash was "inoperable" for a period oftime due to the malfunctioning, there was 

an actual deprivation of the ability to use the car wash itself which constitutes a "loss of use." 

Therefore, the court reasoned that "[l]ost income due to the loss of use of the malfunctioning car 

would also appear to qualify under the plain meaning of the Policy's definition of 'property 

damage.'" ld. at 630. 

However, in this case, as in Reed, the economic damages sought by THD do not arise 

from a deprivation of the ability to use the property at issue. Rather, THD is simply asserting 

that the property at issue has lost value due to JAS's alleged negligence. THD's claimed 
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damages for "loss of property value after completion of repairs" is certainly, by its very terms, an 

assertion that the property value of the property has been decreased. 

Along the same lines, "damages related to the cost ofrefinancing debt" do not implicate a 

deprivation of the ability to use the property at issue. Rather, THD is claiming that it is (or will 

be in the future) more expensive to own the property due to the cost of financing. JAS at 

007668-007669. In other words, "damages for the cost of refinancing debt" is simply another 

way of stating that it has become more expensive to own the property due to JAS's alleged 

negligence (i.e. a loss of value). 

Likewise, with respect to the "lost rent" damages, THD asserts that such damages are due 

to "tenants vacating units or demanding rent reductions as a direct result of the damages caused 

by defendant Street." JAS at 007668. Thus, the claimed "lost rent" damages are not alleged to 

be caused by a deprivation of the ability to use the property. Rather, such damages are merely a 

reflection of the property allegedly not being as profitable due to the negligence of JAS (i.e. a 

loss ofvalue). 

Accordingly, the undisputed material facts demonstrate that the economic damages 

sought by THD were not covered as a "loss of use" as there was not actual deprivation of the 

ability to use the property at issue. Therefore, the Circuit Court did not err in entering summary 

judgment in favor of JAS on this point. 

CROSS-ASSIGNMENTS OF ERROR 

Zurich asserts that the Circuit Court committed no error in granting summary judgment 

on the basis of the Contractual Liability Exclusion or Exclusion M, or for any other reasons set 

forth in the Circuit Court's Order. JAS 010690-010735. However, should this Court find error 
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committed by the Circuit Court in its rulings, then Zurich respectfully asserts, pursuant to Rule 

lO(f) ofthe West Virginia Rules ofAppellate Procedure, the cross-assignments of error asserted 

herein below committed by the Circuit Court. 

I. 	 The Circuit Court committed error in denying Zurich's motion for summary 
judgment on the basis of the subsidence exclusion as the undisputed material facts 
demonstrate that coverage is precluded in full by the subsidence exclusion in the 
Zurich Policy. 

Under Tennessee law, while exclusions are to be construed in favor of an insured, they 

should not "be construed so narrowly as to defeat their intended purpose." Standard Fire, supra 

(citing 	Midland Ins. Co. v. Home Indem. Co., 619 S.W.2d 387, 389 (Tenn. Ct. App.l981». 

Tennessee law further provides that 

[c]lauses excluding coverage should be strictly construed against the insurer but 
in light of their apparent purpose. When the purpose of an exclusion can be 
ascertained, the courts should avoid construing the language of the exclusion so 
narrowly that its purpose is undermined. 

Fulton Bellows, LLC v. Fed. Ins. Co., 662 F. Supp. 2d 976, 986 (E.D. Tenn. 2009). Once an 

insurer has established that an exclusion applies, the burden shifts to the insured to demonstrate 

that its claim fits within an exception to the exclusion. Standard Fire Ins., 972 S.W.2d at 8 

(quoting Just v. Land Reclamation, Ltd., 151 Wis.2d 593, 445 N.W.2d 683, 688 (1989), rev'd on 

other grounds, 155 Wis.2d 737, 456 N.W.2d 570 (1990». 

In this case, the Zurich Policy contains the following plain and unambiguous exclusion, 

which is applicable to both "Coverage A" and "Coverage B": 

A. 	 Under Coverage A and Coverage B this policy does not apply to any 
liability, damage, loss, cost or expense: 

1. 	 Arising out of any project insured under a wrap-up or any 
consolidated insurance program: 

2. 	 Arising out of the rendering or failure to render any professional 
servIces by an insured or by any person for whose acts any 
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insured is legally liable in the conduct of the insured's business as 
an architect, engineer or surveyor, including, but not limited to: 

a. 	 The preparation or approval or failing to prepare or approve 
maps, shop drawings, opinions, reports, surveys, field 
orders, change orders or drawings and specifications; and 

h. 	 Supervisory, inspection, architectural or engineering 
servlces. 

3. 	 Which directly or indirectly involves, arises out of, is caused by, 
results from, is contributed to by, or is aggravated by the 
subsidence, settling, sinking, slipping, falling away, caving in, 
shifting, eroding, consolidating, compacting. flowing, rising, 
tilting, or any other similar movement of land, earth or mud, 
regardless of whether such movement is naturally occurring 
phenomena or is man-made. 

JAS 007266 (hereinafter referred to as the "Subsidence Exclusion,,)18. 

Before the Circuit Court below, lAS argued that the Subsidence Exclusion does not apply 

to "engineered fill" material. The Circuit Court did not agree with or adopt this argument. JAS 

at 010722. The Circuit Court also specifically found that the Subsidence Exclusion "in the 

Zurich Policy is not ambiguous." Id. Moreover, before the Circuit Court below, JAS also argued 

that the Subsidence Exclusion in the Zurich Policy only excludes subsidence if all three (3) 

clauses within the Subsidence Exclusion were satisfied as there was no "or" between the 

different clauses. The Circuit Court rej ected this argument, finding it to be an "unrealistic 

argument[,]" JAS at 010722-010723, further noting that 

[a] clear reading of this portion of the Zurich Policy makes it clear that each 
clause stood alone and was meant to operate independently. Each insurance 
policy must be construed as a whole and in a reasonable and logical manner. The 
Court cannot insert words into a contract that do not exist. Black v. Aetna Ins. 
Co., 909 S.W.2d 1,3 (1995). 

181t would appear that the use of a colon after Paragraph 1 was a typographical error as there are no 
subparagraphs beneath Paragraph 1. Nevertheless, [p]unctuation is always subordinate to the text and is 
never allowed to control the plain meaning thereof as indicated by the words and their relation to each 
other considered as a whole." Couch on Insurance § 22:$ (3rd Ed. 2014). 
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JAS at 010723. 

Despite rejecting the foregoing arguments of JAS, the Circuit Court nonetheless denied 

summary judgment to Zurich on the basis of the Subsidence Exclusion, relying upon an assertion 

of JAS that "it would still be a question of fact for jury determination because the damages were 

caused by other contributing factors as well and that precludes summary judgment on this issue." 

JAS at 010723. The Circuit Court then specifically referenced the evidence in the record relied 

upon by Zurich in support of its motion for summary judgment: 

In contrast, Zurich relied on the admission by THD that "All disputes between 
[JAS] and THD relate to the settlement ofengineered fill material or the failure of 
slope constructed engineered fill material[.]" Zurich also relied on the testimony 
ofTHD's geotechnical engineer who opined that the "fill" could "include rock in 
the soil" and that it "included both finer grained soils (silts, clays and sands) and 
courser material from gravel to boulder size rocks." 

ld. Noticeably absent from the Circuit Court's conclusion, however, is any reference to any 

evidentiary support by JAS in support of its assertion. 

JAS's argument that there would still be a question of fact for jury determination because 

the damages were caused by other contributing factors was clearly not sufficient to defeat 

Zurich's motion for summary judgment. This Court has been clear that "unsupported 

speculation is not sufficient to defeat summary judgment." Williams v. Precision Coil, Inc., 194 

W. Va. 52, 60, 459 S.E.2d 329, 337 (1995). While it is true that JAS would be entitled to 

favorable inferences which may be reasonably drawn from the evidence, it "cannot create a 

genuine issue of material fact through mere speculation or the building of one inference upon 

another." ld at n. 14. "Inferences and opinions must be grounded on more than flights offancy, 

speculations, hunches, intuition or rumors." ld "[S]elf-serving assertions without factual 

support in the record will not defeat a motion for summary judgment." ld. JAS cannot create an 

issue of material fact with "nothing more than an attorney's argument lacking evidentiary 
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s~pport." Dellinger v. Pediatrix Medical Group, p.e, 232 W.Va. 115, 750 S.E.2d 668 (2013) 

(quoting Powderidge Unit Owners v. Highland Properties, Ltd, 196 W. Va. 692, 707, 474 

S.E.2d 872, 887 (1996»). Therefore, merely arguing that the jwy should be permitted to decide 

the issue without creating a material issue of fact through citations to the record was insufficient 

to defeat Zurich's motion for summary judgment. Thus, the Circuit Court committed error in 

denying Zurich's motion for summary judgment on the basis of the Subsidence Exclusion as the 

undisputed facts amply demonstrate application ofthe Subsidence Exclusion. 

Under Tennessee law, the language of the insurance policy is controlling and terms are to 

be afforded their plain, ordinary meaning. Standard Fire Ins. Co., supra. Tennessee courts have 

given affect to the plain, ordinary meaning of subsidence and/or earth movement exclusions 

within insurance policies. In Lee, the insured alleged that a leak in a sewer pipe inside of a 

home caused liquid sewage to flow beneath the foundation, causing the foundation to shift 

thereby producing cracks in the walls of the house. Lee v. Nationwide Mut.lns., 1988 WL 39567 

(1988). The policy at issue was an "all risk" homeowners policy which contained the following 

language: 

The Company shall not be liable for loss: 

*** 
7. due to any and all settling, shrinking, cracking, bulging or expansion of 
driveways, sidewalks, swimming pools, pavements, foundations, walls, floors, 
roofs or ceilings; 

*** 
12. caused by, resulting from, contributed to, or aggravated by any of the 

following: 


(a) earth movement, including but not limited to earthquake, landslide, mudflow, 
earth sinking, earth rising or shifting; 
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*** 

(d) water below the surface of the ground including that which exerts pressure on 
or flows, seeps or leaks through sidewalks, driveways, foundations, walls, 
basement or other floors, or through doors, windows or any other openings in 
such sidewalks, driveways, foundations, walls or floors; 

"''''* 
2. The following is added to the EXCLUSIONS section: 

This policy does not insure under Section I for loss caused directly or indirectly 
by any of the following exclusions in this policy. Such loss is excluded regardless 
of any other cause or event contributing concurrently or in any sequence to the 
loss. 

*** 

c. Earth movement; 

**'" 

g. Water below the surface of the ground; 

Id. at *1-*2. 

The insured's expert submitted an affidavit which stated, in part: 

First, in my opinion, the earth movement exclusion referred to on Pages 5 and 6 
of the Memorandum refers to earth movement caused by natural phenomena, 
including earthquakes, landslides, mud flow as in the aftermath of the St. Helens 
volcano, earth sinking such as sinkholes, and earth rising or shifting due to 
geologic plate movement, volcanic action, or changes in underground soil 
structure. 

Second, the water below the surface of the ground exclusion specifically refers to 
hydrostatic pressure caused by ground water and is particularly relevant to 
basement leaks and basement wall failures. 

The effluent leaking from the sewer pipe was not water, but was sewage which is 
a mixture of liquids, including water, and solids. While the water content of the 
sewage was ultimately introduced into the ground water system, the immediate 
damage caused by the sewage was not contemplated by the ground water 
exclusion. In addition, there is no indication that the original house, which is 
approximately 25 years old, or the addition, which is approximately 15 years old, 
was ever adversely affected by earth movement or water below the surface of the 

49 




ground prior to the 1985 sewage leak. 

Finally, most of the damage to the structure was caused by lateral earth 
movement, not settlement. The north end of the two story portion of the house 
moved northward approximately two inches and westward approximately one 
inch. Parts of the house, particularly the brick veneering, were literally torn into 
two parts by this movement. Based on interviews with Ms. Lee and her tenants, 
the Logsdons, and based on observation of the damaged area, I found no 
indication that the house had exhibited significant settlement or movement prior 
to April, 1985. 

Id at *2. 

The court essentially disregarded the expert's assertions regarding the meaning of the 

terms used in the policy and found that they were to be construed according to their plain, 

ordinary meaning. The court went on to analyze the plain meaning of the word earth: 

"fragmental material composing part of the surface of the globe; soil, ground, usually 

distinguished from bed rock." The court found that the words "earth movement," mean "any 

change ofplace, position or posture ofthe soil." Id at *3. 

With respect to the insured's argument that the sewage was not water, but was sewage 

mixed with water, the court found that by the plain meaning of the term "water", "[n]o 

distinction is made in the definition of water to exclude that which contains impurities or 

pollutants so long as it retains its predominant characteristic of liquidity." The court further 

astutely recognized by analogy that "river water is water no matter how muddy and sea water is 

water no matter how salty." Id. Thus, the court found that coverage was excluded by the earth 

movement exclusion and the "water below the surface of the ground" exclusion. Just as river 

water is water regardless of how muddy and sea water is water no matter how salty, soil is soil 

regardless of whether it is placed on a slope in a controlled manner pursuant to engineering 

specifications. 

50 



The Tennessee Court of Appeals case of Hearn v. Erie Ins. Exchange, 2013 WL 2420476 

(Tenn. Ct. App. 20l3) also demonstrates that Tennessee law does not unnecessarily narrowly 

interpret earth movement exclusions. In Hearn, the insureds claimed that cracks in the exterior 

bricks of their home were caused by blasting in the neighborhood. The insurer denied coverage 

under a homeowners' policy based upon an exclusion for damage caused by earth movement. 

Id. at *1. Initially, there was a dispute between the insured and the insurer as to whether the 

damages were caused by blasting or were caused by an automobile colliding with the house. Id 

at *1. 

The insurer argued that the testimony presented at trial by the insured's expert 

demonstrated that the damage to the home was excluded by an earth movement exclusion. The 

expert testified that blasting causes a vibration of the earth. Therefore, the expert agreed that the 

blasting constituted manmade earth movement. However, the expert clarified that the earth 

"doesn't actually move from one location to another [ ... J [iJt pushes out and then comes right 

back, and it creates, you know, just a shockwave." Id. at *3-*4. 

The exclusion at issue provided as follows: 

We do not pay for loss resulting directly or indirectly from any of the 
following, even if other events or happenings contributed concurrently, or 
in sequence, to the loss: 

[...] 

8. 	 by earth movement due to natural or manmade events, meaning 
earthquake including land shock waves, or tremors before, during, or after 
a volcanic eruption, mine subsidence, landslide, mudslide, mud flow, earth 
sinking, rising, or shifting. Direct loss by Fire, Explosion, Sonic Boom, 
Theft or Breakage of Glass resulting from earth movement, mine 
subsidence, landslide, mudslide, mud flow, earth sinking, rising or shifting 
is covered. 
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The court found "no ambiguity in the language ofthls exclusion," noting that "[u]nlike the earth 

movement provisions at issue in many cases, this exclusion expressly includes earth movement 

caused by 'natural or manmade events.'" Id at *5. 

The court went on to easily find that the blasting created earth movement which was 

excluded under the policy: "The fact that the earth particles may have returned to their original 

position does not mean they did not move. We find that these vibrations are manmade earth 

movements within the meaning of the policy." Id. at *6. Therefore, the court found that ''this 

type of manmade earth movement falls within the policy exclusion." Id The court reached this 

conclusion with little hesitation, despite the fact that the policy language does not specifically 

use the words blasting or vibration, just as the Zurich Policy in the case at bar does not 

specifically use the phrase "engineered fill." 

In Walker, the insured purchased an undeveloped parcel of land and hired a contractor to 

build a house. After the house had been constructed, the insW'eds discovered that cleared timber 

was buried underneath the land on which the house was built. The house then developed 

structural problems, such as foundation cracks and non-alignment of doors and windows. 2009 

WL 4801480, *1 (Tenn. Ct. App. 2009). The insured made a claim under a homeowners' 

insurance policy. However, the claim was denied based on an exclusion of coverage for 

damages resulting from settling. Id 

The insureds argued that the- settlement was so excessive as to remove it from the 

ordinary meaning of the term "settling." Rather, the insureds argued that the damage to the 

home was more properly viewed as a collapse. Id at *3. The exclusions at issue provided: 

We do not cover such loss resulting directly or indirectly from: 

[ ...] 
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f. 	 settling, cracking, shrinkage, bulging or expansion of pavement, patios, 
foundations, walls, floors, or ceilings 

[...] 

We do not cover such loss for anyone regardless of: (a) the cause of the excluded 
event; or (b) other cause of the loss; or (c) whether other causes acted 
concurrently or in any sequence with the excluded event to produce the loss. 

[ ...] 

2. Earthquake, landslide, mudflow, mine subsidence, erosion, earth sinking 
or rising or shifting, or eruption, explosion or effusion ofa volcano ... 

ld. at n. l. 

The Court of Appeals of Tennessee easily concluded that the damage was excluded by 

the plain language of the policy: 

Here, the Tennessee Farms insurance policy plainly excludes coverage for losses 
resulting from "settling, cracking, shrinkage ... of ... foundations, walls, [or] floors 
... "the [insured's] expert witness, Hitt, testified that the damage to the [insured's] 
house occurred due to settling. Certainly the settling was excessive, but it was 
settling nonetheless. 

ld. at *3 (italics in original). Again, Walker demonstrates that Tennessee does not shy away 

from enforcing subsidence and similar exclusions. 

On the other hand, in Rankin v. Generali, 986 S.W.2d 237 (Tenn. Ct. App. 1998), the 

insurer issued an insurance policy which provided coverage for a building owned by the insured. 

"Because of unknown persons parking heavy machinery next to the front of the building, the 

front basement wall rotated inward, and this rotation caused the same wall to twist outward[.]" 

Id. at 237. In addition to a "collapse" provision, the Rankin court addressed the applicability of 

an earth movement exclusion which read as follows: 
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1. 	 We will not pay for loss or damage caused directly or indirectly by any of 
the following. Such loss or damage is excluded regardless of any other 
cause or event that contributes concurrently or in any sequence to the loss. 

B. 	 Earth Movement 

(1) 	 Any earth movement (other than sinkhole collapse), such as an 
earthquake, landslide, mine subsidence or earth sinking, rising or shifting. 
But if loss or damage by fire or explosion results, we will pay for that 
resulting damage. 

Id at 239. The court, relying on the doctrine esjudem generis, found that the tenn "earth 

movement" was subject to the qualifier "such as earthquake, landslide, mine subsidence or earth 

sinking, rising or shifting." Id The court, relying on Winters v. Charter Oak Fire Ins. Co., 4 

F.Supp.2d 1288 (D.N.M. 1988), reasoned that the policy was intended to exc1ude only 

"occasional major disasters" rather than "human action." Id. 

However, for purposes of the case sub judice, the distinction relied upon in Rankin is 

irrelevant. The Subsidence Exclusion within the Zurich Policy explicitly applies regardless of 

whether the movement of land, earth or mud "is naturally occurring phenomena or is man

made." Therefore, Rankin offers no refuge for lAS. 

It is undisputed in this case that "engineered fill material" is simply fill "that's placed by 

the specs, what's required by the [engineering] specs." JAS 007394. Engineered fill could be 

"dirt, clay, rock" or "a combination." Id As JAS's Rule 30(b)(7) corporate representative 

explained: "It's basically soils, rock, andlor other that's taken from one place, put in another in a 

controlled manner." JAS 007505. JAS's Rule 30(b)(7) corporate representative further 

explained: 

Q. 	 And do you know specifically what type of engineered fill was used at -
at the Target site or - you know, and I -- and I might -- and that might be a 
bad question. I'm -- I -- I will admit I don't know much about engineered 
fill and so is it just soil, rock, and other taken from one location into 
another? 
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A. 	 Soil, rock, and other would -- would cover that. 

Q. 	 Okay. So nothing special about this particular engineered fill that we need 
to know about? 

Mr. Adkins: Objection to the form. 

Ms. Shaffer: Okay. 


By the Witness: 


A. 	 It -- the material sometimes is not as important as how it's put together. 

Q. 	 Uh-huh (affirmative). 

A. 	 It's -- it's the engineering part that makes that fill useable. 

Q. 	 And can you -- can you explain to me how this engineered fill was put 
together? 

A. 	 It's moisture control compacted to a certain rate. Once it's placed some 
soils need to be wetter, some soils dryer. The -- the geotechnical engineer 
would advise for -- certain, materials have to be compacted and moisture 
control on a certain level before it's put down. 

JAS 007505. Therefore, the undisputed material facts demonstrate that the "engineered fill" in 

this case was composed, at least, in part of soil and rock. The plain, ordinary meaning of the 

phrase "land, earth or mud" within the Subsidence Exclusion clearly would encompass soil 

and/or rock. 

Moreover, during the testimony of the corporate representative of lAS, it was alleged that 

the failure of the fill slope on September 21,2011 occurred in mud beneath the "engineered fill." 

Q. 	 And you said that the - the subgrade failed on September 21, 2001, 
correct? 

A. 	 That's what we - we believe now to have happened, correct. Subgrade 
failed underneath the engineered fill causing a separation of the pad. 

[...] 
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[E]ngineers for Target in doing some investigative boring found a mud 
seam basically 10 foot down in the existing grade that we filled upon. 
Once that was loaded with weight of a new soil it slipped. It failed below 
what we - the engineered fill that was placed. 

lAS at 007505 (emphasis added). If the failure occurred in a "mud seam" below the "engineered 

fill," then coverage is also precluded for the same by the plain tenns of the Subsidence Exclusion 

- mud is mud. Thus, regardless of whether the slope failures and settlement occurred in the 

"engineered fill" or in the mud seam below the engineered fill, damages related to the same are 

excluded from coverage. 

As set forth above, the Zurich Policy excludes coverage for any type of movement of 

"land, earth or mud, regardless of whether such movement is a naturally occurring phenomena or 

is man-made." lAS 007266. The Tennessee Court of Appeals has defined "earth movement" as 

"any change of place, position or posture of the soil." Lee v. Nationwide Mut. Ins., 1988 WL 

39567 (Tenn. Ct. App. 1988). Additionally, Lee held that the plain meaning of the word "earth" 

is "fragmental material composing part of the surface of the globe; soil, ground, usually 

distinguished from bed rock." Id. at 3. As explained above, it is undisputed in this case based on 

the testimony of JAS and THD's corporate representatives that the engineered fill used at the site 

was composed of soil placed in a controlled manner. Thus, the Subsidence Exclusion applies 

with full force and precludes all coverage. 

JAS's unsupported assertion to the Circuit Court below notwithstanding, it is undisputed 

that all damages claimed by THD are caused by subsidence. THD has admitted: "All disputes 

betWeen [JAS] and THD relate to the settlement of engineered fill material or the failure of slope 

constructed of engineered fill material[.]" lAS at 07454-007455. Indeed, since the filing of the 

Amended Complaint in the underlying action, it has been clear that the totality of the damages at 

issue arise from subsidence. lAS at 000504-000522; 007352; 007356. 
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JAS contends that the slope failme on September 21,2001 occurred due to a "mud seam 

basically 10 foot down in the existing grade that we filled upon." JAS at 007505. Likewise, 

with respect to the damages related to the southern slope, JAS acknowledges that the same arise 

from a slope slip. JAS at 00759. Correspondence from JAS's project manager to Bizzack, dated 

April 22,2003, states: "S&ME [ ...] feels that the placement of the fill was not in accordance with 

the original recommendation and was the cause of the settlement." JAS at 007558. Jim Street 

makes a similar statement in a June 2,2003 correspondence: "All items have been agreed upon 

except the settlement of Shop'A' which, after extensive additional drilling, has been attributed 

to filling not in accordance with specifications." JAS at 007559. 

Moreover, the experts in the underlying action are in general agreement that all damages 

at the property are attributable to land movement, although such experts may disagree with 

respect to the cause of such land movement. George Siller, P.E. ("Siller") of B.F. Langan 

Consultants, LLC, an expert engineer retained by THD, has opined that "the project site has 

settled adversely at several locations, including several of its existing buildings." JAS at 007575. 

Siller opines that "poorly executed earthwork operations" caused said settlement. JAS at 

007576. Additionally, Siller asserts that "at least a portion of the observed site settlements may 

actually be associated with downward vertical components of slope movements." Id. Siller 

concludes that ''the primary concerns that are part of ongoing engineering evaluations at the site 

include settlement and slope stability." Id. 

George R. Cross, P.E. ("Cross") of Foundation Systems Engineering, p.e., a geotechnical 

engineer retained by THD, prepared a report dated November 22, 2006. The report attributes 

damages at the property to "settlement movements" which "are primarily the result of site 

construction methods." JAS at 007592. On May 31, 2007, Cross prepared an additional report 
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which addressed "the movement at the structure designated as Retail Building 'A'." JAS at 

007602. The report notes that "settlement movement has occurred resulting in damages to the 

structure." Id. Among other things, the report concludes that "[t]he general lateral spreading of 

the fill soil mass under the building appears as a significant cause of the building settlement." 

JAS at 007607. 

Cross further confinned that the damages at issue arise solely out of subsidence during 

his June 23,2010 deposition. Cross reviewed a "Progress Memorandum by Langan Engineering 

Environmental Services" which "contained information regarding a slide movement, slope 

failure, that occurred behind the Target store." JAS at 007625-007626. Likewise, the testimony 

of Cross makes clear that the damage at Shops "A" was caused by subsidence. JAS at 007632

007634. Cross testified that the main cause of damage was settlement. JAS at 007635. Other 

portions of Cross's testimony show that the damages at issue are attributable to subsidence. JAS 

at 007627-007631;007636. 

JAS retained John M. Sadowski, P.E. ("Sadowski") as an engineering expert in the 

Underlying Civil Action. In a report dated March 26, 2007, Sadowski notes that Langdan 

Engineering and Environmental Services "has previously stated the landslide was due to a weak 

zone beneath the original ground surface and near the underlying rock surface." JAS at 007642. 

Sadowski then concludes that "[m]ovement of the Target slope due to the weak. zone is 

responsible for distress and damage to the Target building, and not related to constructing the fill 

slope." ld. 

It is clear that Tennessee law supports application of the Subsidence Exclusion in the case 

at hand to exclude coverage in toto. As such, regardless of the outcome of any other policy 

defense, the Subsidence Exclusion in the Zurich Policy operates to preclude coverage for any of 
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the claims asserted against JAS. Consequently, the Circuit Court committed error in denying 

Zurich's motion for summary judgment on the basis of the Subsidence Exclusion. 

II. 	 The Circuit Court committed error in denying Zurich's motion for summary 
judgment inasmuch as coverage for the claims of THD is precluded by the loss in 
progress doctrine because JAS was aware of a loss or threat of loss at the time of 
the inception of the Zurich Policy. 

A. 	 The loss in progress doctrine precludes coverage where the insured is aware 
of a threat of loss at the time the policy was issued. 

"A loss in progress is one that is a 'known loss' at the time the insured enters into the 

insurance contract. In other words, a known loss that begins prior to the purchasing of insurance 

coverage and continues until after the effective date of the insurance contract is a 'loss in 

progress' that precludes coverage." State Auto Mut. Ins. Co. v. R.HL., Inc., 2010 U.S. Dist. 

LEXIS 23390, *10 (w.n. Tenn. 2010)(citing Northfield Ins. Co. v. Isles ofJune Consulting Ltd., 

2006 U.S. Dist. LEXIS 89916, *6 (M.D. Tenn. 2006»). "Generally, [the] doctrine embodies the 

principle that losses which exist at thc time of the insuring agreement, or which are so probable 

or imminent that there is insufficient 'risk' being transferred between the insured and the insurer, 

are not proper subjects of insurance." American & Foreign Ins. Co., Inc. v. Sequatchie Concrete 

Servs., Inc., 441 F.3d 341,344 (6th Cir. 2006). 

In Sequatchie Concrete, the United States Court of Appeals for the Sixth Circuit 

predicted that Tennessee would adopt the loss in progress doctrine. Id at 344-345. In so doing, 

the Sixth Circuit stated: 

The lesson of [...Jcases defining and applying the 'loss in progress' doctrine is 
that the doctrine operates only where the insured is aware of a threat of loss so 
immediate that it might fairly be said that the loss was in progress and that the 
insured knew it at the time the policy was issued or applied for. [ ... ] 
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fd. at 345-346 (quoting Inland Waters Pollution Control, Inc. v. National Fire Insurance Co., 

997 F.2d 172, 178-179 (6th Cir. 1993»). "The loss in progress doctrine's basic premise is that 

insurance policies are intended to protect insureds against risks of loss; not losses that have 

already taken place or are substantially certain to occur. Accordingly, the doctrine is properly 

invoked when the insured 'knows' about the claimed loss before the policy is purchased." New 

Hampshire Ins. Co. v. Knoxville Cast Stone, Inc., 433 F.Supp.2d 879, 844 (E.D. Tenn. 

2004)( emphasis added). 

The application of the loss in progress doctrine hinges on the insured's knowledge at the 

beginning of the policy period. Sequatchie Concrete, 441 F.3d at 345-346. Applying Tennessee 

law, the Sixth Circuit found that the filing of a lawsuit against an insured or an insured's 

knowledge of actual legal liability are not required to trigger the application of the loss in 

progress doctrine. Id at 346. More importantly, ''the doctrine may apply where the insured has 

subjective knowledge of the damages that could underlie a legal claim against it." Id. 

B. 	 The loss in progress doctrine is a fundamental principle of insurance law that 
is not dependent on specific policy language. 

The loss in progress doctrine is "a fundamental principle of insurance law[.]" 

Sequatchie, 441 F.3d at 344. For that reason, the loss in progress doctrine is not dependent on 

specific policy language. Indeed, in Sequatchie. the Sixth Circuit found that the loss in progress 

doctrine applied with no discussion of specific policy language. Id at 344-346. Rather, the 

doctrine "embodies the principle that losses which exist at the time of the insuring agreement, or 

which are so probable or imminent that there is insufficient 'risk' being transferred between the 

insured and the insurer, are not proper subjects of insurance." Id at 344 (quoting 7 Couch on 

Insurance § 102.8). 
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As recognized in Northfield, "[the] fortuity doctrine means in this context that if [the 

insured] knew about a pending lawsuit or even had knowledge about an eventual loss, the 

insurance contract would not cover that loss, even absent the relevant policy provision in the 

Jinsurance policyJ.,,19 Northfield Ins. Co. v. Isles of June Consulting Ltd, 2006 U.S. Dist 

LEXIS 89916, *16 (M.D. Tenn. 2006)( emphasis added). "The overwhelming majority of courts 

... have ... limited insurance coverage, regardless of language of a particular policy, to fortuitous 

or accident events." Nat'l Union Fire Ins. Co. v. Stroh Cos., 265 F.3d 97 (2d Cir. 2001) (quoting 

Ostrager & Newman, § 8.02[a], at 250)). "The known loss doctrine essentially reforms the 

contract to exclude the known loss, apparently under the assumption that no reasonable insurer 

would assume such a 'risk.'" 7 Couch on Insurance 3d § 102:9, at 102-26 (1997)). See also 

General Housewares Corp. v. National Sur. Corp., 741 N.E.2d 408, 415 (Ind. Ct. App. 2000) 

("[D]espite the fact that the policies at issue failed to mention the known loss doctrine, we hold 

that it is applicable to these parties."); Atchison, Topeka & Santa Fe Ry. Co., 275 Kan. 698, 754 

(2003)(noting that the known loss doctrine is "based not on policy language but on a principle 

that losses existing at the beginning of a policy period are not proper subjects for insurance"). 

C. 	 Even if the loss in progress doctrine is dependent upon policy language, the 
Zurich Policy either contains or incorporates language which makes the loss 
in progress doctrine applicable. 

The Zurich Policy contains "Coverage A - Excess Follow Form Liability Insurance" 

which applies to "those damages covered by this insurance in excess of the total applicable limits 

of underlying insurance." JAS at 007244. Alternatively, "Coverage B - Umbrella Liability 

Insurance" applies, subject to certain terms and conditions, when insurance is not afforded by 

19The loss in progress doctrine, known loss doctrine, and fortuity doctrine are all similar theories. See 
Couch on Insurance § 102:10. 
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underlying insurance or "would have been afforded except for the exhaustion of limits of 

insurance of underlying insurance." ld. 

To the extent "Coverage An is applicable, the Zurich Policy incorporates the terms and 

conditions of the underlying insurance "except with respect to [ ... ] [a]ny contrary provision 

contained in this policy; or [ ...] [a]ny provision in this policy for which a similar provision is not 

contained in underlying insurance." ld. The underlying insurance for the Zurich Policy is 

Bitco's March 1,2002 to March 1,2003 COL policy. Thus, certain tenns of the Underlying 

Bitco Policy would be incorporated into the Zurich Policy. To that end, the Underlying Bitco 

Policy provides that coverage is available only if "[p]rior to the policy period, no insured [ ...] 

knew that the [ ...] property damage had occurred, in whole or in part[.]" JAS at 007290. 

Additionally, the Zurich Policy provides that with respect to "Coverage B," the policy 

does not apply to "property damage expected [ ...] from the standpoint of the insured[.]" JAS at 

007249. Likewise, with respect to "Coverage B," an "occurrence" is defined as "an accident, 

including continuous or repeated exposure to substantially the same general harmful conditions." 

JAS at 007252. Under Tennessee law, "when used in a liability insurance policy the word 

'accident' refers to 'an event not reasonably foreseen, unexpected and fortuitous." Travelers 

Indemnity Co. ofAmerica v. Moore & Associates, Inc., 216 S.W.3d 302, 308 (Tenn. 2007). 

Thus, under the Zurich Policy, the "accident" must be not reasonably foreseen, unexpected and 

fortuitous. As explained above, this is the very essence of the loss in progress doctrine. 

Accordingly, in addition to the loss in progress doctrine being a fundamental principle of 

insurance law that is not dependent on specific policy language, the Zurich Policy either contains 

or incorporates language which makes the loss in progress doctrine c:qually applicable in the case 

sub judice. 
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D. 	 The loss in progress doctrine precludes coverage in this case because JAS 
had knowledge of a loss at the time of inception of the Zurich Policy. 

The policy period for the Zurich Policy is March 1, 2002 to March 1, 2003. JAS at 

007242. JAS, acting as general contractor for the MCF development, completed the Target store 

building pad in September 2001. On September 21, 2001, the slope at the rear of the Target 

store site failed, causing a landslide extending across the development's eastern property line. 

JAS at 007352. Jeff Harless, a construction manager for JAS, was present at the job site on a 

daily basis. JAS at 007375. Jeff Harless andlor Jim Street of JAS notified THD of the slope 

failure at the property the morning after it occurred. JAS at 007374. Jeff Harless, as well as 

possibly Jim Street, inspected the failure with Brent Roswall ofTHD. Id 

The damage from the slope failure "went under the property line to property that was not 

owned by Target." JAS at 007375. In addition, the slope failure extended into areas of the 

development where Office Depot and Petco would eventually be built. JAS at 007376. 

Thus, it is clear that at the time of the inception of the Zurich Policy, JAS had subjective 

knowledge of damages that could underlie a legal claim against it. Namely, JAS knew that the 

slope which it was responsible for constructing had failed and required remediation. Thus, the 

loss in progress doctrine applies regardless of whether JAS knew with certainty that it would be 

legally liable or knew that a lawsuit would be filed in relation to the slope failure. 

Despite having knowledge of this loss in progress, JAS failed to disclose the same on its 

application for the Zurich Policy. In its application, JAS was specifically asked if it was "aware 

of any incident, circumstances, defects or alleged defects [ ... ] that a reasonably prudent person 

might expect to give rise to a claim or lawsuit, whether valid or not, which might involve the 

applicant." JAS 007447-007450. JAS answered "no." JAS 007451-007452. Zurich relied on 

the information provided in the application in issuing the Zurich Policy to JAS. JAS 007452. 
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lAS may attempt to argue that while it had knowledge of damages related to the Target 

slope failure, it did not have knowledge of any issues at other portions of the site, including any 

issues with "Shops A," at the time of inception of the Zurich Policy. However, this argument is 

untenable as it is inconsistent with the application of the continuous trigger theory for which JAS 

asserted application before the Circuit Court below. JAS 001133-001172 The entire premise of 

the continuous trigger theory is that damages result from a single injury which is ongoing or 

progressive. JAS recognized as such and stated the following in support of the application of the 

continuous trigger theory: 

In the underlying action against lA. Street, THD seeks sums for various kinds of 
property damage that has taken place on a continuous basis from 2001 up to the 
current date and into the immediate future, allegedly as a result of work 
performed by, or for, J.A. Street in 2001,2002 and 2003. 

JAS at 001155 (emphasis added). Moreover, JAS has asserted that "the property damages at 

issue are part of a continuing injury and are indivisible." JAS at 004332 (emphasis added). JAS 

cannot claim that the damages at issue are the result of a single, indivisible loss in support of the 

application of the continuous trigger theory and now argue that the damages arise from discrete 

losses so as to avoid the application of the ioss in progress doctrine. 

Furthermore, the undisputed material facts mandate a fmding that the damages at issue 

are the result of a single, continuous alleged loss which began in September 2001. In written 

discovery, THO was asked to identify the dates on which property damage occurred in relation to 

the following claimed damages: repairs to the eastern slope, repairs to the southern slope, repairs 

to Shops A and the AC MoorelMarshaIIs Building, loss of property value after completion of 

repairs, periodic cosmetic repairs and costs for investigation and testing, damages to individual 

units, refinancing debt, structural repairs to AC Moore, and the new Petco building. In response, 

THD stated: "Property damage has occurred on an ongoing basis, at various intervals for the 
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period beginning in September 2001 and continuing to the present." JAS at 007463-007465. 

Additionally, the Circuit Court's ruling20 on the continuous trigger theory supports the 

conclusion that the damages at issue result from a single, indivisible alleged injury which is 

ongoing or progressive. JAS 006929-6932. In finding that the continuous trigger theory applied, 

the Circuit Court relied heavily on Joe Harden Builders, Inc. v. Aetna Casualty and Surety 

Company, 326 S.C. 231, 486 S.E.2d 89 (1997). In Joe Harden, the court was tasked with 

determining when coverage was triggered for "progressive damage" that was continuing in 

nature. As the United States Court of Appeals for the Fourth Circuit recognized, "in its emphasis 

on progressive damage [Joe Harden] seemed to view damages as a single thing resulting from 

one underlving injury-causing event and stretching over time." Spartan Petroleum Co. v. 

Federated Mut.Ins. Co., 162 F.3d 805, 808 (4th Cir.1998)(emphasis added). 

JAS may attempt argue that it did not possess subjective knowledge of the extent of the 

damages to the property or the size ofa potential claim at the time of the inception of the Zurich 

Policy and, therefore, the loss in progress doctrine does not apply to the entirety of THD's 

claimed damages. However. this argument is also misplaced. In Trinity, a funeral home had sent 

corpses to a crematory. Trinity Universal Insurance Co. v. Turner Funeral Home, Inc., 2003 

U.S. Dist. LEXIS 27205, *4-*5 (E.D. Tenn. 2003). The crematory was allegedly not cremating 

remains which had been sent to the crematory by the funeral home for cremation. Id One 

insurer argued that the loss in progress doctrine barred coverage under a policy period. Jd at 

*41. The court ultimately found that the loss in progress doctrine applied with respect to a 

certain policy period. In so holding, the court found that the fact that the funeral home was not 

2°In its summary judgment ruling as to the continuous trigger theory, the Circuit Court stated that "it gave 
an advisory opinion only and has not made a finding that the theory applies to any of the insurance 
companies involved until all evidence would be presented at trial." JAS at 10725. However, the Circuit 
Court specifically granted JAS' motion for summary judgment on this issue, entering an Order entitled 
"Order Adopting Continuous Injuryllnjury in Fact Trigger of Coverage." JAS at 006929-6932. 
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aware of the exact number of claims that would be asserted against it at the time of the inception 

of the policy period was immaterial as the funeral home "had an awareness of an immediate 

threat of loss which was tantamount to foreknowledge." Id. at *45-*46. As the court noted, 

under the "loss in progress" rule, "where damage has begun to occur, no part of a loss may be 

insured against." ld. at .. 43. 

In this case, damage at the Target slope had indisputably begun to occm at the inception 

of the policy. Thus, no part of the loss, including subsequent damages at other locations of the 

MCF property, may be insured against. Consequently, Zurich was entitled to summary 

judgment, as a matter of law, as the undisputed material facts demonstrate that the loss in 

progress doctrine precludes coverage in this case for any and all claims asserted by THD against 

lAS in relation to the MCF property. The Circuit Court committed error in denying Zurich's 

motion for summary judgment. 

III. 	 The Circuit Court committed error in denying Zurich's motion for summary 
judgment because the undisputed material facts demonstrate that JAS failed to 
provide timely notice of a claim or occurrence as required by the Zurich Policy. 

Before the Circuit Court below, Zurich also moved for summary judgment on the basis 

that J AS failed to provide timely notice of a claim or occurrence as required by the clear 

language of the Zurich Policy. As a basis for its motion on this ground, Zurich asserted that JAS 

failed to provide timely notice; any alleged notice to an insurance producer was not notice to 

Zurich; and, Zurich was prejudiced by lAS's failure to provide timely notice. The Circuit Court 

did not rule on the first two (2) arguments submitted by Zurich, but instead, relying upon west 

Virginia law, not Tennessee law, denied the motion as "there is [a] question of fact as to whether 

Zurich was prejudiced." JA at 010728. 
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The Zurich Policy requires the insured to provide notice of an occurrence which could 

result in damages covered by the policy as soon as practicable: 

A. 	 The following Conditions are Applicable to both Coverage A and 
Coverage B. 

[...] 

10. 	 Notice of Occurrence, Claim or Suit 

a. 	 You must see to it that we are notified as soon as 
practicable of an occurrence which may result in damages 
covered by this policy. To the extent possible, notice will 
include: 

(1) 	 How, when and where the occurrence took place; 

(2) 	 The names and addresses of any injured persons and 
witnesses; 

(3) 	 The nature and location of any injury or damage 
arising out of the occurrence. 

b. 	 If a claim or suit against any Insured is reasonably likely 
to involve this policy you must notify us in writing as soon 
as practicable. 

c. 	 You and any other involved insured must: 

(1) 	 Immediately send us copies of any demands, 
notices, summonses or legal papers received in 
connection with the claim or suit; 

(2) 	 Authorize us to obtain records and other 
information; 

(3) 	 Cooperate with us in the investigation, settlement or 
defense of the claim or suit; and 

d. 	 The insureds will not, except at their own cost, voluntarily 
make a payment, assume any obligation, or incur any 
expense, other than for first aid, without our consent. 
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JAS at 007255-007256. As explained below, JAS failed to provide timely notice of any claim to 

Zurich. Further, any alleged notice to JAS's insurance producer, Insurance Services, Inc.21 , did 

not constitute notice to Zurich. Additionally, Zurich has been prejudiced by JAS's failure to 

provide timely notice of a claim. 

A. JAS failed to provide timely notice of any claim to Zurich. 

Despite JAS having notice of a potential claim for years prior, beginning with the slip 

behind the Target store in September of 2001, JAS did not provide notice of the same to Zurich 

until February 18, 2008. JAS at 007643. On that date, Keith H. Steere of Insurance Services, 

Inc. submitted a "General Liability Notice of Occurrence/Claim" form to Zurich. JAS at 007644. 

The description of occurrence included therein states: "property damage due to settlement." Id. 

Notably, the form indicates that the claim had not been previously reported. Id. 

After receiving the February 18, 2008 correspondence, Zurich promptly responded with 

correspondence dated March 11, 2008. The March 11, 2008 correspondence advised JAS that 

the claim was not covered for several reasons. JAS at 07645-007647. The same correspondence 

invited JAS to provide additional information that could affect Zurich's coverage position and 

advised that Zurich "will remain open to reviewing and discussing any additional information." 

JAS at 007647. Despite this invitation, no additional information was sent to Zurich until 

February 18,2014, nearly six (6) years later, when JAS's counsel provided "a thumb drive, with 

index, which contains numerous documents including, but not limited to, pleadings, [ ... ] 

deposition transcripts, videos and expert information regarding the above-captioned matter." 

JAS at 007648; JAS at 007526-007527. 

21Insurance Services, Inc. was subsequently renamed Schaffer Insurance. JAS at 007490. However, for 
the sake of clarity, Zurich will refer to Insurance Services, Inc.lSchaffer Insurance as "Insurance 
Services" throughout this response brief. 
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During the Rule 30(b) deposition of JAS, the testifying corporate representative made the 

following crucial admissions with respect to the lack of notice provided to Zurich prior to 

February 18,2008: 

• 	 JAS is unable to identify any person or person who provided notice 
of a claim to Zurich prior to February 18, 2008. 

• 	 JAS is not aware of any documentation from JAS or Keith Steere 
to Zurich with respect to notice of a claim prior to February 18, 
2008. 

• 	 JAS is not aware of any notice provided to Zurich of any claim 
with regard to the Merritt Creek property before February 18, 
2008. 

JAS at 007524-007527. Accordingly, the undisputed material facts demonstrate that Zurich did 

not receive notice ofa claim until receipt of the February 18,2008 correspondence. 

Thus, Zurich did not receive notice of a claim under the policy for more than seven (7) 

years after JAS first became aware of an occurrence. JAS had notice of the failure of the Target 

pad the day after the pad collapsed on September 21, 2001. However, JAS's notice of an 

occurrence which could result in damages under the Zurich Policy did not stop there. Rather, 

documents reveal that JAS had intimate knowledge of the ongoing problems at the Merritt Creek 

property. 

For instance, on May 14, 2003, Phil Sullivan, construction manager for THD, sent 

correspondence to Jim Street and Pat Breeding of JAS. JAS at 007649. This correspondence 

references a site meeting of May 6, 2003 and notes that "[m]onitoring since November of 2002 

has determined we are continuing to have settlement in the building foundation and portions of 

the concrete slab." [d. The correspondence states that S&ME had recommended "to use ram 

jack pilings under the foundation and grout injection under the slab to stabilize settlements." 

Additional structural and cosmetic repairs were noted to be needed after the pilings and slab 
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grouting was completed. The same correspondence also notes: "Repairs must be made now due 

to permanent financing, that is currently being established requiring inspections from lenders, 

and to regain tenant satisfaction." Id 

Thereafter, on June 2, 2003, in correspondence to Bizzack from Jim Street, JAS 

acknowledged that the settlement damage at Shops A "has been attributed to filling not in 

accordance with specifications." JAS at 007650. The correspondence also notes an issue with 

respect to fill compaction at Home Depot. The correspondence goes on to state: "[!]t is hard for 

me to argue for you on the settlement when specifications and the Soil Report require 8" lifts and 

it was put in with 2' lifts." Id. Bizzack served as a subcontractor for JAS and was responsible 

for installation of engineered fill. JAS at 007513-007514. Therefore, as of this date, JAS was 

aware that settlement issues involving Shops A and Home Depot had been attributed to fill not 

being placed in accordance with specifications by one of JAS's subcontractors. JAS at 007515. 

On March 23, 2004, Brent Roswall of THD authored correspondence to JAS. JAS at 

007651-007653. The correspondence notes the following issues at the MCF property: 

• 	 Efis facia bowing and not aligned with brick columns as it was 
when the building was originally constructed 

• 	 Separation between the demising walls and the storefront continues 
to widen and the crack between the curb and the dumpster pad at 
the rear of the building has expanded 

• 	 Floor elevations in certain areas of Shops A had fallen seven 
inches (7") from front to back 

• 	 Crack monitors were installed on the AC. Moore building and 
Petmart building 

• 	 The crack monitor on the A.C. Moore building confirmed that a 
crack was expanding and new cracks were observed at the rear of 
the A.C. Moore building 
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• 	 Employees of Wells Fargo heard a loud pop and a crack 
immediately appeared in the floor tiles located at the front of the 
Wells Fargo store 

• The slip located on Tract 7 continues to grow 

This correspondence goes on to attribute the problems at the property to the improper placement 

offill. JAS does not dispute receiving this correspondence. JAS at 007515-007516. 

Further correspondence from THD's attorney to JAS dated January 5, 2005 demonstrates 

the ongoing knowledge that JAS had of a potential claim. JAS at 007654-007655. This 

correspondence again references ongoing problems at the property and requests that JAS "agree 

to assume liability for this matter and further agree to fund the cost of remediation on foundation 

failure and repair of the buildings and other improvements." The correspondence also 

specifically states: "Because of the existing situation, I am requesting that you contact your 

insurer regarding this matter immediately." JAS at 007654. 

On February 20, 2007, correspondence from Bizzack to JAS states: 

I received your letter of February 6, 2007 forwarding a letter from Damron Law 
Offices regarding the Merrit Creek Farm Development. The letter places J.A. 
Street (Street) on notice that Thundering Herd Development (THD) will assert a 
claim against Street for repairs to the slope failure located immediately south of 
the Office Depot bUilding. This slope failure has been previously referred to as a 
"slough." This letter is a follow-up to our telephone conversation last week about 
this area. 

Bizzack then goes on to deny responsibility for damages at the property. JAS at 007656-007658. 

JAS was brought into the Target litigation in federal court as a defendant in 2005. JAS at 

007537. However, as the correspondence referenced above makes clear, prior to being named as 

a defendant, JAS understood that although it had not been named as a defendant THD was still 

making a claim against JAS with respect to the Merritt Creek property. JAS at 007524 "The 

duty to give notice arises when, under the circumstances, the insured has reason to know of the 

71 



possibility of an impending claim, regardless of whether the insured believes that he or she is 

liable or that the claim is valid." Trinity Universal Insurance Co. v. Turner Funeral Home, Inc., 

2003 U.S. Dist. LEXIS 27205, *4-*5 (E.D. Tenn. 2003) .. Thus, regardless of whether JAS had 

been named as a defendant in litigation, JAS had a duty to provide notice to Zurich as JAS 

clearly had reason to know of the possibility of an impending claim prior to being named as a 

defendant in the Target litigation. 

Moreover, whether JAS initially believed that THD's claimed damages would reach the 

level of the Zurich Policy (which was excess) did not obviate its obligation to provide notice to 

Zurich. Under Tennessee law, an insured's subjective belief as to the amount of damages is not 

sufficient to relieve the insured from its duty to timely report. In Nationwide Mut. Ins. Co. v. 

Shannon, the insured was involved in a motor vehicle accident in April, 1983.701 S.W.2d 615, 

615 (Tenn. App. 1985). The insured did not report the accident to her insurer until nearly a year 

later in March, 1984. The insured claimed that she did not believe any injuries arose from the 

accident due to the small amount of damage to the vehicles and statements made by the 

occupants of the other vehicle. Additionally, the insured claimed that she unsuccessfully 

attempted to reach her insurer several times to report the claim. Id. at 615-616. The trial court 

found in favor of in the insured because "it was an insignificant accident and [the insured] was 

correct in not reporting it." Id. at 616. 

The insurer appealed and the Court of Appeals of Tennessee reversed. In so holding, the 

court reasoned: 

Clearly, notice is necessary when there has been such an occurrence as would lead 
a reasonable and prudent man to believe that it might give rise to a claim for 
damages. In this connection the test is not a subjective one measured merely by 
the good faith of the insured, but is an objective one, and hence the mere fact that 
insured believes that an injury resulting from an accident is slight, or that he does 
not believe that any valid claim will arise out of an accident, is not itself an 
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excuse for failure to give notice of the accident to the insurer. 

fd at 620 (quoting Munal Clinic v. Applegate, 273 S.W.2d 712 (Tenn. App. 1954))(emphasis 

added). The court went on to quote from a New Hampshire case with approval: 

[A]ssume for present purposes that the plaintiffs reasonably believed that neither 
claim nor suit would arise out of the accident. 

The trouble with the contention of the plaintiffs, as thus given the fullest possible 
effect, is that they assumed to become the judges of the prospect for claim and 
suit, whereas one of the purposes of the notice of the accident is to afford 
opportunity to the insurer, the responsible party in case the policy is to continue in 
effect, to decide that very question and to act in accordance with its own 
judgment. 

fd. (quoting Malloy v. Head, 4 A.2d 875, 90 N.H. 58 (1939)). 

The Court of Appeals of Tennessee reached a similar result in Everest Nat '/ Ins. Co. v. 

Restaurant Management Group, LLC, 2011 WL 1621897 (Tenn. App. 2011). In that case, a 

customer fell in the insured's parking lot. The insured was notified of the accident on the same 

day. The insured communicated with the customer on several occasions regarding the incident. 

The accident happened near the drive-thru window on the property. None of the insured's 

employees witnessed the accident. About three (3) months after the accident, the insured 

received a letter of representation from an attorney retained by the customer involved in the 

accident. Jd. at '" 1. The insured notified its insurer of the accident about one (1) month after 

receiving the letter of representation. Id. at *2. 

The insured's policy had a per claim deductible of $5,000.00. Id In the insured's past 

experience, some of the reports of accidents that it received turned out to be inaccurate, and, 

ultimately no payment was made on such claims. In light of the same, the insured made the 

determination that it should "mitigate its expenses by doing the initial legwork to determine 

which reported incidents involved actual claims." Id (brackets and ellipses omitted). 
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The insured argued that it had no duty to notify the insurer until receiving the letter from 

counsel because "(1) its doubt that anyone could have fallen and been injured without someone 

seeing the accident, and (2) the failure of [the customer] involved in the accident to respond to 

(the insured's] request for details." Id. at *3. The court rejected both of these arguments. The 

court noted that the policy required notice of an "occurrence" which "may" result in a claim. Id. 

On this issue, the court elaborated: 

The case law [ ... ] makes it abundantly clear that the insured cannot wait until it is 
convinced of the merits of a potential claim to provide notice; all that is required 
is knowledge of "facts which would suggest ... that the event for which coverage 
is sought might reasonably be expected to produce a claim against the insurer. 

Id. "[The insured's] assertion that it had to investigate the claims falls short of a reasonable 

excuse. The very purpose of the notice requirement is to give the insurance companies 

opportunities to investigate." Id. at *5 (quoting Gibson Guitar Corp. v. Travelers Indemnity 

Co., 947 F.Supp. 329, 331 (M.D. Tenn. 1996)). 

In Vanderbilt, the United States Court of Appeals for the Sixth Circuit, applying 

Tennessee law, rejected the insured's argumcnt that an excess insurer was only entitled to notice 

if the insured was aware that a claim was likely to exceed the limits of the primary liability 

insurer's coverage. United States Fire Ins. Co. v. Vanderbilt University, 267 F.3d 465 (6th Cir. 

2001)("An insured cannot rely solely on its subjective beliefs as to whether it expected a claim to 

arise out of an accident. That would divest the insurer of the opportunity to make that 

determination for itself."). 22 

HTo hold otherwise would mean that 

[a]n insured who failed to provide otherwise timely notice could conveniently claim that 
its evaluation showed less than a 50% chance of being found liable, or even where 
liability was admitted, that there was less than a 50% chance that damages would exceed 
the excess coverage incept amount. An excess insurer would, in effect, be called on 
simply to write the check. 
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In the case sub judice, the Zurich Policy unquestionably requires notice of an 

"occurrence" which "may" result in damages covered by the Zurich Policy to be provided "as 

soon as practicable[.]" JAS at 007255-007256. Additionally, notice is required if a "claim or 

suit" is "reasonably likely" to involve the Zurich Policy. JAS at 007256. In this case, JAS was 

certainly aware of an occurrence that would have led a reasonable and prudent person to believe 

that Zurich's Policy "may" be involved. Despite being aware of these ongoing problems at the 

Merritt Creek property for several years, the undisputed material facts demonstrate that Zurich 

was not provided notice of a potential claim until receipt of the February 11, 2008 

correspondence. Thus, the undisputed material facts demonstrate that JAS failed to provide 

timely notice ofa claim to Zurich. 

B. 	 Any alleged notice of a claim provided to Insurance Services does not 
constitute notice to Zurich. 

The plain terms of the Zurich Policy do not pennit notice of a claim or occurrence to be 

provided solely to an insured's producer. The Zurich Policy contains an endorsement which 

provides: "Any Notice of Occurrence as required in Section VI. CONDITIONS, Condition 10 of 

the policy should be reported to: Account Service Center, Attention: Claims Department, Zurich 

U.S., 1400 American Lane, Schaumburg, Illinois, 60196-1056." JAS at 007271. Accordingly, 

the Zurich Policy mandates that notice of any potential claim or occurrence must be provided to 

Zurich directly at the above-stated address. As a result, any alleged notice of a claim to 

Insurance Services did not constitute notice to Zurich by the terms of the Zurich Policy. 

Moreover, under Tennessee law an insurance producer is only deemed to be an agent of 

the insurer in limited circumstances: 

Kerr v. Illinois Central Railroad Co., 28311l.App.3d 574, 581, 670 N.E.2d 759, 765 (Ill. App. 1996). 
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An insurance producer who solicits or negotiates an application for insurance 
shaH be regarded, in any controversy arising from the application for insurance or 
any policy issued in connection with the application between the insured or 
insured's beneficiary and the insurer, as the agent of the insurer and not the 
insured or insured's beneficiary. This subsection (b) shall not affect the apparent 
authority of an agent. 

Tenn. Code § 56-6-115(b) (emphasis added). 

Thus, by the plain language of the statute, a producer is only deemed to be an agent of an 

insurer (1) in any controversy arising from the application for insurance and (2) in any 

controversy arising from any policy issued in connection with the application. This is not a 

controversy arising out of the application for insurance. Additionally, this is not a controversy 

"arising from any policy issued in connection with [an] application." The statute does not deem 

a producer to be an agent of an insured for purposes of notice. The statute does not state that 

notice to a producer is deemed to be notice to an insurer. 

Moreover, Tenn. Code § 56-6-115(b) is further limitcd by the application of subsection 

(a), which providcs: 

An insurance producer shall not act as an agent of an insurer unless the insurance 
producer becomes an appointed agent of that insurer. An insurance producer who 
is not acting as an agent of an insurer is not required to become appointed. 

Tenn. Code § 56-6-115(a). 

In this case, Insurance Services was not an appointed agent of Zurich for purposes of 

issuing the policy at issue, Policy AUC 9303030 00. Insurance Services procured the policy at 

issue, Policy AUC 9303030 00, by utilizing a wholesaler. A & B Insurance Solutions, LLC, 2002 

Richard Jones Rd. Ste. C301, Nashville, TN 37215-2866. A & B Insurance Solutions, LLC was 

an appointed agent of Zurich at the time Policy AUC 9303030 00 was issued. In fact, Insurance 

Services had no direct contact with Zurich in the procurement of the policy at issue, Policy AUe 

9303030 00. The Zurich Policy notes that the producer· who obtained the policy was A & B 
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Insurance Solutions, LLC - not Insurance Services. JAS 007242. Thus, § 56-6-115(b) does not 

deem Insurance Services to be an agent of Zurich for purposes of Policy AUC 9303030 00. 

However, even assuming, arguendo, that Insurance Services was Zurich's agent, the 

undisputed materials facts demonstrate that JAS nonetheless failed to provide timely notice of a 

claim. JAS's corporate representative testified that, generally, Insurance Services was kept 

infonned of the happenings with respect to the MCF property and problems which developed in 

addition to other unrelated projects of JAS. JAS at 007493, 007496. Yet, JAS admitted that JAS 

is not aware of any written communication from JAS to Insurance Services asking Insurance 

Services to make a claim under the Zurich policy (aside from the untimely February 18, 2008 

correspondence discussed above). JAS at 007523. The Zurich policy specifically requires notice 

of a claim to be provided in writing: "If a claim or suit against any Insured is reasonably likely 

to involve this policy you must notify us in writing as soon as practicable." JAS at 007256. 

Thus, simply mentioning to Insurance Services verbally that problems were occurring at the 

property does not comply with the notice requirement of the Zurich Policy. 

The only written communications from JAS to Insurance Services are correspondence 

dated December 21,2005 and January 4,2006. The December 21,2005 correspondence is from 

Jim Street to CTL Engineering and Keith Steere of Insurance Services is identified as a "cc:" 

recipient of the correspondence. JAS at 007662-007663. The January 4,2006 correspondence is 

from Jim Street to THD's counsel and Keith Steere of Insurance Services is again only identified 

as a "cc:" recipient JAAS at 007664. Neither correspondence requests that Insurance Services 

make a claim under the Zurich Policy. "Mere knowledge by an insurance agent of some injury 

to a policyholder is not the kind of notice of a claim under the policy which requires the 

company to initiate an investigation[.]" SyI. Pt. 3, in part, Sloan v. Employers Casualty Ins. Co., 
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214 Kan. 443, 521 P.2d 249 (1974). Thus this correspondence was not sufficient to put 

Insurance Services/Zurich on notice of a claim, even if Insurance Services could be considered 

Zurich's agent for notice purposes. 

Even assuming that the December 21, 2005 and January 4, 2006 correspondence was 

sufficient to put Zurich on notice of a claim, such notice was nonetheless untimely. As explained 

above, from September 2001 forward JAS had knowledge of a potential claim with respect to the 

Merritt Creek property. Notice sent more than four (4) years after JAS first became aware of the 

first issues with the MCF property at the Target location is clearly not timely notice. As such, 

even if including Keith Steere of Insurance Services as a "cc" recipient of correspondence in 

2005 and 2006 constitutes notice to Zurich, the same was nonetheless untimely. 

C. Zurich has been prejudiced by JAS's failure to provide timely notice. 

Although acknowledging Tennessee law in denying Zurich's motion for summary 

judgment, the Circuit Court specifically relied upon West Virginia law in finding a question of 

fact as to the issue of whether Zurich was prejudiced. However, Tennessee law specifically 

recognizes a presumption that an insurer is prejudiced by an insured's untimely notice of a claim. 

In Alcazar, the insured asserted a claim under an uninsured motorist policy. Alcazar v. Hayes, 

982 S.W.2d 845, 847 (Tenn. 1999). Under the policy, the insured was required to provide notice 

to the insurer "[a]s soon as possible after an accident[.]" Id However, notice was not provided 

until approximately one (l) year after the accident. Id. The insured claimed to have "mistakenly 

assumed that the policy did not apply since [the insured] was not the driver of the automobile 

involved in the accident." Jd at 847-848. The court examined the public policy at stake: 

We recognize that the notice requirement of an insurance policy providing 
uninsured motorist coverage based on hit-and-run incidents, while founded in 
contract, also are deeply rooted in public policy considerations. Not only is the 
insurer entitled to notice in order that it may make prompt investigation and 
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prepare for the defense of the claim, it is entitled to protect its interests in an area 
susceptible to the presentation of spurious claims. Also, it is in the public interest 
that litigation be minimized and, to this end, it is essential that the insurance 
company be in a position to settle claims on a knowledgeable basis. 

[...J 

The purpose of a policy provision requiring the insured to give the company 
prompt notice of an accident or claim is to give the insurer an opportunity to make 
a timely and adequate investigation of all the circumstances. An adequate 
investigation often cannot be made where notice is long delayed, because of the 
possible removal or lapse of memory on the part of witnesses, the loss of 
opportunity for examination of the physical surroundings and making 
photographs thereof for use at the trial, and the possible operation of fraud, 
collusion, or cupidity. Such a requirement tends to protect the insurer against 
fraudulent claims, and also against invalid claims made in good faith. If the 
insurer is given the opportunity for a timely investigation, reasonable 
compromises and settlements may be made, thereby avoiding prolonged and 
unnecessary litigation. 

Id at 848. "Conversely, the public is harmed by untimely claims due to increased premiums and 

inadequate insurance administration." Id "A prompt notice requirement has also been justified 

because it enables the insurer to preserve an adequate reserve fund." Id. at 848, n. 3. 

"Furthermore, in certain circumstances in which an insured's conduct is harming the 

environment, prompt notice benefits the public by enabling the insurer to prevent the insured's 

continued conduct." Id. 

The court ultimately held that "once it is determined that the insured has failed to provide 

timely notice in accordance with the insurance policy, it is presumed that the insurer has been 

prejudiced by the breach." Id. at 856. The insured is then allowed to attempt to "rebut this 

presumption by proffering competent evidence that the insurer was not prejudiced by the 

insured's delay." Id The court also noted that "summary judgment may [ ... ] be appropriate in 

some circumstances" in determining whether prejudice is present. The court went on to quote 
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the following "non-exclusive guidelines for determining whether the insurer has been 

prejudiced": 

[T]he availability of witnesses to the accident; the ability to discover other 
information regarding the conditions of the locale where the accident occurred; 
any physical changes in the location of the accident during the period ofdelay; the 
existence of official reports concerning the occurrence; the preparation and 
preservation of demonstrative and illustrative evidence, such as the vehicles 
involved in the occurrence, or photographs and diagrams of the scene; the ability 
of experts to reconstruct the scene and occurrence; and so on. 

Id. The court recognized that "attempting to prove what information the insurer would have 

been able to discover had notice been promptly provided would be difficult for either party." Id 

However, the court was "less sympathetic to the insured in this instance, since the insured bears 

sole responsibility for breaching a term of the contract that was intended to preserve fairness to 

the insurer." Id 

In Hutchison, the Tennessee Supreme Court extended its holding in Alcazar to general 

liability policies. American Justice Ins. ReCiprocal v. Hutchison, 15 S.W.3d 811 (Tenn. 2000). 

"[F]or purposes of deciding whether prejudice to the insurer should be required before a policy is 

forfeited based on breach of a notice provision, there is no significant difference between an 

uninsured motorist policy and a general liability policy." Id at 817. The court ultimately held 

that 

when an insured has failed to provide timely notice of a claim against it in 
accordance with a liability insurance policy, it is presumed that the insurer has 
been prejudiced by the breach. The insured may rebut this presumption by 
proffering competent evidence establishing that the insurer was not prejudiced by 
the insured's delay. 

Id. at 818. 

Accordingly, pursuant to Tennessee law, Zurich is presumed to have been prejudiced by 

JAS's failure to provide timely notice of a claim. Therefore, JAS bears the burden of rebutting 
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this preswnption by proffering competent evidence establishing that Zurich was not prejudiced 

by the delay in this case. However, JAS wholly failed to rebut the presumption recognized by 

Tennessee law that Zurich was prejudiced by JAS's failure to provide timely notice. 

Even though it is not Zurich's burden to prove the same, the undisputed facts in this case 

clearly demonstrate that Zurich has been prejudice by the delay. Undoubtedly, by the time 

Zurich was notified of this claim, the property conditions at MCF had changed immensely. In 

this case, where Zurich has asserted that a Subsidence Exclusion has caused all the damages at 

the property, Zurich has therefore lost the opportunity to conduct its own tests andlor inspections 

to prove that the property damage was solely caused by subsidence. Therefore, Zurich is now 

forced to rely upon the testimony and discovery materials of the parties from the underlying case 

to demonstrate the same. 

Moreover, Zurich has been prejudiced by the delay in reporting the claim by the 

enormous increase in claimed damages. THD's corporate representative testified that "this claim 

was a $2,000,000 claim up to a certain point." JAS 007418. However, THD's claimed damages 

increased greatly due to refinancing costs and the receipt of an increased damage estimate: 

[T]he claim went up based on financing, was one reason the claim went up. 
Another claim went up is when we finally were to the point to get the Nick 
SelflBurWil estimate of what actually had to be done, and that's when it went up 
$8,000,000 just on that. 

It was $12,000,000, and it's reduced to $8,000,000 or. $9,000,000. I don't know 
the exact numbers. So at that point, it went up. 

JAS at 007421. These undisputed material facts demonstrate that Zurich has been prejudiced by 

an increase of damages in the underlying case. As a result of JAS's failure to provide timely 

notice, Zurich lost any opportunity to attempt to settle THD's claim prior to the increase in 

damages. 
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In the same vein, lAS was warned that THD's damages were mounting as time passed. 

The May 14, 2003 correspondence from THD to JAS states: "Repairs must be made now due to 

permanent financing, that is currently being established requiring inspections from lenders, and 

to regain tenant satisfaction." JAS at 007649. Along the same lines, the March 23, 2004 

correspondence from THD to JAS states: 

During our site visit on March 1, we also viewed the slip located on Tract 7 
adjacent to Interstate 64. Because the slip continues to grow and Bizzack, Inc. 
has not committed to fix the slip, you agreed that J.A. Street would undertake this 
work to repair the slope. We are concerned that further delay may allow the slip 
to expand and cause damage to the utilities and/or the roadway on Tract 7. 

JAS at 007653. However, the slip on Tract 7 was never repaired. JAS at 007516. Therefore, 

Zurich lost any opportunity to settle a claim for Tract 7 or pay for a repair to Tract 7 before the 

damages with respect to the slip increased after March 23, 2004. 

Therefore, even though prejudice to Zurich is presumed due to the late notice provided by 

JAS, the undisputed material facts nonetheless patently demonstrate that Zurich has been 

prejudiced by JAS's failure to provide timely notice of a claim. As such, the Circuit Court 

committed error in denying Zurich's motion for summary judgment. 

IV. 	 The Circuit Court committed error in denying Zurich's motion for summarY 
judgment as the "performing operations" exclusion within the Zurich Policy and/or 
the Underlying Bitco Policy excludes coverage for the vast majority of claimed 
damages. 

As explained above, the Zurich Policy contains two (2) types of coverage: "Coverage A" 

and "Coverage B." To the extent "Coverage A" is applicable, the terms and conditions of the 

Underlying Bitco Policy are made a part of the Zurich Policy. As set forth in more detail below, 

both policies contain "performing operations" exclusions which operate to preclude coverage. 

The Underlying Bitco Policy contains the following "performing operations" exclusion: 

2. 	 Exclusions 
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This insurance does not apply to: 

[...J 

j. 	 Damage to Property 


"Property damage" to: 


[...J 

(5) 	 That particular part of real property on which you or any 
contractors or subcontractors working directly or indirectly on your 
behalf are performing operations 

JAS at 000065. 

The Zurich policy contains the following "Performing Operationsu exclusion, which is 

practically identical to the "Perfonning Operations" exclusion in the Underlying Bitco Policy: 

C. Under Coverage B this policy does not apply to: 


[...J 


PROPERTY DAMAGE 


9. 	 Property damage to: 

[...J 

e. 	 That particular part of real property on which you or any 
contractors or subcontractors working directly or indirectly on your 
behalf arc performing operations, if the property damage arises 
out of those operations; 

JAS at 007250. The "performing operations" exclusion contained in the Zurich Policy is 

substantively identical to that contained in the Underlying Bitco Policy. Thus, "performing 

operations" exclusion for the Zurich Policy and the Underlying Bitco Policy are discussed in 

tandem below. 

In this case, JAS contracted to serve as a general contractor for THD with respect to the 

Merritt Creek property and was tasked with preparing the entire Merritt Creek property site for 
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construction. JAS at 007504. JAS's scope of work was extremely broad; JAS was "in charge of 

all aspects of the developments of the project." JAS at 007374. lAS "was totally responsible for 

the construction of Merritt Creek Farm Development, as far as the physical construction of 

Merritt Creek Farm Development." Id With respect to construction of buildings at the site, JAS 

served as general contractor for all of the buildings except Target and Home Depot. JAS at 

007504. 

As explained in more detail above, on September 21,2001, a slope failure occurred at the 

Target building pad. Thereafter, JAS performed repair work to attempt to fix the building pad. 

JAS prepared the building pad for Shops A between June 2001 and fall 200l. JAS then started 

the vertical construction the following spring and vertical construction was completed in the fall 

of 2002. When issues developed with the Shops A building, JAS installed foundation piers and 

grouting under floor slabs in the fall of 2003. JAS continued performing operations on the 

property until sometime in 2005. Thus, it is clear that during the entirety of the policy period 

covered by the Zurich Policy and the Underlying Bitco Policy, JAS or subcontractors working 

directly or indirectly on JAS's behalfwere performing operations at the MCF Property. 

In Vinsant Electrical Contractors v. Aetna Casualty & Surety Co., the insured was 

installing circuit breakers in a switchboard located in a shopping mall. 530 S.W.2d 76 (Tenn. 

1975). While doing so, one of the insured's workers dropped a socket wrench in such a manner 

to cause the entire switchboard to "burn and blow up." Id at 77. The insurance policy at issue 

contained an endorsement which excluded coverage for dan1ages sustained on or in connection 

with; "That particular part of any property [ ...J[u]pon which operations are being perfonned by 

or on behalf of the insured at the time of the property damage arising out of such operation." Id 

The issue addressed by the court was the meaning of the phrase "that particular part of any 
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property [ ... ] upon which operations are being performed." Id. The court found that the 

switchboard, in its entirety, or as a unit, was ''that particular part" of the property "upon which 

operations [were] being performed." Id. at 78. The court astutely recognized: 

We cannot so construe this provision as to limit the exclusion to the precise and 
isolated spot upon which work was being done. Such a construction would lead 
to illogical and absurd results and would completely nullify the intent of the 
endorsement. An exclusion so limited could well result in being, in practical 
effect, no exclusion at all. Such would abort the whole purpose of the exclusion. 

Id. at 78. Thus, under Tennessee law, the "performing operations" exclusions applies to the 

insured's entire operations and not the precise and isolated spot work is being perfomling at a 

particular moment in time. 

Tennessee law is not unique in this regard. See Canal Indem. Co. v. Adair Homes, Inc., 

737 F. Supp. 2d 1294 (W.O. Wash. 2010) ("Washington courts have interpreted the language of 

an ongoing operations exclusion to apply to the insureds' entire operations."); William Crawford, 

Inc. v. Travelers Ins. Co., 838 F. Supp. 157 (S.D.N.Y. 1993) (exclusion applied to entire 

apartment not simply the immediate area surrounding a fan which caught fire or the room in 

which the insured was working); Jet Line Servs. Inc. v. American Employers Inc. Co., 404 Mass. 

706, 537 N.E.2d 107 (1989) (exclusion applied to entire tank which the insured had been 

retained to clean, not merely to the bottom of the tank which it was cleaning at the moment of an 

explosion); Goldsberry Operating Co. v. Cassidy, Inc., 367 So.2d 133 (La. Ct. App. 1979) 

(coverage excluded for explosion damage to oil and gas well at depth of 6,900 feet even though 

area of well insured was working was at 8,000 feet). 

Contrarily, when the operations of an insured cause damage to a third-party, such damage 

could be covered. In Standard Construction Co. Inc. v. Maryland Cas. Co., a subcontractor for a 

paving company believed that he had permission to dump construction debris on the property of 
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a third-party. 359 F.3d 846. 847-848 (6th Cir. 2004). However, the subcontractor was mistaken. 

The insurer of the contractor for whom the subcontractor was working denied coverage. Id at 

848. The policy at issue excluded coverage for "property damage" to "[t]hat particular part of 

real property on which you or any contractors or subcontractors working directly or indirectly on 

your behalf are perfonning operations, if the 'property damage' arises out of those operations." 

ld at 852. The district court had ruled that the "performing operations" exclusion was not 

applicable since it was "not intended to apply to claims by third parties, but only to claims by the 

entity with which the insured construction contractor had expressly contracted." Id. The Sixth 

Circuit agreed finding that the exclusion did not apply where the "has been physical injury to 

tangible property that is not the insured's work." Id at 853. 

In this case, the only damages which would arguably not be excluded from coverage 

under the "performing operations" exclusion are the expenses which THD incurred in purchasing 

property from a third-party after said property was damaged by earth movement occurring at the 

Merritt Creek development, damages to the Target building, and any damages to Home Depot. 

JAS at 007417,007504. 

Thus, for all the reasons set forth above, Zurich respectfully asserts that the Circuit Court 

committed error in denying Zurich's motion for summary judgment on the basis of the 

"performing operations" exclusion under both "Coverage A" and "Coverage B" of the Zurich 

Policy. 

V. 	 The Circuit Court committed error in denying Zurich's motion for summary 
judgment as faulty workmanship which damages an insured's own work is not 
"property damage." 

Under Tennessee law, faulty workmanship does not constitute "property damage." In 

Travelers Indemnity Co. of America v. Moore & Assoc., Inc., a subcontractor of an insured 
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installed windows improperly in the construction ofa hotel. 216 S.W.3d 302 (Tenn. 2007). The 

windows leaked causing water and moisture penetration. The insured sought coverage for the 

damages under a commercial general liability policy. The Supreme Court of Tennessee 

examined, inter alia, whether the damages suffered constituted "property damage" as defined in 

the policy. Property damage was defined in the same manner that "property damage" is defined 

within the Zurich Policy and the Underlying Bitco Policy: "Physical injury to tangible property, 

including all resulting loss of use of that property." Id. at 306. The court went on to note that "a 

claim limited to faulty workmanship or materials is one in which the sole damages are for 

replacement of a defective component or correction of faulty installation." Id at 310. Based on 

the specific facts of Moore, the court found that "property damage" had occurred because "the 

alleged defective installation [of the windows] resulted in water penetration causing further 

damage[.]" Id. 

However, Cincinnati Ins. Co. v. Grand Pointe, LLC illustrates the application of the 

"faulty workmanship" analysis where coverage is sought for damages to the insured's own work. 

2006 WL 1806014 (E.n. Tenn. 2006). In Grand Pointe, the insured developed and/or 

constructed a condominium bUilding. Id. at *2. It was alleged that in addition to the work itself 

being defective, "other consequential damage [was] caused by the entry of moisture into the 

condominium building structure." Id at *3. However, the court rejected this argument because 

"[t]he damages alleged [were] damages to the condominium building, which is what [the 

insureds] were contracted to design and build." Id. at *8. Therefore, the court rejected the 

insureds' argument related to such alleged consequential damages because the insured's work 

included the entirety of the apartment building. As a result, no coverage was afforded by the 

policy. Id. 
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Grand Pointe was initially decided prior to the Tennessee Supreme Court of Appeal's 

decision in Moore, supra. However, in ruling upon a motion for reconsideration, the court in 

Grand Pointe subsequently found that the holding in Moore did not change the finding of no 

coverage. Cincinnati Ins. Co. v. Grande Pointe, LLC, 2007 WL 1585542 (B.D. Tenn. 2007). As 

the court explained: 

The Court has reviewed the Tennessee Supreme Court's opinion in Travelers. As 
the Court anticipated this opinion has no effect on the instant case (Court File No. 
116 at n. 1). In Travelers, the Tennessee Supreme Court simply affirmed and 
clarified existing Tennessee law concerning the definition of "property damage" 
in a CGL insurance policy by holding "claims alleging only damages for 
replacement of a defective component or correction of faulty installation do not 
allege 'property damage.'" Travelers, 216 S.W.3d at 311. Therefore, Defendants 
have failed to show any change in the controlling law which would justify 
altering, amending, or vacating this Court's previous order. 

In Travelers the Tennessee Supreme Court found an insurance company had a 
duty to defend because, unlike the instant case, the underlying damage allegations 
were not limited to the faulty workmanship itself. Id. In that case, Hilcom, a hotel 
business, contracted with Moore & Associates ("Moore"), a general contractor, to 
build a hotel in Houston, Texas. Id. at 304. After completion of the hotel, Hilcom 
filed a demand for arbitration alleging construction and design defects. Id. Hilcom 
claimed Moore's subcontractors installed defective windows which allowed for 
the penetration of water which caused premature deterioration. Id. Hilcom also 
specifically alleged these defects caused damage to components other than the 
structure itself including interior wall coverings and fixtures. Id. Both the 
Tennessee Court of Appeals and the Tennessee Supreme Court found Hilcom's 
allegations fell within the definition of ''property damage" since they included 
damages to something other than Moore's faulty workmanship, i. e., damages to 
Hilcom's property, which was expressly omitted from the build-design contract. 
Travelers, 216 S.W.3d at 310; Travelers, 2005 WL 2293009, *12. 

!d. at *4. 

As demonstrated above, with the exception of the Target and Home Depot buildings, JAS 

was responsible for the development of all aspects of the Merritt Creek property. Therefore, 

with the exception of any damages to the Target building or the Home Depot building, damages 

to JAS's own work due to JAS's faulty workmanship do not meet the definition of "property 
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damage" and are, therefore, not afforded coverage under the Zurich Policy or the Underlying 

Bitco Policy. As such, the Circuit Court committed error in denying Zurich's motion for 

summary judgment. 

CONCLUSION 

Thus, for all the reasons set forth above, the Court should affirm the Circuit 

Court's order granting summary judgment in favor of Zurich as no coverage exists under the 

Zurich Policy or the Underlying Bitco Policy. Moreover, even if the Circuit Court erred in 

granting summary judgment to Zurich on such grounds, the Court should conclude that the 

Circuit Court erred in failing to grant summary judgment to Zurich on the additional grounds set 

forth above. 

Dated this 22nd day of June, 2017. 

Respondent, Zurich American Insurance 
Company of lllinois, By Counsel: 
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Tiffany R. Durst, WV State Bar No. 7441 
Nathaniel D. Griffith, WV State Bar No. 11362 

PULLIN, FOWLER, FLANAGAN, BROWN & POE, PLLC 
2414 Cranberry Square 
Morgantown, West Virginia 26508 
Telephone: (304) 225-2200 
Facsimile: (304) 225-2214 
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