
No. 17-0079 

IN TIlE SUPaEME COtJRT OF APPEALS OF WEST VIRGINIA 

loA. STREET & ASSOCIATES, INC., 

De!endantlThird-Party Plaintiff Below/Petitioner, 

v.. 

I~ o [1, §:~ 
..0 222011 J~ 

RORY L. PERRY n, CLEfii\-

BITCO GENERAL INSURANCE CORPORATION, SUPREI,lE COURT OF APPEALS 
OF WEST VIRGINIA 

PlaintiffBelow, Respondent, 

and 

LIBERTY MUTUAL AGENCY MARKETS (THE omo CASUALTY INSURANCE 
COMPANY); ZURICH AMERICAN INSURANCE COMPANY OF ILLINOIS; 
SCOTTSDALE INSURANCE COMPANY; THE PRINCETON EXCESS AND 

$.URPLUS LINES INSURANCE COMPANY; and, THE CINCINNATI 
INSURANCE COMPANY, 

Third-Party Defendants Below/Respondents. 

On Appeal from the CireU1t:t»urt ofCabell County. West Virginia 

The Honorable F.lane Hustead 


Civil Action No. 08-C-623 


BBIEF, . ON BEHALF OF RESPONDENT. , 

SCOTTSDALE INSURANCE COMPANY, 


INCLUDING CROSS-ASSIGNMENTS OF ERROR 


. . 

DebtaTedeschi Varner (WVState Bar #(501) 

Jeffrey D. Van Volkenburg (WVState 8ar#10227) 

McNeer, Highland, McMunn and Varner, L.C. 
Htnpire BUilding - 400 West Main Street 
F.b. Drawer 2040 
Clarksburg, WV 26,302.,.2040 
Telephone: (304) 626-1lUO 
Facsimile: (304) 623-3035 



TABLE OF CONTENTS 


I. 	 CROSS·ASSIGNMENTS OF ERROR ............................................................................... 1 


n. 	 STA'fEMENT'OF TIIE CASE_ ..........................................................................................1 


" A. . Additional Facts Regarding the Underlying Action ................................................1 


B. 	 lA. Street's Third-Party Complaint in the Declaratory Judgment Action ......... , ... .3 


J.A. Street's Knowledge ofClaims Arising from Work at the Merritt Creek 

Site ......................................................................................................................4 


D. 	 -"Motions on Continuous Trigger Doctrine ................................... , ............................ 5 


E. 	 Coverage Disputes .in Subsequent Summary Judgment Motions ............................5 


1.. Bitco .............................................................................................................5 


2. 	 Scottsdale ......................................................................................................6 


m. 	 SUMMARY OF ARGUMENT .....................................................................................! .....9 


A. 	 The Circuit Court Did Not Commit Error in Granting Summary Judgment 

in Favor of the Insurers and against I.A. Street as No Genuine Is$Ues of 

Material Fact Exist ...................................................................................................9 


B. 	 The Circuit Court Did Not Commit Error in Granting Summary Judginent 

to BITCO, Scottsdale and others by Holding that Exclusion M of the 

Business Risk Exclusions Applied .........................................................................10 


C.The Circuit Court Did Not Commit Error in Holding that THD's Claim 
Does Not Constitute Property Damage as Defined by the Applicable 
Insurance Policies .................................................................................................... 1 0 

D. 	 CtO$s-Assignments ofEuor................................................. · .........................~... _ •.• Il 


1. 	 The Circuit Court erred in fniding that the application of the 

Subsidence Exclusion IS aquestion offact for the jury .............................11 


2. 	 The Circuit Court erred in finding that the application ofthe Known 

Loss Exclusion and Loss-in-Progress Doctrines are a question of 

fact for the jury.................... , ........................... _ ............................................. 12 


a. 	 The Common Law Loss-in-ProgressDoctrine precludes 

~overage under the Scottsdale Insurance Policies ......................... 12 


i 



b. 	 The Known Injury or Damage Exclusion in the Scottsdale 

Policy of Insurance Provides a Separate Basis to Preclude 

Coverage under the Scottsdale Policy ............................................13 


3. 	 No Question of Fact Exists as to J.A. Street's Failure to Comply 

with the Scottsdale Insurance Policy Notice Provision .............................13 


V. 	 STATEMENT REGARDING ORAL ARGUMENT AND DECISION ,.·,.......................14 


VI. 	 ARGUMENT ............................................................ " ................................... · ........................14 


A. 	 Standard ofReview................................................................................................14 


B. 	 The Circuit Court Did Not Commit Error in Granting Summary Judgment 

in Favor of the Insurers and against J.A. Street as No Genuine Issues of 

Material Fact Exist ..................................................................................................15 


C. 	 The Circuit Court Did Not Commit Error in Holding that the Contractual 

Liability Exclusion Foreclosed Coverage for THO's Claims................................16 


D; 	 Assignment of Error D of the Petitioner's Brief is Directed at Zurich. 

Although Scottsdale Supports Zurich's Position, Scottsdale Offers No 

Argument on the Alleged Error .............................................................................27 


E. 	 The Circuit Court Did Not Commit Error in Granting Summary Judgment 

to BITeO, Scottsdale and others by Holding that Exclusion M of the 

Business Risk Exclusions Applied ........................................ - ............................... 27 


F. 	 .A$ignments of Error F artd G ate Dir~ed solely at Ohio Casualty.. 
ScottsdaleOffers No Argument 0-"90 the Alleged Error•...·..........;;........................._.31 

G. 	 See F, Abeve.........................................................._,..•. ".,..,.A...,~...., ............................ 31 


H. 	 The Cir-euit Court Did Not Commit IW"qr in HOlding that THO's Claim 
Does Not Constitute Property Damage as Defined by the Applicable 
lnsuran.ee Policies ...........................-_.._.·...~... ~,........~,.. ....JI.or!'•••"'-:...........}'".....,!.•;I<.... ~.!'••• !I .............................,~3-1 

vn. 	 CROSS..ASSIGNMENTS OF ERROR ......................................................... ; ................... 35 


A. 	 The Circuit Court erred inJinding that the application of the Subsidence 

Exclusion is a qllestibnoffact'fbr the jury .......................................... ; ................. 35 


B. 	 ~ Circuit Court erred in finding that the application of the Known 

Loss Exclusion and Loss-in-Progress Doctrines are aqueStion of~ tbrthe 


............. ~........ Jt .........
jUry' 	 •..._................_ 'P" ••••••••-...... _ ••••:..........-........................................41 


http:lnsuran.ee


1. 	 The Common Law Loss.:in--Progress Doctrine precludes ~ove'rage 


under the Scottsdale Insurance Policies ..................................................•..41 


2. 	 The Known Injury or Damage Exclusion in the Scottsdale Policy of 

Insurance Provides a Separate Basis to Preclude Coverage under the 

Scottsdale Policy .........................................................................................44 


C. 	 No Question of Fact Exists as to J.A. Street's Failure to Comply with the 

Scottsdale Insurance Policy Notice Provision ........................•............................. .47 


VTII. 	 CONCLUSION...........~.....................................................................................................52 


ill 



TABLE OF AUTHORITIES 


CASES PAGE 

Alcazar v. Hayes, 
982 S.W.2d 845 (l'enn. 1998)......................................................................................48, 50 


Allstate Ins. Co. v. Wilson, 

856 S.W.2d 706 (Tenn. 1992)......................................................................................26, 49 


American & Foreign Ins. Co., Inc. v. Sequatchie Concrete Servs., Inc., 

441 F.3d 341 (6th Cir.2006), reh'g en banc denied (Apr. 25,2006) ........................... 41-44 


AmericanFamily Mut Ins. Co. v. American Girl, In~., 
673 N.W.2d 65 (Wis. 2004)......................................................................................... 24-25 


American Justice Ins. Reciprocal v. Hutchison, 

15 S.W.3d 811 (Tenn. 2000) ........................................................................................ 16, 48 


Auto-Owners Ins. Co. v. Se. Car Wash Sys., 

184 F. Supp. 3d 625 (E.D. Tenn. 2016) ....................................................................... 32-33 


Builders Mut. Ins. Co. v. Pickens, 

2013 WL 3788225 (E.D. Tenn. July 18, 2013) ............ , .................... " ....~.................... 25-26 


Charles Hampton's A.,.j Signs, Inc. v. Am. States Ins. Co., 

225 S.W.3d 482 (Tenn. Ct. App. 2006) .............................................................................18 


Cherrington v. Erie Ins. Prop., 

231 W. Va. 470, 745 S.E.2d 508 (W. Va. 2013) ......................................................... 29, 31 


Cincinnati Insurance Co. v Grand Pointe, LLC, 
2006 WI.. 1806014 (1N. June 29, 2006) .............................................................................25 


Clark v. Spu1nicks~ LLC, 

368 S.W.3d 431 (Tenn. 2012) ...................................................................................... 45-46 


Blaylock and Brown Construction, Inc. v. AIUIns. Co., 

796 S.W.2d 146 (Tenn. Ct. App. 1990)..............................................._ ............Hb•• ON.......17 


Erie Property & Casuqlty In~. Co. v. Chaber, 
2017 WI.. 2415333 (Decided JWle 1,2017) ........................................................... 1 1,3'5-36 

Everest Nat. Ins. Co. v. Restaurant Management Group,. Lic, 

201 I WI.. 1621897 (Tenn. Ct. App. Apri12S, 2011) .................~..........~•.., ................. 'w....5() 


Ewing Constr. Co. v. timerisure Ins. Co., 

420 S.W.2d 30 (Tex. 2014) ......................................................... , ...................................... 26 


Fulton Bellows, LLC v. Federallilsurance Co., 

662 F. Supp. 2d 976 (E.D. Tenn. 2009) .................... -........................................................... 49 


iv 




Griffith Motors, Inc. v. Compass Ins. Co., 

676 S.W.2d 555 (feIin.Ct.App. 1983)................................................................................50 


Hoang v. Mon/erra Homes (powderhorn) LLC, 

129 P.3d 1028 (Colo. App. 2005), as modified on denial ofreh'g, (May 12,2005) 

and judgment rev'd on other grounds, 149 P.3d 798 (Colo. 2007), 

as modifie4, (Mar. 5, 2007) ................... ; ....................... ; ................................................... 39 


JACO Airfield Constr., Inc. v. Nat'l Trust Ins. Co., 
No. 05-2624 MaIP, 2007 WL 5114438 (W.D. Tenn. Jan. 29, 2007) .......................... 16, 46 


Messer Griesheim Indus., Inc. v. Cryotech a/Kingsport, Inc., 
131 S.W.3d 457 (Tenn. Ct. App. 2003) ..............................................................................34 


Murray v. State Farm Fire and Cas. Co., 
203 W~ Va. 477, 509 S.E.2d 1 (1998) .................................................................... 33,39-41 


Nationwide Mut. Ins. Co. v. Shannon, 

701 S.W.2d 615 (Tenn. App. 1985)...................................................................................51 


Nationwide Mut. Fire Ins. Co. v. Stanley, 

403 F.Supp.2d 638 (RD.Tenn. 2005) ..........................................................................16, 46 


New Hampshire Ins. C{}. v. Knoxville Cast Stone, Inc., 
433 F.Supp;2d 879 (E.D.Tenn.2004), affd sub nom. 
American & Foreign Ins. Co., Inc. v. Sequatchie Concrete Servs., Inc., 

441 F.3d 341 (6th Cir.2006), reh'g en banc denied (Apr. 25, 2006) ........................... 42-44 


Northfield Ins. Co. v. Isles 0/June Consulting Ltd., 

No. 99-CV-1186, 2001 WL 34076047 (M.D.Tenn. Sept.26, 2001) ............................... .41 


Payne v.Weston, 
195 W.Va. 502,466 S.E.2d 161 (1995) ...................................................................... ~......14 


Pennsylvania, etc. Ins. Co. v. Horner, 

198 Tenn. 445, 281 S.W.2d 44 (fenn.Sup.Ct. 195"5) .....-..... · ............................................ 49 


Pope v. Leuty & Heath, PLLe, 
87 S~W.3d 89 (Tenn.Ct.App. 2002) ...................................................................................48 


Pewderidge Unit Owners Ass 'n v. Highland Props., 
196 W. Va. 692, 474 S.E.2d 872 (1996) .......................................... " .....................................15 


~e.d v. Orme, 

221 W. Va. 337, 655 S.E.2d 83 (2007) ................................................... " ........................... 15 


Reliance Ins. Co. v. Athena Cablevision Corp., . 
5.60 S.W.2d 617 (fenn. 1977)....................................~••"..........,..."••. ~.........~.,.." .... ~..~............~... 49 


Rural Ed. Ass~ v. American Fire & Cas. Co.., 

. 207 F.2d 596 (6th Cir.1953) .................................................. , ............................................. 50 


Ski Chalet Village OwnerS Club, Inc. v. Empl'r Mut. Cas. Co., .. .... 

No. 3:16';CV-20..TAV-HBG, 102016 WL 6892759 (E.D.Tenn. Nov. 22, 2016)............36 


v 


http:fenn.Sup.Ct
http:F.Supp.2d


80hm v. United States Fidelity & Guaranty Co., 
352 F.2d 65 (6th Cir.1965) ~.., ............................................................... , ............................... 49 

Standard Fire Ins. Co. v. Chester~O'Donley &Assoc., Inc., 
972 S.W.2d 1 (Tenn. Ct. App. 1998) .....................................................JO,.11, 16-17,21,32 


State ofTenn. ex rei. McReynolds v. UnitedPhys. Ins. RiskRetention GtoUp, 
921 S.W.2d 176 (Tenn. 1996}.............................................................................................34 


Sugar Rock, Inc. v. Washburn, 
237 W.Va 347, 787 S.E.2d 618 (2016) ............................................................................. 15 


Tennessee Farmers Mutual Insurance Company v. Reed, 
419 S.W. 3d 262 (Tenn. Ct. App. 2013) .............................................................................33 


TrQlJi!/ers Indemnity Co. ofAmerica v.Moore & Assocs., Inc., 
216 S.W.3d 302 (Tenn. 2007) .................................................................... 17,21,30,39.52 

Trinity Universal Ins. Co. v. Turner Funeral Home, Inc..... 
2003 WL 23218046 (B.D. Tenn. Dec. 12, 2003) ........................ ,..........................................21 


US. Fire Ins. Co. v. Vanderbilt University, 
267 F.3d 465 (6th Cir. 2001) ................................................................................... · ..............51 


Vernon Williams &Son Construction. Inc; v. Continental InSurtmce CP.• 
591 S.W. 2d 760 (Tenn. 1979)...................,..................................,••.•..~............................ 21, 2,: 

RULES 

WestVirginia Rule ofAppellate Procedure 10(d) .............. , ................................... ,...................~..2, 14 


west Vjr~ Rut~ ofAppenate Procedure 18(lt) ......................................................................... 14 


West Virginia RIde ofAppellate Procedure 19 ...~.....~....~....••; .......... , ............... " .............................. 14 


vi 

http:17,21,30,39.52


I. 	 CROSS-ASSIGNMENTS OF EAAOR 

A. 	 The Circuit Court erred in finding that the application of the Subsidence 
Exclusion is a question offact for the jury 

B. 	 The Circuit Court erred in finding that the application of the Known Loss 
Exclusion and Loss-in-Progress Doctrines are a question offact for the jury 

C, 	 No Question of Fact Exists as to J.A. Street's Failure to Comply with the 
Scottsdale Insurance Policy Notice Provision 

D. 	 STATEMENT OF THE CASE 

In compliance with Rule 10(d) of the West Virginia Rules of Appella.te Procedure, 

Scottsdale provides a brief st:&tement of the case to the extent that it deems necessary to correct 

any inaccuracy or omission in the Petitioner's brief as well as to provide deWIs relative to 

Scottsdale's cross assignments of error. 

A. 	 Additional F~tsRegarding the Unt/er/yil'g Action 

As noted by the Petitioner, the initial complaint giving rise to the litigation occurred in 

2003. (J.A. 10660, ~ 13)1. In an Amended Complaint filed on or about December 11, 2007, 

Thtmdering Herd Development ("THO'') added allegations against J.A. Street & Associates, me. 

("lA. Street''). TIID's Amended Complaint alleged that ,J.A. Street was hired as a general 

contractor for work Completed at the shopping center. ,(J.A. 000217-000234). The Amended 

Complaint asserted that on or about June 5, 2001, lA. Street and THD entered into four written 

agreements,whei"eby J.A. Street agreed to serve as the general contractor for the shopping center. 

Ill. at 4f 13. THD alleged that I.A. Street agreed to asSume all responsibility and obligation for the 

preparation of the Target store, as well as additional various buildings and structures in the 

shopping center. td THD alleged that upon the receipt ofa report from SM&E, it worked through 

1 All references to the Joint Appendix previously tiled wIth this Court wfU be: a.A. ---.J. 
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J.A. Street to prepare the Target store location and remainder of the shopping center. Id, at ~ 15. 

THD alleged that J.A. Street deviated from the plans contained in the SM&E report. Id 

In addition to the September 2001 landslide alleged in the original Complaint, THD alleged 

that it had incurred damages arising from slides, sloughing and land movement at other locations 

in the shopping center. Id, at ~ 19. THO asserted the following causes ofaction against 1.A. Street: 

(l) breach of contract - Target Store Area; (2) breach of contract - Remainder of Development; 

(3) breach ofwarranty; and indemnity. (1.A. 000230-000233). On or about January 13~ 2008, J.A. 

Street filed its Answer to THO's Amended Complaint which included a cross-claim against 

SM&E, as well as a counterclaim against THD. Several additional third-party defendants were 

later added to the underlying civil actio~ via third-party complaint filed by SM&E. 

B. J.A.. Street's Tllird-Party Complaint in ti,e Dec/aratory Judgment Action 

On or about March 13, 2014, over a decade after the underlying litigation had commenced 

and following entry of an Order by the Circuit Court, I.A. Street filed a third-party complaint 

adding several additional insurers (hereafter, ''third-party defendants"), including Scottsdale, as 

parties to this civil action. (I.A. 001051-001060). Scottsdale provided umbrella or excess policies 

of insurance to J.A. Street with. applicable policy periods ofMarch 31, 2003 ,to March 1, 2004 and 

March 1, 1004 through March l, 2005.2 1.A. Street's Third-Party Complaint sought a declaration 

that the various insurers named as third-party defendants owed a duty of defense and 

indemnification to I.A. Street. (I.A. 001056-001057). In March 2014, approximately eleven years 

post the filing ofthe original complaint by TIID, thirteen years post the contracts at issue, close to 

2 The applicable Scottsdale insurance policy numbers are: XLS0016770 (2003-2004) and XLS0020815 
(2004-2005). In its brie~ Petitioner provides a coverage chan. As to Scottsdale. the chart is inaccurate as 
Scottsdale did not provide coverage until 3/31103. not 3/1103 as indicated within Petitioner's qoverage chart 
Br;efofl!etitioner, J.A. Street & Associates, Inc. ("Petitioner's BriefJ, p. 10. (l.A.007004). 
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thirteen years post the slip behind the Target Store at Merritt Creek and six years post J.A. Street 

being served with the Bituminous ("BITCD") declaratory judgtilent, l.A. Street forwarded the 

Third-Party Complaint to Scottsdale and, for the first time, Scottsdale was made aware of the 

claims against J.A. Street 

C. J.A. Street's Knowledge o/Claims Arising/rom Work at the Me"itt Creek Site 

Since being brought into the litigation in 2014, Scottsdale was finally provided with 

infurmation about THD's claims against J.A. Street Critically, J.A. Street does not dispute that it 

failed to provide notice to Scottsdale about TIm's claims witil2014. (l.A. 006973-6974). 

In addition to the instant civil action, tort claims for damage to the Target building were 

asserted against J .A. Street in a separate action filed in the United States District Court for the 

Southern District ofWest Virginia styled, ~~Ttlrget Corporation v.Thundering Herd Development 

v. S&M£, Inc. v. JA. Street & Associates, Inc•• etai.,Ci¥i1 Action No. ~:05-0659" ("Target 

litigation"). BITCO didafford coverage and a defense to J.A. Streetin the Target litigation.3 '(J.A. 

010661, , 16). lA. Street, despite obviously knowing that it was requited to provide notice to its 

insuranee carrlers;llY having done s,o fu the Target litigation, did not provide notice ofthe Target 

litigation to SoottsdaIe. Notice of the current litigation was not provided to SOOttsdal.e'untiUdarch 

2014.4 

3 SITCD d¢fended lA. Street in the Target litigation and BITCOcontributed $450.000.00 to the Target 
settlement. Although it is not clear from which policy period this amountwas paid, BITC01seounsel.stated 
tfiat it was p~ under tbe3/3001-3/2003 policy. ,(J.A. 0'10661, , 16). 

-4 As more fully detailed below, there was clear and undisputed evidence of damage'to {)iher buiIdmgs in 
the shopping center before the Target litigation ~mmenced in 2003 and b~fore effective date of the- first 
Scottsdale insurance policy in March 2003. 
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Do. Motions on Continuous Trigger Doctrine 

Scottsdale agrees with the Petitioner's Statement of the Case relating to the Continuous 

Trigger Doctrine as to the respective filings by the parties. Moreover, it is also accurate that the 

Court, by Order entered November 20, 2014 issued an advisory opinion that seemingly adopted 

the "injury in fact/continuous trigger of coverage." (lA. 006929-006932; lA. 010687, 1f 54). It 

should be noted, however, that the Circuit Court expressly held that it did not adopt the "injury in 

factloontinuous trigger ofcoverage" as a final ruling and did not apply the trigger theory to any of 

the insurance companies. Moreover, the Circuit Court noted that the application of the ''trigger 

theory" was not necessarily needed. (1.A. 010687,'1f 55)l Finally, the issue of the Continuous 

Trigger Doctrine was not raised by the Petitioner as an assignment of error and should not be 

considered as a part ofthe appeal. 

E. Coverage Disputes in Subsequent SUIIlIIftiry Judgment Motions 

1. Bifeo 

For purposes ()fthis comes analysis, Seottsdale~s insurance policies were excess policies. 

The Insuring Agreement of the Scottsdale excess,policy provides: 

1. Coverage 

This policy is e~cess insurancei!Uld, except as otherwise stated in thlspolipy, 
fQllows the terms, condi~ons, exclusions, definitions and endors¢ments of t1ie 
"Underlying Insurance" described in ITEM 5 ofthe Declarations. 

a.A. 007010). The "Underlying Insurance" described in Item 5 ofthe Declarations is the SITCQ' s 

Umbrella policy effective March I; 2063 to Mardi I. 2004, two million donars each occurrence 

over primary. (lA. 001009). To the extent that the Scottsdale policy follows form to the BrrCO 

POliCYi Scottsdale asserts· that the Cir~uit Court'sr~lmg taat there was no c0v:erag~ U{lder the 

BITCO insurance policies fbr the contract based claims ass~e.d by run against J.A. Stree~ was 
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correct. As a result, there was no coverage under the Scottsdale policies either for the sound 

reasons. 

2. Scottsdale 

As identified in Petitioner's Brief, Scottsdale issued excess policies of insurance to J.A. 

Street which were tbesecond layer ofexcess coverage for both policy periods. Petitioner's Brief, 

p. 14. Scottsdale is third in line to provide excess coverage. Scottsdale has two one-year, excess 

follow fonn policies with limits two million dollars ($2,000,000.00). (J.A. 010665, 11 22). 

Scottsdale's policy inception date was 3/31/03 to 3/01104, not 3/01103 to 3/01104 as identified by 

the Petitioner. Petitioner's Brief, p. 14; (J.A. 007006). Scottsdale's second policy period began 

3/01/04 and ran through 3/01105. For the 2003-2005 periods, the Scottsdale polices are excess 

over BITeD's primary policies (which have policy periods of 3/1/01-3/1/07) and BITeO's 

umbrella policies from 3/31/03-311/07. (IA. 01 0665; '22). As previously noted, Scottsdale was 

first informed ofsuit and possible damages on March 13,2014. 

J.A. Street provides an accurate recitation as to the dates and summary ofthe motions for 

summary judgment filed by Scottsdale. 1t should be noted, however, that Scottsdale's original 

motion for summary judgment was supported by significant exhibits and reference to the motion 

by I.A. Street did not discuss the exhibits. Thus, the motion, memorandum and exhibits are 

contained within the Joint Appendix. (J.A.006946-007084). Moreover, Scottsdale's Amended 

Motion for Summary Judgment incorporated by reference BITeO's coverage ~ts, given 

the follow ·form nature of the Scottsdale excess policies. 

Inaddition to the clear lack ofcoverage for J.A. Street's contract based chums~ Scottsdale's 

e~~ iIl:$urance policies contained the following exclusions under which Scottsdale sought 

Stim:mary judgment from the Circuit Cam Scottsdale's excess insurance policyeontains an 
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exclusion entitled, "SUBSIDENCE EXCLUSION." This clear and unambiguous language ofthe 

exclusion provides, 

This policy does not apply to any damages directly or indirectly arising out of, 
caused by, resulting from, contributed to, or aggravated by the subsidence~ settling, 
expansion, sinking, slipping, falling away, tilting, caving in, shifting, eroding, mud 
flow, rising, or anY other movement ofland or earth resulting from any operations 
of any "insured'! or any person or organization for whose acts any "insured" is 
legally responsible. 

(J.A. 007029). As discussed infra, Scottsdale moved for summary judgment, in part, on grounds 

that the damages at issue were excluded by the "subsidence exclusion" based on the allegations in 

THD's Amended Complaint, which asserted J.A. Street had caused slides and land movement. 

(l.A. 006967-006968). 

Scottsdale's excess insurance policies also contain an exclusion entitled, "KNOWN 

INJURY OR DAMAGE EXCLUSION." This Exclusion provides a separate and independent 

basis precluding coverage under the Scottsdale insurance policies. The "Known Injury or Damage 

Exclusion" within the Scottsdale policy states, 

This policy does not apply to any ir.Yury or damage arising out of an occurrence, 
offense, or accidentwbich was known to any "insured" prior to the policy period. 

For the purposes ofthis exclusion, injury or damage is known if, prior to the policy 
period, any "insured" a1.Jthorized by you to give or receive notice of.8n occurrence, 
offense or accident knew that the injury or damage had occurred, in whole or in 
part. 

If such "insured" knew, prior to the policy perioQ, that the injury or damage 
occurred, then any continuation, change or resumption of such injury or damage 
during or after the policy period will be deemed to have been known prior to the 
policy period. 

(l.A. 007026). 

The Scottsdale excess policies of insurance contain a section entitled "Conditions." As a 

part of the "Conditions" section, there is a provision entitled, ~. Duties in the Event of 

Occurrence, Accident. Claimot Suie' Section D provides, 
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(1) You must notify us of any occurrence or aecident which may result in a 
claim 01' sUit under this Policy. Notice shall include: 

(~) How, when and where the occurrence or accident took place; 

(b) The names and addresses ofany injured persons and witnesses; and 

(c) The nature and location of any injury or damage arising out of the 
occurrence or accident. 

(2) 	 If a claim is made or suit is brought against any insured that is likely to 
jnvolve this Policy, you must notify us, in writing, of the claim or suit as 
soon as practicable. 

(3) 	 You and any other involved insureds must: 

(a) Immediately send us copies of any demancls, notices, summonses ()t 
legal papers received in connection with any claim or suit; 

. 	 . 

cp)Authorize us to obtain records and other information; 

(c) Cooperate with us in the investigation, .settlement Q! d~fense of@.y 
claim or suit; and 

(d) Assist us, upon our request, in the enforcement ofany right against any 
person or organization which may be liable to any insured because ofinjury 
or damage to which this insurance may also apply. 

(4) 	 Ntl insureds will, except at their()wn cost, voluntarily make a payment, 
assume any-obligation or incur any expense, other than for first ~(I, without 
OUr consent. 

(J.A. 007012, V. 4, p.l.).s BecauseTlID"s allegations oldamages w~e.known to J.A. Street, but 

not disclosed to Scottsdale prior to the inception of the Scottsdale.policy and J.A. Str-eet failed to 

S J.A Street's 30(b)(7) deponent, Tim Kuykendall, coilflhhed the folloWing: (1) 1.A. Street did not have 
anyone internally that reviewed its insurance policies from ZOO 1 through 2007; (2) no one from J.A. Street 
acwal1y reviewed any oftheir fusurance policies from 2001 through 2007; (3) no one from J.A. Street asked 
any questions about its insurance coverage from 2001 through 2007; (4) no one from I.A. Street asked 
anyone to explain any ofthe teons or conditions of its insurance policies from lOot through 2()1l?; (5) J.A-. 
Street never expressed dissatisfaction with any of its insurance policies from 200. through 2P07. (1.A. 
006984-006985). 
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place Scottsdale an :notice of THD~s claims until 2014, Scottsdale also moved idr $umttUU'Y 

judgment based on the known loss pmvisions ofllie policy. 

In addition to the specific policy provisions precluding coverage, Tennessee law bas a 10ss

in-progress doctrine, separate and apart from the Scottsdale policy language that also precludes 

coverage. Scottsdale relied on the doctrine in further seeking summary judgment against I.A. 

Street 

m. 	 SUMMARY OF ARGUMENT 

.If. 	 The Circuit Court Did Not Commit Error in (JrantillK Summary 
Judgmellt ill Favor o/t/.e.]IIsurers and againstJ.A. Street as No Genuine 
Issues 0/Material Fact Exist 

The Circuit Court's Order granting summary judgment to Scottsdale, and the other insurers 

in this litigation,. correctly found that Tennessee law does not grant cQverage to an insured for an 

"insured-contractor" breach o'rcontract action. Because TIID's claiDlS against J .A. Skeet s()unded 

in breach ofcontract, there cannot be ~'property damage" caused by an "occurrence." The Circuit 

Court's .order found that since thec-laims by-THD against J.A. Street are .contractual, there is no 

liability, of any kind••nt the contrac4 and J.A. Street never assumed liability in ·an"~ed 

contract as defined in the·app1icableinsuranc~policies.'; (J.A. 010673, 133). 1'he:Clrcuit Court 

f#$O correctly ~nv.ll;lded that absc)Jt damage to the property own~ by a third P3rtY, the,re is no 

c.o:ttetage undet the broadest inteJ;ptetationofthe BITeo polices.6 The Circuit Court expressly 

stat~d that it did nQt ~te!pret the ~¢lusion to apply to all "C,Qj1~f; claims in general simply 

because the BtCtS are plead in eonfracf. ld. Finding the "contractual liability" exclusion 

~b~9US, .$UlllI1laty Judgment W#.S gr~ted t(i$PQttsdaIe. [d Applying tennessee law, the, 

CiroUitCourt cOlTectly found that THD"s claims against I.A. Street could not be cov.ered under the 

6 ~ discussed infra, Scottsdale, as'an exeess carrier, "followed fonn" to thee BlTCO policies offusurance. 
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applicable policies of insurance. Scottsdale requests that this Court affinn the award ofsummary 

judgment in favor ofScottsdale because the claims against its insured, J.A. Street, sound incontract 

and are not covered by the insuring agreement. 

B. 	 TIle Circuit Court Did Not Commit Error in Granting Summary 
Judgment to BITCO, Scottsdale and others by Holding that Exclusion M 
oftlie Business Risk ExclUSions Applied 

The Order entered by the Circuit Court granting summary judgment in favor of Scottsdale 

and others also found that Exclusion M ofthe Business Risk Exclusions barred coverage for the 

claims against J.A. Street as well. (J.A. 010680, 137). The Circuit Court correctly found that 

under the second provision of the Exclusion M, coverage for THD's claims against J.A. Street 

would be excluded. Relying on settled Tennessee law, the Circuit Court correctly found that J.A. 

Street had completed almost all 'Work at the THD owned location, resulting in "property damage" 

to ''your WOI'lC' and resulting in the claims being excluded. Scottsdale respectfully requests that 

this Court affirm the Order of the Circuit Court; which found that Exclusion M of the Business 

Risk Exclusions precluded coverage resulting in summary judgment on J.A. Street's request for 

insurance coverage. 

C. 	 The Circuit Court Did Not Conunit Error in Holding that THD's Claim 
Does Not Constitute Property Damage as Defined by the Appl"lCIlble 
Insurance Policies 

The Circuit Court correctly held that the "economic" damages sought by THO did not meet 

the definition ofproperty damage and thus there was no coverage under the Scottsdale insurance 

policies. (l.A. 010686, 152). Under Tennessee law, U[c]onstruction -e)qJenSes, lost profits, or 

diminutiOl'1In value ofthe project caused by the insured's defective work are the sort ofeconomic 

losses that do nottit within the definition of,property damage. III Standard Fire Ins. Co. v. Chester

().!Donley & AssOC~i Inc., 972 S.W.2d 1,9 {Tenn. Ct App. 1998) (applying Kentucky law) (citing 
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SLA Properly Management v. Angelina Cas. Co., 856 F.2d 69, 72,.73 (8th Cir. 1978». The Circuit 

Court's Order granting summary judgment agreed that TIm's claimed damages resulted from the 

insured's defective work and therefore were not covered under the Scottsdale policies ofinsurance • 

lA. Street has argued for application ofmore recent Tennessee case law, however each ofthe two 

cases cited is easily and clearly distinguishable from the facts sub judice and Standard Fire Ins., 

is still controlling law in Tennessee. For these reasons, Scottsdale requests that this Court affirm 

the holding ofthe Circuit Court that THD' s claimed damages did not constitute "property damage" 

as defined by the applicable policies and the damages were not covered under the Scottsdale policy 

of insurance. 

D. 	 Cross-Assignments ofError 

1. 	 The Circuit Court erred in finding that the application of the 
Subsidence Exclusion is a question offact for the jury 

While the Circuit Court did find no coverage under :multiple provisions of the applicable 

insurance policies, the Circuit Court also erroneously found issues offact with several, additional 

coverage defenses that Scottsdale asserted in response to J.A. Street's belated request for insurance 

coverage. The Scottsdale subsidence exclusion states: 

1ms policy does not apply to any damages directly or indirectly arising out of, 
caused by, resulting from, contributed to, or aggravated by the subsidence, settling, 
expansion, sinking, slipp~g, falling away, tilting, caving in, shifting, eroding, mud 
flow, rising, or any other movement ofland or earth resulting from any operations 
of any "insured" or any person or organization for whose acts any "insured" is 
legally responsible. 

(1.A. (07029). The Circuit Court found that the exclusion was unambiguous relating to: the 

'~operations of the insured." (J.A. 010685-010686,,50). However, the Circuit Court erroneously 

.held that there were questions offact concerning the cause ofthe damages, while relying on West 

Virginia law. This Court recently issued its opinion in Erie Property & Casualty Ins. Co. v. 
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Chaber, 2017 WL 2415333 (Decided June 1, 2017) where the Court held, "[a] provision in an 

insmance policy that excludes a loss regardless ofwhether such loss is 'caused by an act ofnature 

or is otherwise caused' is not ambiguous and excludes coverage for the loss whether it is caused 

by a man-made or a naturally-occurring event." This Court's holding in Chaber is bolstered by 

Tennessee case law which provides for similar application of the exclusion. For these reasons, 

Scottsdale respectfully requests this Court to reverse the Circuit Court and :find that the subsidence 

exclusion bars coverage. 

2. 	 The Circuit Courterr-ed infinding that the application ofthe Known 
Loss Exclusion and Loss-in-Progress Doctrines are a question of 
fact for the jury 

a. 	 The Common Law Loss-in-Progress Doctrine precludes 
.cqverage under the Scottsdale Insurance Policies 

It is without dispute that J..A. Street was aware that a $eries of serious los:seshaCl ~n 

place at the Merritt Creek site prior to its purchase of insurance from Scottsdale. Scottsdale's first 

date on the risk for its excess policy was March 31, 2003,. approximately sixteen (16) $onths after 

the slope failure behind the Tatget Stote at the Merritt Creek site that occurred on or aDum 

September 21 ~ 2001 ·and months after physical evidenee9f damage at the "'Shops At' loca:tionhad 

been confirmed. a,.A\ 006986; lA. 0,06990; 007045 (detailIng that crack mO(fitbring mechanisms 

were installed on the Shops A QIlor abO\lt Jwruary 21, 20021 -with damage becoming vMtally 

appatent by November 20(2»). I.AStteet completed its initial application rot insurance through 

Scottsdale, signed by fnn Street himseIf;on J~uary l4, 2003, wen after these evtmts had occurred. 

(JA0069~l-007002). 'The Circuit Court erroneously held that the insurance policies contained 

language tb.11t could be suscePtible to m()re than ()p.einterpretation e;specially in the case of 

cOlitinuing, or progressive dRm.ages over a period ofyears" rendering the issue a question of fa~t 

for thejury. (lA. 0 I 0685, ~ 45 and 46). this holding misapplies the undIsputed factual record 
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Whidueveals that J.A Street was aware of the loss prior to the inception of the Scottsdale policy 

and did not inform Sc-ottsdale of the loss. This Court should find that Scottsdale was entitled to 

summary judgmenLol1-.the-common law loss-m-progress doctrine. 

b. 	 The Known Injury or Damage Exclusion in the Scottsdale 
Policy ofInsurance Provides a Separate Basis to Preclude 
Coverage under the Scottsdale Policy 

The Circuit Court also erred by not granting summary judgment to Scottsdale based on the 

''Known Injury orDamage Exclusion" in the Scottsdale policy. Again, the evidence revealed that 

I.A. Street was aware oithe loss prior to the'inception ofthe Scottsdale policies of insurance. The 

language: of the Scottsdale policies is clear and unambiguous: 

This policy does not apply to any injury or damage arising out of an occurrence, 
offense, or accident which was known to any "insured" prior to the policy period. 

For the purposes ofthis exclusion, injury or d'amage is known if, prior to the policy 
period, any "insured" authorized by you to give or receive notice ofan occurrence, 
offense or accident knew that the injury or damage had occurred, in whole or in 
part. 

If such "insured" knew, prior to the policy period, that the injury or damage 
occurred, then any continuation, change or resumption of such injury pr danIage 
during or after the p.olicy period will be deemed to have been known prior to the 
policy period. 

(l.A. 007026). This Court should reverse the Cir<luit Court and grant sumniruy judgment to 

Scottsdale based on the clear language ofthe "knOM injury or damage exclusion." 

3. 	 No (tuestjon afFact Exists {J3 to·J.A. Street"sFailure to Comply with 
the Scottsdale Insurance Policy Notice Provision 

The CiIc~t Court's Order also cpntai.ned eltor through ~ :failure to award suntnlalY. 

judgment to Scottsdale through J.A. Street's failure to comply With the-Scottsdale notice provision. 

Under controlling t~essee Law, .~ ()nIy analysi$left to b¢.performed by the Circuit c.oQrt ~t 

late nottce was whether J~. Street effectively rebutted the presumption of prejudice with 

c(mipetefiteVideJ1~, Other than allegations, the record is VQid ofany com:p¢.tentevid¢Iit to rebUt 
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the presumption in Scottsdale's favor. As such, Scottsdale should have been granted summary 

judgment on the notice provision and the Circuit Court comnrltted error in failing to do so. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Scottsdale believes that oral argument to this Court is necessary pursuant to Rule 18(a) of 

the West Virginia Rules ofAppellate Procedure. Unlike J.A. Street, however, Scottsdale believes 

that this case is appropriate for argument under Rule 19 of the Rules ofAppellate Procedure as it 

involves assignments of error in the application ofsettled law, albeit Tennessee Law. Due to the 

number ofparties and issues involved, Scottsdale does not believe that the case is appropriate for 

a memorandum decision. Moreover, Scottsdale does not believe that the time limits set forth in 

Rule 19 will be sufficient to address the issues. Given the number ofissues between the parties, as 

well as the length oftime that the case has been pending; Scottsdale believes that good cause exists 

for granting the parties additional time for oral argument. 

V. ARGUMENT' 

A. Standard ofReview 

The instant appeal requires this Court to review the tenus of the applicable insurance 

policies. In Payne v. Weston, 195 W.Va 502, 51>6..7,46"6 S.E.2d 161, 165-66 (1995), this Court 

discussed the applicable standard of review in such cases stating that "[t]he interpretation of 

an insurance contract, including the question .of whether the oontract .is ambiguous, is a legal 

determination which, like the court's summary judgment, is reviewed de novo on appeal.D 

This Court reviews a "circuit court's grant ofsQ.DlIIlal"Yjudgment de novo. N and, therefore, 

[applies] the same standard as a circuit court, reviewing all facts and reasonable inferences in the 

7 The Petitioner's brief contains assignments of error directed at parties other than Scottsdale. Scottsdale 
will respond to each assigninent of error that relates or is directed to the Scottsdale coverage issues as 
required by Rule 10(d) ofthe West Virginia Rules of Appellate Procedure. Scottsdale will note within itS 
Response the arguments to which it is not responding. 
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light most favorable to the moving party." Powderidge Unit Owners Ass'n v. H.ighland Props., 

196 W. Va. 692, 698, 474 S.E.2d 872, 878 (1996). The Court shall examine the pleadings and 

discovery to determine if there is no genuine issue of disputed fact. Id After detennining that 

there are no issues offact in dispute, the Court must determine ifthe movant has demonStrated that 

the movant is entitled to judgment as a matter of law. Id Although the review is de novo, this 

Court will not consider evidence or arguments that were not presented to the Circuit Court and the 

review is limited to the record ofthe Circuit Court. Id at 700, 474 S.E.2d at 880. 

B. 	 The Circuit Court Did Not Commit Error in Granting Summary 
Judgment in Favor oft/,e Insurers and against J.A. Street as No Genuine 
Issues ofMaterial Fact Exist 

In support of its Appeal, J.A. Street asserts that there are significant genuine issues of 

material fact that preclude summary judgment. Petitioner's Brief, p. 25. This Court has defined a 

material fact for the purposes of summary judgment as a fact that has the capacity to sway the 

outcome ofthe litigation under the applicable law. Sugar Rock, Inc. v. Washburn, 237 W.Va. 347, 

787 S.E.2d 618 (2016). Moreover, this Court has held that the mere existence of some alleged 

factual dispute between the parties will not defeat an otherwise properly supported motion for 

summary judgment. Reedv. Orme, 221 W. Va. 337, 655 S.E.2d 83 (2007). 

I.A. -Street directs this Court to a report issued in 2012-2013 regarding the nature of the 

damages in this action. Notably, the report identifies slope issues and fill materials placed at the 

site between 2001-2004 as the primary source of the property settlement and ongoing property 

damage. Petitioner's Briej; p. 26. Contrary to J.A. Street's position, however, this report does not 

establish the e,ustence of materi81 facts in dispute, but rather, supports the applicable exclusions 

within the Scottsdale insurance policies. 
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C The Circuit Court DidNot Commit Error in Holding that the Contractual 
Lillbility Exclusion Foreclosed Coverage for THD's Clain.r 

Under Tennessee law, courts must construe insurance contracts in the ~a,m.e manner as any 

other contract. American Justice Ins. Reciprocal v. Hutchison, 15 S.W.3d 811, 814 (Tenn. 2000). 

The essential components of a general liability insurance policy include (1) the declarations, (2) 

the' insuring agreements and definitions, (3) the exclusions, (4) the conditions, and (5) the 

endorsements. When coverage questions arise, these components should be construed in the above 

order to avoid confusion and error. See Standard Fire Ins. Co. v. Chester 0 'Donley & Associates, 

Inc., 972 5o.W.2d 1 (Tenn. Ct. App. 1998) citing Tinker, 25 Fed'n Ins. Counsel Q. at 222; Long, 

§ 10.04. The insuring agteemeilt "sets the outer liniits of an insurer's contractual liability. If 

poverage Qannot be found in the insuring a.greement, it will not be found elsewhere in the policy. 

Exclusions help define and shape the scope of coverage, but they must be read in terms of the 

insuring agreement to which they apply. Exclusions can only decrease coverage; they cannot 

increase it Id. 

It IS the burden: Cifthe insutetto establish that an exclusion applies. Nationwide Mut. Fir~ 

Ins. Co. v. StanJey,403 F.8upp.2d63c8, 645 (E~D.Tenn. 2005). ~an exclusion applies, it is the 

insured's h1.l1:'oen to show that 1U:J. exceptiOn to the ¢xdusiofi applies.U JACO Attfield Constr., [fit;, 

". Nat'l Trust Ins: Ca., Nq. 05-2624 MaIP, 2007 WL 511443'8; at *6 (W.D~Tenn. Jan. 29, 2(}O7)~ 

The Insuring Agreement ofthe Scottsdaie excess policy proVides: 

I. Cove~ 

This policy is excess insurance and, except as otherwise stated in this policy, 
fOllows the terms, conditions, "eXclusions, definitions and endorsements of the: 
~'Underlying Insurance" described in ITEM: 5 ofthe Declarations. 

B Given the follow fonn nature of Se:ottsdale's insumne,e policies, Scottsdale iticorporates BITCO's 
Respnnse" on this issue. 
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(J.A. 007010). The ''Underlying Insurance" described in Item 5 ofthe Declarations is the BITCO 

Umbrella policy effective March 1,2003 to March 1,2004, two million dollar each occurrence 

over primary. (J.A. 001009). To the extent that the Scottsdale policy fGllows form to the BITCO 

policy, Scottsdale asserts that coverage is not afforded under the BITCO insurance policies for the 

contract based claims asserted by THO against J.A. Street. The lack ofcoverage un4er the BITCO 

insurance policies, coupled with the specific Exclusions within the Scottsdale insurance policies 

properly leads to a finding ofno coverage for the claims asserted by TIm against I.A. Street 

Tennessee law establishes that, where a claim is premised on property damage to work a 

contractor contracted to perfonn, there is no coverage. Standard Fire Ins. Co. v. Ch~ster-O 'Donley 

& Associates, /rIa,972 S.W.2d 1? at 6-9 (1998). Moreover, where claims sound in breach of 

c.ontract for .defe.elive workmansmp, no coverage -~xists. -Tr.ave/ers1ndemnity Co. ·()f.America v. 

Moore & Assocs., Inc., 216 S.W.3d 302,310 ('t¢nn. 2007). AB long established Tennessee law 

confirms, BITCO oorrectly noted that "the coverage for property damage provided by the standard 

comprehensive general liability policy does not extend coverage to an insured-contractor for 

breach af contract action such as this." Blaylock and Br.own Construction, Ina. 17-. A.IU Ins. Co., 

796 S.W.2d 146, 152·153 (Tenn. Cl App~ 19.90). Consequem1y, thetecan-beno oovcmge under 

the S~a1e policies. QA. 010675, ; 35). 

As noted by LA. -Street, Soottsdale, am.ongother insurers, argued to the Cir-cuit Court that 

coverage was not afiorded under the respective insurance policies u-'IlID's claims did not amount 

to '~rty damage" caused, by an '~occUlTence.''- P:elitioner'sBriB,t p. 28. The premise behind 

this argument is straightforward and clear. Coverage is not afforded under the insurIng agreement 

Quite simply, there-is no cover.a:ge forthe claims asserted against I.A. Street by THDascl~ for 

damagesbrought against-the construction contractors based upon-defects ofdeficiency iD. the work 

17 




do not constitute ']Jroperty damage9" caused by an "occurrence" 10 and are therefore not within the 

insuring agreement. Under Tennessee law, the "[insured] has the burden of proving that its 

damages are covered by the terms of the policy; the [insurer] in turn, must establish the 

applicability ofany exclusions on which it relies." Charles Hampton's A-J Signs, Inc. v. Am. States 

Ins. Co., 225 S.W.3d 482, 487 (Tenn.Ct.App. 2006). Thus, 1.A. Street must first establish that 

there is coverage within the policy before the Court reviews the exclusions. 

Specifically, the BITCO Umbrella policies contain the following exclusions that are 

applicable herein: 

2. Exclusions 


This insurance does not apply to: 


c. 	 "Bodily Injury" or "property damage" for Which the insured is obligated to 
pay damage~ by reason of the assumption of liability in a contract or 
agreement. This exclusion does not apply to liability for damages: 

(1) 	 That the insUred would have in the absence of the contract or 
agreement; or 

9 Property damage is defined within .the BITCO Umbrella policies as follows: 

SECTION·VI - DEFINITIONS 

t 8. "Property damage" means: 


a. Physical injury to tangible property, including all resulting loss of use dfthat property. 
AU such loss ofuse shaU·be deemed to occur at the time ofthe physical injury that caused 
-it; or 
b.Loss of use oftangible property that is not physically injured All such loss of use 
shall be deemed to occur at the time of the "occurrence" that caused it. 

(JA.008694). 

10 Occurrence IS defined within the BITeO Umbrella policies as follows: 

SECTION VI - DEFINITIONS 
14. ''OcCurrence'' means: 

a. With respect to "bodily injury" or "property damage", an accident, including 
continuous or rept;ated exposure to substantially the same general hannful conditions; 01", 

(lA.008693). 
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(2) 	 Assumed in a contract or agreement that is an "insured contract", 
provided the "bodily injury" or " property damage tl occurs 
subsequent to the execution ofthe contract or agreement. Solely for 
the purposes of liability assumed in an "insured contract", 
reasonable attorney fees and necessary litigation expenses incurred 
by or for a party other than an insured are deemed to be damages 
because of "bodily injury' or f1property damage", provided: 

(a) 	 Liability to such party for, or for the cost of, that party's 
defense has also been assumed in the same "insured 
contract"; and 

(b) 	 Such attorney fees and litigation expenses are for defense of 
that party against a civil or alternative dispute resolution 
proceeding in which damages to which this insurance applies 
are. alleged. 

... If< 	 ... * 

h. 	 Damages claimed for any loss, cost or expense incurred by you or others for 
the loss of use, withdrawal, recall, inspection, repair, replacement, 
adjustment, removal or disposal of: 

(l) "Your product"; 
(2) ''Your work"; or 
(3) "Impaired property," 

Ifsuch product, work or property is withdrawn or recalled from the market or from 
use by any person or organization because of a known or suspected defect, 
deficiency, inadequacy or dangerous condition in it. 

i. 	 "Property damage" to: 

(3) That particular part ofreal prop.erty on which you or any contractor or 
subcontractor working direCtly or indirectly oli your behalf are performing 
operations, ifthe "property damage" arises out ofthose operations; 

(4) That partiCUlar part of any property that must be restored, repaired or 
replaced because ''your work" was incorrectly perfonned on it; 

(7) "Your work" arising out of it or any part of it and included in the 
"Products~Completed Operations Hazard." This does not apply if the 
damages-work or the work out of which the damage arises was performed 
on your behalfby a subcontractor. 
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(8) "Impaired property" or property that has not been physically injured 
~sing out of: 

(a) 	 A defect, deficiency, inadequate or dangerous condition in 
''your product" or "your work"; ot 

(b) 	 A delay or failure by you or anyone acting on your behalf to 
perfonn a contract or agreement in accordance With its 
terms. 

Paragraph (3) and (4) of exclusion i. do not apply to liability assumed under a 
sidetrack agreement. 

Paragraph (4) of exclusion i. does not apply to "property damage" included in the 
"Products-Completed Operations Hazard." 

Parag11lph (8) of exclusion i. does not apply to the loss of use of other property 
arising out of sudden and accidental physical injury to ''your product" or "your 
work" after it has been put to its intended use. 

(J.A. 008673-008725; J.A. 008726-008772). 

As @l'gued by Scottsdale; and as noted by the Circuit Court, since the claims byTIID against 

J.A. Street are contractual, there is no liability, of any kind, absent the conti'act~ and J.A. Street 

never assumed liability in an "insured contract as defined in the applicable insurance policies.'~ 

(J.A. 010673, ~ 33). MOreover, contrary to I.A Street's m-gament, there is no liability for the 

underlying aetion in 'the absence of a contraot or'agreement as the 6n1yc:laimsess~ed and viable 

are' contraet based claims. (J.A. 010675, , 35), 

The expreSS'language in SITeQ's policies limits an "insured contraCt" to one in which the 

policyholder'assumes the "tort liability of another party" to pay for damages to third party. IA 
" 

~treet never argued that its contracts with TfID co~te an"insured,coqtract~~ pursuant to 

BITCO's policy definitions. ld. Recognizing that TIID~ claims against J.A. Street are purely 

based upon contracts, the Circuit Court agreed with BITCO and, therefore, Scottsdale, that (1) J .A. 

Street would not be liable for damages to THO in the absence ofcontracts or agreement and (2) 
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there is no "insured contracf? as defined by the policy. (J.A. 01 0673, ~ 34). Moreover, the Court 

correctly concluded that absent damage to the property owned by a third party, there is no coverage 

under the broadest interpretation of the BITCO polices. The Circuit Court expressly held that it 

did not interpret the exclusion to apply to all "contract" claims in general simply because the facts 

are pled in contract. Id. Finding the "contractual liability" exclusion unambiguous, summary 

judgment was granted to Scottsdale. Id In correctly reaching this finding, the Circuit Court relied 

upon Trinity Universal Ins. Co. v. Turner Funeral Home, Inc., 2003 WL 23218046 (B.D. Tenn. 

Dec. 12, 2(03) (holding that the standard contractual liability exclusion contained in a COL policy 

excludes coverage for breach of contract claims asserted against the insured.) Q.A. 010673

010675,,34). 

Pursuant to Tennessee law, breach of contract claims, even when they involve "property 

damage, as defined by the standard policy, cannot fall within the scope ofthe insuring'agreement. 

See, Standard Fire Insurance Co. v. Chester-O'Donley & Associates, 972 S.W. 2d 1 (Tenn. 1998); 

Vernon Williams.&. Son Construction. Inc. 11. Continental Insurance Co., 591 S.W. 2d 760 (T-enn. 

1979). In its petition, J.A Street reliesllPon the Tennessee Supreme Com's aecisionin 1'rravBlers 

lndem. Co. ofAm. v. Mo.ore -&A.$socs.~ Inc•• 2Hi S.W.3d 302 (Te.nn.¥ ZO(7), COntrary toJ.A. 

Street's posit'ipn, that case,is not supportive. Under th¢:relevant Tennessee cases, claims eased 

exclusively on centmctsi involving damage to WDtkthat the insured contracted to perform, are not 

cove.ted by the insuring agreement of the standard policy. Moreover. even if those claimS were 

covered by the insuring agreelllen~1Jpon furtherevaJuaijoD; those claims would be e8:cl~ded by 

the "ColitractuaILiabiIity" exelusion of Bitco eOIIlIil,ercial liability policies. (I.A 008676-

OD8677). 
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Each ofBITCO's commercial general and excess liability policies contain a "Contractual 

Liability" exclusion. BITCO correctly asserted that these exclusions apply to exclude coverage, 

even ifthere. is found to be an "occurrence" resulting in ''property damage," which falls within the 

scope of the insuring agreement. The "Contractual Liability" exclusion contained in both the 

commercia11iability and umbrella policies, provides that the insurance does not apply to: 

Bodily injury" or ''property damage" for which the insured is obligated to pay 
damages by reason of the 8$sumption of liability in a contract or agreement. This 
exclusion does not apply to liability for damages: 

(1) 	 That the insured would have in the absence ofthe contract or agreement; or 

(2) 	 Assumed in a contract or agreement that is an "insured contract", provided 
the "bodily injury" or "property damage" occurs subsequent to the execution 
ofthe contract or am:eement. Solely for the pur:poses ofliability assumed in 
an "insured contract", reasonable attorney fees and necessary litigation 
expenses incurred by or for a party other than an insured are deemed to be 
damages because of "bodily injury" or "property damage", provided: 

(a) 	 Liability to such party for, orfor the cost of, that party's defense has 
also been assumed in the saine "insured contract"; and 

(b) 	 Such attorney fees and litigation expenses are for defense of that 
party against a civil or alternative dispute resolution proceeding in 
which damages to which this insurance applies are alleged. 

BITCO correctly asserted, and Scottsdale agreed, that neither ofthe exceptions set forth in 

~l1bpa,ragraph (a) and (b) above to the "Contractual Liability" exclusion applied in this case. in 

SllUStance, the policy proVides that this exclusion does not apply to liability for damages: 

1. That the insured woUld have in the absence of the contract or agreement; or 
2. Assumed in a contract or agreement that is an "insured contract" ... 

(I.A. 001253 (BITCO». 

In reaching its holding on this exclusion, the Circuit Court found that absent damage to 

property owned by a third party, there could be no coverage under the broadest interpretation of 

the SITCD policies. (J.A. 010673, ~ 34). There are no disputes offact whether damage occurred 

to property other than, the property of THD. J.A. Street admitted as much during the course of a 
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hearing with Court agreeing that there is not damage to anything other than the insured's work 

product, although J.A Street contends that TIID is a third party. (lA. 010505-010509). 

In an effort to persuade. this Court that the Circuit Court's ruling is overly broad and thus 

in error, J.A. Street argues that under the Circuit Court's ruling. The Contractual Liability 

Exclusion precludes coverage for property damages for which the insured is obligated to pay "by 

reason of '" a contract or agreement." Petitioner's Brief, p. 32. This argument was addressed and 

specifically rejected by the Circuit Court. 

In its Order, the Circuit Court stated, 

... that absent damage to property owned by a third party, there could be no 
coverage uttder the broadest intetpretation ofthe BITCO policies, even though the 
Court does not intetpret this exclusion to exclude all "contract" claims in general 
simply because the facts are plead in contract. Although this case is controlled by 
Tennessee law, citing to SUk v. Flat Top Construction Inc., 453 S.E.2d 356 (W.Va. 
1994), BITeO notes that West Virginia law supports the theory that the contractual 
liability exclusion applies to foreclose coverage. 

I 

In Silk the Court stated: 

Therefore, ~ only remaining issue is whether USF & G has a duty to 
defend the appellants on the plaintiffs' allegations ofnegligence. USF & G 
argues that the plaintiffs' characterization ofnegligence was used merely to 
trigger the appellants' insurance coverage. 

In detennining whether the underlying action is merely one of breach of 
contract or is a tort claim, we find helpful the analysis set forth by the United 
States Court of Appeals for the Fourth Circuit in City ofRichmond, Va. v. 
Madison Management Group. Inc., 918 F.2d 438,446 (4th Cir.1990): 

"The law of torts is well equipped to offer redress for losses suffered by 
reason of a "breach of some duty imposed by law to protect the broad 
interests ofsocial policy." Tort law is not designed, however, to compensate . 
parties for losses s~ed as a result ofa breach ofduties assumed 9n1y by 
agreement.. That type of compensation necessitates an analysis of the 
damages which were within the contemplation ofthe parties when framing 
their agreement. It remains the particuIar province ofthe law of contracts.' 
Id, at 360. 
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See also, State v. Wilson No. 15-0424 (W.Va; 2015) ("As to the Nelsons' claims for 
breach of contract, we have held: '[A] breach of contract...is not an event that 
occurs by chance or arises from unknown causes, and therefore, is not an 
'occurrence' as that word is defined in ... CGL policies"). Through its decisions, our 
Supreme Court of Appeals has made it clear that the "contractual liability" 
exclusion in question is unambiguouS and that pure breach of contract claims are 
excluded under such "contractual liability' exclusions. The Court has not found or 
cited any case that waivers from this prOI;iouncem~nt and grants summary jUQgment 
to BITca and Scottsdale as to all of its insurance policies issued to JAS, because 
the "contractual liability" exclusion appears in all of the poliCies. The Court also 
relies for authority on Cincinnati Insurance Co. v Grand Pointe, LLC, 2006 WL 
1806014 (IN. June 29,2006), not reported, which states: 

Sonie courts have held the new subcontractor exception abrogates the broad 
holdings ofearlier cases, like Vernon Williams, that construed the 1973 ISO 
form.Id at p. 11; American Family Mut. Ins. Co. v. Am. Girl, Inc., 673 
N.W.2d65, 83-84 (Wis.2004); see also O'Shaughnessy v. Smuclder Corp., 
543 N. W.2d 99 (Minn. Ct. App.1996). Although the Court understands the 
rationale of these decisions, several Tennessee cases have adopted the 
holding of Vernon Williams in cases where the 1986 ISO form was used. 
The Court concludes Tennessee courts, in the future, may very well decide 
the subcontractor exception to the "your work" exclusion results in 
coverage in a case such as this where there has been faulty subcontractor 
work that has resulted in damage to the contractor's non-defective work 
(emphasisadded). However, it is not the province of this Court to rewrite 
well esuwlished Tennes$ee law without some indicaticmfrom the Tennessee 
SUpreme Court Vernon Williams or later decisiOIiS relying on it were 
abrogated by the addition of the subcontractor exeeption." 

The Court further finds persuasive t11e federal decision in Trinity UniversalIn& Co. 
v. Turner Funeral Home, Inc., WL 23218046 (E.D. Tenn. Dec. 12,2003) wherein 
the court applying Tennessee law held that the standard contractual liability 
exclusion contained in a COL POlicY excludes 'Coverage for breach of contract 
claims asserted against the insured. 

(J.A.frl0674-010675). 

Acbowledging that the Tehi1essee Supreme COurt has not addressed the «COntractual 

Liability" exclusion; I.A. Street asserts that Tennessee courts adhere to the majority View on COL 

fonn interpret.ationand directs' this Court to the holding in American Family Mut. Ins. Co. v; 

American Girl, mc., 673 N.W.2d 65 (Wis. 2004). It should be noted that Tennessee courts have 
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never adopted the holding of American Girl. Moreover, the reasoning of American Girl is 

inconsistent with the holdings .that have been made in Tennessee insurance cases. The Tennessee 

courts clearly embrace the fact that exclusions can only exclude coverage, and therefore, can never 

add to it. See, Cincinnati Insurance Co. v Grand Pointe, LLC, 2006 WL 1806014 (IN. June 29, 

2006). supra, quoting Standard Fire Ins. Co. v, Chester-O'Donley & Assocs., 972 S.W .2d 1, 1998 

Tenn.App. LEXIS 65 (1998) ("if coverage cannot be found in the insuring agreement It will not 

be found elsewhere in the policy ... exclusions can only decrease coverage"). Thus, American Girl 

is ofno consequence in this case. 

As noted by the Tennessee Supreme Court, in Vernon Williams & Son Construction Co. v. 

Continental Ins. Co., 591 S.W.2d 760 (TN 1979), 

We are convinced that the standard comprehensive general liability policy does not 
provide coverage to an insured-contractor for a breach ofcontract action grounded 
upon faulty workmanship or materials, where the damages claimed are the cost of 
correcting the work itself. 

Vernon, 591 S.W. 2d at 765. In 2013,the U.S. District Court for the Eastern District ofTennessee 

relied upon the Vernon holding stating, 

The Supreme Court of Tennessee has long held that, pursuant tQ SQ,Ch 
exclusions, ''the standard comprehensive general liability policy does not provide 
coverage to an insured-contractor for a breach of contract action grounded upon 
faulty workmanship or materials. where the damages claimed are the cost of 
correcting the work itself." Vernon Williams & Son. Constr.,lnc.. v. Cont'l Ins. Co.• 
591S.W.2d 760; 765 (Tenn.J979). See also idat 764 ("The risk intended to be 
insured is the posSibility that the goods, products or work of the insured, once 
relinquished or completed, will cause bodily injury or damage to property other 
than to the product or completed work itself .... The coverage is for tort liability for 
physical damages tD Dthers and not for contractual liability of the insured for 
economic loss because the pr-oduct or completed work is not that for which the 
48maged person bargained.") (citation omitted). 

Builders Mut Ins. Co. v. Picke~2013 WL 37:88225 (E.H.,Tenn. July 18, 2013). 
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In an effort to persuade this Court to reject the guidance provided by various Tennessee 

Courts, I.A Street cites to Ewing Constr. Co. v. Amerisure Ins. Co., 420 S.W.2d 30 (Tex. 2014). 

In Ewing, the court held that a general contractor who agrees to perfortn its construction work in 

a good and workmanlike manner, without more, does not enlarge its duty to exercise ordinary care 

in fulfilling its contract Petitioner's Brief; p. 34. The court then went on to examine the nature 

ofthe duty regarding a good and workmanlike manner. While the analysis ofthe Texas court may 

be enlightening, adopting such a holding in this case would allow a time barred unasserted 

negligence claim to benefit from the extended statute of limitations ofa breach of contract claim. 

This cannot be the result when applying the plain and ordinary meaning of the words of the 

applicable insurance policies. 

J.A. Street urges this Court to hold that a Tennessee Court would adopt the rationale of a 

Texas court to find the Contractual Liability Exclusion inapplicable. Because this Court isbound 

to apply Tennessee law, Scottsdale urges this Court to follow the holding in Vernon Williams, 

supra and Builders Mut., supra and, using Tennessee contract interpretation principles, uphold the 

ruling of the Circuit Court on the Contractual Liability Exclusion. "In the absence of fraud or 

mistake, a contract must be interpreted and enforced as written even though it contains terms which 

may be thought harsh and unjust." Allstate Ins. Co. v. Wilson, 856 S.W.2d 706 (Tenn. 1992). 

In yet another effort to have this Court overturn the ruling of the Circuit Court, 1.A. Street 

asserts that there remains a dispute ofmaterial factasto whether there was damage to a third party 

in the underlying case. Petitioner's Brief, p. 35. This argument is misplaced and I.A. Stteet 

misconstrues what is considered a "third-party" for purposes of estabIlslllng a right to insurance 

coverage. The contract at issue is between THD and J.A Street. Moreover, this part of the 

exception to the exclusion applies in the instance of an insured contract. J.A. Street has never 



argued, and the Court found, as a matter of law, that its contracts with THD constituted an insured 

contract pursuant to the applicable policy definitions. (J.A. 010673, ~ 33). For these reasons, this 

argmnent must be rejected. 

lA. Street asserts that yet another exception to the Contractual Liability Exclusion applies, 

namely. Exception 1, that the exclusion does not apply to liability ''that the insured would have in: 

the absence of the contract or agreement." Petitioner's Brief; p. 36. J.A. Street argues that the 

contractual liability exclusion does not apply as it woUld have tort liability for the defective 

workmanship and other claims asserted by THD. The problem with this argument, however, is 

that IA Street's tort liability is batted by the applicable statute of limitations. J.A. Street wants 

this Court to ignore the lack of tort liability actually pled. To permit J.A. Street to rely on this 

exception would allow J .A. Street to back door its way into insurance coverage, which is not the 

intent of the policy. Moreover, as the Tennessee Court noted in Vernon Williams, supra, 

.... The coverage is for tort liability for physical damages to others and not for 
contractual liabilit.Y of the insured for economic loss because the product or 
completed work is not that for which the damaged person bargained.") (citation 
omitted). 

Vernon Williams, 591 S.W.2d at 764. I.A. Street's argument shoUld be rejected. 

D. 	 Assignment of Error D 0/ the Petitioner's Brief is Directed III Zuric/,. 
Aldioug/' Scottsdale Supports Zurich IS Position, Scottsdale Offers No 
Argument on Ille Alleged Error 

E. 	 The Circuit Court Did Not Commit Error in GrllntingSummary 
Judgment to BITCO, Scottsdale and oll,ers by Holding t/,at Exchlsion M 
ofthe Business Risk Exclusions Appliedll 

Although the Court granting summary judgment in its entirety pursuant to the contractual 

liability exclusion, See §V,C, supra, the Circuit Court continued its analysis as to other e:x:clusions 

;t G~ven the follow form nature of ScottSdale's insurance policies, Scottsdale incorporates BITCO's 
Response on this issue. 
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noted within the I;1pplicl;1ble insurance policies. Specifically, the Circuit Court held that coverage 

for J.A. Street was also barred by the business risk exclusions contained within the insurance 

policies. (J.A. Oi0680, ~ 37). Specifically, the Circuit Court tuIed that under Tennessee law, 

exclusion M would apply to bar coverage for J.A. Street for all carriers with exclusion M within 

their policies. Id 

The "business risk exclusions" within the BrrCO policy forecloses coverage as well. 

These provisions state that the insurance does not apply to: 

j. Damage to property 

*** 
(5) That particular part of real property on which you or any contractors or 
subcontractors working directly or indirectly on your behalf are performing 
operations, ifthe property damage arises out ofthose operations; or 

(6) That particular part of any property that must be restored, repaired or 
replaced beca1,JSe "your work'" was incorrectly performed on it. Paragraph (6) Of 
this exclusion does not apply to "property damage" included in the "products
completed operations hazard", 

... ... ... 

I. Damage to your work 

"Property damage" to "'yQur work;'...and included in the proUu.cw.oonlpleted 

operations hazard. 

This exclusion does not apply if the damaged work or the work out ofwbichtbe 

damage arises was performed on your behalf by a subcontractor. 


m. Damage to' impaired property or property Dot physically damaged 
,en d',,· ". . . eel rty" . • t f:rroperty amage to lUl~ . prope .,. ansmg ou 0 • 

(1) a defect, deficiency, inadequacy or dangerous condition in ~OWproduct'~ 
ot "your work"; or . 
(2) a delay or failure by you oratiyone acting on your behalf to perform a 
contract or agreement in IlccQroance with its tellll&. 

D. Recall of products;.work or impaired property 

"Impaired property" is defined as "tangible property, other tb.an ~'your JU:QdQ.Cf' Of 
~'your work" that cannot be used or is less useful because: 
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a. It incorporates ''your producf' or "your work" that is known or thought to be 
defective, deficient, inadequate or dangerous; or 

b. You have failed to fulfill the tenus ofa contract or agreement, ifsuch prop.erty 
can be restored to use by: 

a. the repair, replacement, adjustment or removal of"your producf or 
"your work"; or 

b. your fulfilling the tenus of the contract or agreement. 

In its argtUllent to this Court, J.A. Street admits that while Exclusion M and other business 

risk exclusions may exclude coverage for damages to the insured's own defective work, they do 

not exclude coverage for damages to other property, including the non-defective work of the 

insured. Petitioner's Brief{ p. 39. J,4. Street proceeds to undertake an analysis regarding the 

Business Risk Exclusions within CGL insurance policies. 

As noted by the Circuit Court, unlike in this Court's analysis in Cherringfon~ where the 

Court did, not address the second proviso of Exclusion M, the insurance companies herein rely on 

the breach ofcontract exclusion in Exclusion M. (J.A. 010680, ,37 citing Cherrington v. Erie 

Ins. Prop., 231 W. Va. 470, 745 S.E.2d S08 (W. Va. 2013)). The Circuit Court held that the 

subcontractor exception wQuld apply to all busineSS ri~k ~clU$i9~. ld. .HoweveI', the Circuit 

COurt held that underTe.imessee law, Exclusion M would apply for the carriers with the provision. 

lA. Street however, as~s this Court to merely ¢ly upon the contractor exception, ignoring the 

provisions ofthe definition ofimpaired property. This analysis fails as the Cherrington Opinion 

noted that the parties di4 not contend that the damages. reSlJlted from breach ofcontract -Of faihIte 

to perfonn contractual obligations. (J.A. Ol0679). That, however~ is precisely the~~gationand 

ismle -in the instant l1tigatto~ breach of contract. ThtJS~ the Circuit CoUrt was correct in holding 

that Exclusion M applied. 
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I 

I 
In this case, as set forth above, J.A. Street and its subcontractors were responSible for nearly 

the entirety of the development of the Merritt Creek property. (lA. 010659, ~ 4). In Travelers 

Indemnity Co. ofAmerica v. Moore & Assoc., Inc., 216 S.W.3d 302 (Tenn. 2007), the Supreme 

Court of Tennessee examined the effect of a "your work" exclusion that stated, in part, "property 

damage" to '''your work' arising out of it or any part of it" was excluded from coverage. "Your 

work" was defined as "work or operations perfonned by you or on your behalf [.]" THD alleges 

that the damages at issue in this case arise from the placement of engineered fill material by 1.A. 

Street andlor 1.A. Street's subcontractors and its subsequent settlement/movement. 

In Moore, the Tennessee Supreme Court ofAppeals concluded that the entire hotel met the 

definition of "your work" because the entire construction project was perfonned by Moore or by 

subcontractors on Moore's behalf. Therefore, the Tennessee court concluded that all damages to 

the hotel initially were excluded by the "your work" exclusion. The court noted this exclusion to 

be consistent with Vernon Williams' holding that CGL "exclusions" preclude coverage of ali. 

insured-contractOI;'s faulty workmanship when the damages claimed are the cost ofcorrecting the 

work itself. Moore, at 310. 

While at :first glance it might appear that the subcontractor exception would override each 

ofthe business risk exclusions under Moore, this is not the case. Regardless ofwhether work was 

performed by 1.A. Street or on its behalfby a subcontractor, coverage is excluded for property that 

must be restored, repaired or replaced because such work was incorrectly performed. By its very 

terms, this ex~lusion operates to preclude coverage in this case. The exclusion does not merely 

limit itself to the insured's work itself. Rather, the exclusion applies to Ilany property that must be 

restored, repaired or repiaced'i because I.A. Street's work or work performed on J.A. Street's 

behalfby subcontmetors was incorrectly performed. 
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Given that the second proviso ofExclusion M is applicable in the instant appeal, unlike in 

Cherrington, where it was not applicable, the Circuit Court's ruling was correct as to the business 

risk exclusions. J;A. Street contends that given the application of the subcontractor Exclusion L, 

it must be made applicable to M, thus providing an exception to the exclusion. As discussed above, 

however, this analysis fails as the second proviso ofM was not applicable in Cherrington. Unlike 

in this case, it was not relied upon by Erie and as the vast majority of work was performed by 

subcontractors. Such was not the case in the instant claim, wherein J.A. Street performed the vast 

majority ofthe work12• (J.A. 010676-010679; ~ 36). Moreover, the Circuit Court found that since 

the carriers herein relied upon the breach of contract provision of Exclusion M, the Tennessee 

Court ·would apply the Exclusion to bar coverage. (J;A. 010680, ~ 37). 

F. 	 Assignmellts of Error F and G are Directed solely at Oldo Casualty. 
Scottsdale Offers No Argument on ti,e Alleged Error 

G. 	 See F; Above 

H. 	 Tile Circuit Court Did Not Commit Error in Holding tl,at THD's Claim 
Does Not Constitute Property Damage as Defined by the Applicable 
Insurance Policies 

In the underlying action, THD sought to recover damages for loss of property value after 

completion of repairs ($7,900,000.00); lost rent from damages to individual units ($809,395.62); 

as well as damages relating to refinancing the debt. (J.A. 010686, ~ 52). 

As noted above, the Scottsdale insurance policies followed fonn to the BITCO policies. 

The definition ()f propQ1y damage as applied to the Scottsdale policy is contained within the 

BITeO Umbrella policy. Specifically, property damage is defiDedwithin the BITCO Umbrella policies 

as follows: 

12 It should be noted that BITCO, on behalf of J.A. Street paid. settlement monies to resolve the Target 
lawsuit. (J.A. 010661, 't/16). 
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SECTION VI - DEFINITIONS 

18. "Property damage" means: 

a. Physical injury to tangible property, including all resulting loss ofuse of 
that property. All such loss of use shall be deemed to occur at the time of the 
physical injury that caused it; or 

b. Loss of use of tangible property that is not physical injured. All such 
loss of use shall be deemed to occur at the time of the "occurrence" that caused it. 

O.A. 008694). In reaching its ruling on this issue, the Circuit Court held that the "economic" 

damages sought by THD did not meet the definition of property damage and thus there was no 

coverage under the Scottsdale insurance policies. (J.A. 010686, , 52). In presenting its argument 

to the Court, Scottsdale relied upon well-established Tennessee law. The Court adopted 

Scottsdale's position on the issue. (J.A. 010686, , 53). 

"[C]onstruction expenses, lost profits, or diminution in value of the project c~used by the 

insured's defective work are the sort of economic losses that do not fit within the definition of 

'property damage.'" Standard Fire Ins. Co. v. Chester-O'Donley & Assoc., Inc., 972 S.W.2d 1,9 

(Tenn. Ct. App. 1998) (applying Kentucky law) (Citing SLA Property Management v. Angelina 

Cas.. Co.. &56 F.2d 69,72'~·73 (8th Cir. 1978». 1.A. S4"~t now argues that a more recent case,. 

interpreting Tennessee law, rejected the holding ofSttlffdard Fire and provide's coverage under the 

policy. Petitioner's Brie/p. 49. Examining the holding, the U.S. District Court for the Eastern 

District ofTennessee noted that Stll'ndard Fire did not establish aper se rule that econOmic losses 

were never covered underCGt policies. Se¢.4ufd-OW'n¢rs Ins. Co. v. Se. Car Wash Sys;, 18'4 F. 

Supp. 3d· 625 (E.D. Tena 2U16j. Rather. the Auto ()MJners~ Court interpreted the holding in 

Sttindaid Fire to imply that when there is physical injury to tangible personal property that is not 

owned by the insured or that is not part of the insured's work, there woUld be coverage. Id. at. 

632. Auto-Owners di4 IiQtoverrule the holding ofStandard Fire, but rather, explained the same. 
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While at first glance, Auto-Owners may seem helpful to lA. Street's case, the ruling do'es not 

change the analysis and ultimate ruling ofthe Circuit Court. 

Unlike in AUlo-Owners, there is no physical injury to tangible personal property alleged in 

this case. The damages claimed by THD relate to loss of value to real property. Moreover, the 

damage to THO's real property is a result ofthe work ofJ.A. Str~et Thus, the exception, as relied 

upon by J.A. Street in support of its position, is defeated by the very analysis in Auto-Owners. 

J.A. Street then attempts to differentiate the Court's decision in Tennessee Farmers Mutual 

Insurance Company v. Reed, 419 S.W. 3d 262 (Tenn. Ct. App. 2013) wherein the holding validates 

the Circuit Court's holding that THD's economic losses do not constitute property damage. While 

it is accurate that there was not physical injury to tangible property in Reed, it does not render the 

analysis of the terms "loss of use" any less significant. Interpreting the definition of property 

4amage. the Tennessee Appellate Court explained that loss of use and loss ofvalue were two 

different concepts. The Court noted that while the promissory notes were still usable, they were 

not of value, thus the damages were c.conomic damages and not property damages. Id. at 269. 

The Court in Reed noted, 

[wJhat Defendants actually are arguing is that they suffered· an 'economic loss, i.e., 
their loss of investment or value. As this Court noted in Standard Fire Ins. Co.v. 
Chester-O'Donley & Assocs., Inc., however, "general liability policies are not 
intended to cover the insured's contractua1liability for economic loss because its 
work was not that for which the damaged person bargained. 

Iii. citing Standard Fire Ins. Co~ v . .€heSfer-Otfi)onJey &- Assocs., Inc;, 972S.W.2d 1, 7 

(Tenil.Ct.App.1998). 

In the instant civil action, THD seeks to recover for loss ~fuse of the property value after. 

the completion ofrepairs. Much like· the promissory notes in Reed, the property is usable, but.the 
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allegation is that its value has been diminished. Thus, as noted by the Circuit Court, the alleged 

damage is an economic loss and not property damage. (J.A. 010686, ~ 5:3). 

In Messer Griesheim Indus., Inc. v. Cryotech o/Kingsport, Inc., 131 S.W.3d 457 (Tenn. 

Ct App. 2003) , the court explained the difference between property damage and economic loss: 

[W]e use the tenns "property damage" on the one hand and "economic loss" on the other to 

describe different kinds of damage a plaintiff may suffer. An action bmught to recover damages 

for inadequate value, cost ofrepair, and replacement ofdefective goods or consequent[ial] loss of 

profits is one for '~economic loss." Property damage, on the other hand, is the Restatement's 

physical harm ... to [user's] pmperty. Id, at 465 (quoting Restatement (Second) of Torts § 402A 

(1965». 

Moreover. even ifthis Court somehow determines that the "economic" damages for which 

THD seeks recovery constituted property damage, which is contrary to the clear and unambiguous 

policy language, by definition, loss of use shall be deemed to occur at the time of the physical 

injury that caused it. (J.A.008694). In this n:gard, the Tennessee Supreme Court has stated that 

"[a]n 'occurrence policy' is a policy in which the coverage is effective if the negligent act or 

omitted act occurs within the policy period, regardless ofthe date ofdiscovery." See State o/Tenn. 

ex rei. McReynolds v. United Phys. Ins. Risk Retention. Group., 921 S.W,2d 176; 177 n.l (Tenn .. 

1996). Despite the number ofyears that have elapsed since the initial slope failure, and the wealth 

of information that l.A. S~et has obtained relative to the same, to this date, I.A. Street has been 

unable to establish that any ofthe "injuries" occUrred during the Scottsdale policy"periods. 
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VI. 	 CROSS-ASSIGNMENTS OF ERROR 

A. 	 The Circuit Court e"ed in finding tllat ti,e application ofthe Subsidence 
Exclusion is a qllestion offilet for tile jllry 

Scottsdale's excess insurance policy contains an exclusion entitled, "SUBSIDENCE 

EXCLUSION." This clear and unambigpous language ofthe exclusion provides, 

This policy does not apply to any damages directly or indirectly arising out of, 
caused by, resulting from, contributed to, or aggravated by the subsidence, settling, 
expansion, sinking, slippmg, falling away, tilting, caving in, shifting, eroding, mud 
flow, rising, or any other movement ofland or earth resulting from any operations 
of any "insured" or any person or organization for whose acts any "insured" is 
legally responsible. 

(J.A. 007029). 

In its ruling that found questions of fact as to the application ofthis exclusion. the Circuit 

Court held this Scottsdale policy language to be unambiguous relating to the "operations of the 

insured." (J.A. 010685-01 0686, ~ 50).13 Despite this conclusion, however, the Circuit Court found 

that a jury issue exists as to the cause of the damages, thus precluding summary judgment under 

Mu"ayv. State Farm Fire and Cas. Co., 203 W. Va. 477, 509 S.E.2d 1 (1998). This ruling, based 

upon the facts and applicable policy language, should be reversed by this Court. 

Most recently, this Court in Erie Property & Casualty Ins. Co. v. Chaber, 2017 WL 

2415333 (W. Va. June 1.2017) held, "[a] provision in an insurance policy that excludes a loss 

regardless of whether such loss is 'caused by an act of nature or is otherwise caused' is not 

~biguous and excludes coverage for the loss whether it is caused by a man-made or a naturally-

Cilcctming event.;' The Exclusion within the Erie insurance policy provided as follows: 

~3_In its Order Granting Summary Judgment in Favor of Scottsdale Insurance Company, the Circuit Court 
stated that the reasoning cited in the COUIt's m.emorandum con~eining Zurich's various grounds supporting 
summary judgment in its favor equally applies to Scottsdale. (J.A. 010685, '48). The articulated reasons 
include because the specific lanIDl8-ge says naturally occurring phenomena or is man-made it is not 
ambiguous. HoweVer, J.A. Street alleged it would be a question offact becaUSe the damages Were cause4 
by othercontributingfilctors; precluding summary judgment. (J.A. 009558). 
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Earth Movement a. Earthquake, including tremors and aftershocks, and any earth 
sinking. rising, or shifting related to such event; b. Landslide, including any earth 
sinkiilg, rising, or shifting related to such event; c. Mine subsidence, meaning 
subsidence of a manmade mine. whether or not mining activity has ceased; or d. 
Earth sinking (other than sinkhole collapse), rising, or shifting inclUding soil 
conditions which cause settling, cracking· or other disarrangement offoundations, 
or· other parts of realty. Soil conditions include contraction, expansion, freezing, 
thawing, erosion, improperly compacted soil, and the action of water under the 
ground surface. 'This exclusion applies regardless of whether any of the above, in 
Paragraphs 5..a. through S.d., is caused by an act of nature or is otherwise caused. 
But if Earth Movement, as described in 5.a. through 5.d. above, results in fire, 
explosion, spriIikler leakage, volcanic action, or building giass breakage. we will 
pay for the "loss" or damage caused by such perils. 

In reaching its decision, this Court commented that it had not had prior occasion to address this 

particular exclusionary language; thus, this was a matter offirst impression. Id, at *4. 

Of significance, the Court examined the treatment of the exclusion by other Courts. one 

such Court was the Eastern District of Tennessee. In Ski Chalet Village Owners Club, ~. v. 

Empl'T Mut. Cas. Co., the Eastern District of Tennessee held that the earth movement and water 

exclusions applied "regardless of whether ... caused by an act of nature or is otherwise caused. 

ld,at • 5 citing Ski Chalet Village Owners Club, Inc. v. Empl'r Mut. Cas. Co., No.3:16-CV..20-

TAV-HBG, 10 2016 WL 6'892759, at *1 (E.D. Tenn~ Nov. 22. 2016). 

This Court in Chaber tbrtheropined, "a provision in an insurance policy excludiIiga lbss 

regardless of whether such Joss is "caused by an act of nature or is otherwise caused" i~ not 

ambiguous and excludes coverage for the loss whether it is caUsed il}!' a man-made or a llaturally

occurring event." Itt Tlili! Court therefore concluded, ""[t]hus, in the present case, whether the 

event was triggered by natural forces or improper excavation of the hillside at the rear ofthe 

prop~, the exclusion applies." the sante res1,.1lt should be reached in this Qil$e, including the 

reversal ofthe Circuit Court's decision that a question offact eXisted for the jury. 

Wlthinthe Amended Complaint, TIIDaJ:leged that it incurred damages related to slides 

and land movement throughout the remainder-ofthe development including damage ~o the-Shops 



fA' building and surrounding area, the Shops 'C' building [AC. Moore building] and surrounding 

area, the Office Depot building and surrounding area, and the stonn drainage and sanitary sewer 

systems. (lA 000231-000232). 

It is unequivocal that the damages for which THD seeks a recovery from J.A. Street are 

excluded under the subsidence exclusion, as the damages, as alleged, arise as a result ofany other 

movement of land or earth resulting from any operations of any "insured" (J.A Street) or any 

person or organization for whose acts any "insured" is legally responsible. 

In an effort to dissuade this Court from applying the clear and unambiguous Subsidence 

Exclusion, both THD and J.A Street argued that the exclusion does not apply to "engineered fill." 

Unfortunately for both THD and lA. Street, such a position is contrary to their own expert reports 

and witness testimony. THD's Rule 30(b)(7) Deponent testified "engineered fill" is simply soil 

and rock placed in a controlled manner. n[E]ngineered fill material" is fill "that's placed by the 

specs, what's required by the [engineering] specs." (J.A. 008775-008776). Engineered fill could 

be "dirt, clay, rock" or "a combination." !d. 

J.A Street;'s Rule 30(b)(7) corporate representative explained: i'lt!s basically soils, rock, 

and/or other that!s takeJifrom one place, put in another in a controlled manner." (J.A. 008777~ 

008779). 

The Geotechnical Engineering Report issued by BF Langan Consultants, LLC for THD 

and relied upon by J.A Street in its motion foi' summary judgment, provides, 

[t]ill materials at Tracts 2 & 8 generally consisted ofmedium to stiffclays and silts 
with intermittent gravel-sized weathered Shale fragments... .:The: fill appears to be 
reworked r¢Sidualsoil and weathered shale bedrock fragments that may have been 
excavated elsewhere on the site during the aforementioned cut and fill regradjng 
operations. 

(l.A. (08789). The report continuest 
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[f]ill materials at Tracts 4 & 5 generally consisted ofmedium to stiff clays and silts 
with intermittent gravel-sized weathered shale fragments .... The fill appears to be 
reworked residual soil and weathered shale bedrock fragments that may have been 
excavated elsewhere on the site during the aforementioned cut and fill regrading 
operations. 

(J.A. 008790). As to tracts 7A & 7B, the report notes, 

[f]ill materials generally consisted of medium to stiff clays and silts with 
intermittent gravel-sized weathered shale fragments .... The fill appears to be 
reworked residual soil and weathered shale bedrock fragments that may have been 
excavated elsewhere on the site during the aforementioned cut and fill regrading 
operations. 

(J.A.008790). Within the Discussion and Conclusions Section ofthe report, the author states, 

[r]egardless of the above, we believe that at least a portion of the observed site 
settlements may actually be associated with downward vertical components of 
slope movements. 

Based on the boring data. alone, there is no direct evidence ofvoids in the fill nor is 
there presently direct evidence of vulnerable skip planes within the fill or at the 
boundary ofthe former ground surface and fill ... Jt is also considered possible that 
at least a portion of these materials may have been placed over poorly prepared 
subgrades. Also, the existing site soils are known to be .erodibleand subject to 
softening when exposed to wet conditions. That is, when exposed to adverse 
concentrations or velocities of water, the fine-grained portion of these materials 
may migrate out ofthe bulk soil matrix or soften. When this happens at the ground 
surface, it often reveals itself as erosion, sloughing, and soil losses that collect in 
depressions and toes ofslopes. 

(IA. 0087%). As is clear from the Report prepared for THD and submitted by J.A. Street, 

"engineered fiU" was composed, at least, in part of soil and rock. The plain and ordinary meaning 

bfthe words within the Scottsdale Subsidence Exclusion, when reviewed in connection with the 

expert report clearly shows that the Sub$idence Exclusion precludes coverage as settlements are 

associated with slope movement, which, is movement of land or earth from the operations ofthe 

insUred, I.A. Street. The Circpit Court rejected J.A. Street~s argum¢lit that the exclusion did not 

apply because engineer fill material is different from land, earth or mud. (J.A. 01 0685). 
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The report also noted that "at least ofa portion ofthe fill may have been placed over poorly 

prepared subgrades:' (I.A. 008796). Regardless of whether the slope failures and settlement 

occurred in the "engineered fill" or in the poorly prepared subgrades, dainages related to the same 

are excluded from coverage. 

In interpreting insurance contracts, the Tennessee Court has stated, "[w]e are to give the 

language used in an insurance contract its usual and ordinary meaning and construe the policy" 

'as a whole in a reasonable and logical manner.'" Travelers Indem. Co. ofAm. v. Moore & Assocs., 

Inc., 216 S.W.3d 302, 306 (Tenn.2007) quoting Standard Fire Ins. Co. v. Chester-O'Donley & 

Assocs., Inc., 972 S.W.2d 1, 7 (Tenn.CtApp.1998). 

In Hoang v. Monterra Homes (Powderhorn) LLC, 129 P.3d 1028 (Colo. App. 2005), as 

modified oil denial of reh'g, (May 12, 2005) and judgment rev'd on other grounds, 149 P.3d 798 

(Colo. 2007), as modified, (Mar. 5,2007), the CGL policy in question excluded coverage for 

property damage "arising out of, caused by, resulting from, contributed to, aggravated by, or 

relating to earthquake, landslide, mud flow, subsidence, settling, slipping, falling away, shrinking, 

expansion, caving in, shifting, eroding, rising, tilting, or any other movement of land, earth., or 

mud." The insured claimed that the exclusion did not apply to movement of"artificial fill." The 

court rejected this interpretation of the exclusion, as the language did not distinguish between 

natural and artificial causes and ·to create one would be to rewrite policy language. The Circuit 

Court's ruling was erroneous insomuch as the clear and unambiguous language of the policy's 

subsidence exclusion did not limit the application oftbe exclusion to such a narrow interpretation. 

In rendering its ruling, the Circuit Court relied upon this Court's decision in Mu"ay v. 

State F(l1'm Fire and Cas. Co., 203 W. Va. 477, 509 S.E.2d 1 (1998) as to the "other contributing 

factors". InMurray. this Court held, 
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We hold that, when examining whether coverage exists for a loss under a first-party 
insurance policy when the loss is caused by a combination of covered and 
specifically excluded risks,th~ loss is covered ifthe coveted risk was the efficient 
proximate cause of the loss. No coverage exists for a loss if the covered risk was 
only a remote cause ofthe loss, or conversely, ifthe excluded risk was the efficient 
proximate cause of the loss. The efficient proximate cause is the risk that sets 
others in motion. It is not necessarily the last act in a chain ofevents, nor is it the 
triggering cause. The efficient proximate cause doctrine looks to the quality ofthe 
links in the chain ofcausation. The efficient proximate cause is the predominating 
cause ofthe loss. 

One more point is made clear by courts considering the problem ofconcurrent ris~: 
the question of which event was the efficient proximate cause of the loss is 
generally a question of fact Id citing State Farm Fire & Cas. Co. v. Von Der 
Lieth, 54 Cal.3d 1123, 1131, 2 Cal.Rptr.2d 183, 188-89, 820 P.2d 285, 290-91 
(1991). 

The applicable exclusions in Murray. of which there were two from two different 

homeowner policies, did not contain critical language contained within the Scottsdale policy 

exclusion. Omitted from both the Allstate exclusion and the State Farm exclusion, but contained 

within the Scottsdale SubSidence Exclusion is the language, " ... or any other movement ofland or 

earth reSUlting from any operations ofany "insured" or-person or organization for whose acts any 

"insured'~ is legally responsible." (I.A. 007029).' The policy issued by Allstate excludes coverage 

for any loss resulting from: 

2. Earth movement, including, but not limited to, earthquake, micanic eruption, 
~dslide. subsidence, mud flow, sinkhole, erosion, or the sinking, rising, $b.iftiQg, 
expanding, bulging, cracking, settling or contracting of the earth. This exclusion 
applies whether or not the earth movement is combined with water. 

Similarly, the policy issued by State Farm excludes coverage for losses resulting frQm: 

b. Earth Movement:, meaning the sinking, rising, shifting, expanding or 
contracting of earth" all whether combined with water or not Earth movement 
includes but is not liinited to earthquake, landslide, mudflow, sinkhole, subsidence 
and erosion. . 

MfRraJl, 509 8.Kld at p. 6, Interpreting these clauses, this Court C'OllcIuded that the earth: 

moVement exclusions must be read to refer only to phenomena t-eStilting from natural, rather than 
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man-made furces. One ofthe possible causes ()fthe rock fall identified in Murray was the possible 

negligence in the construction of the high wall behind the plaintiffs' homes. There were other 

natural causes identified as well, thus creating the efficient proximate cause argument and 

conclusion. Unlike the State Fann and Allstate policies, however, the Scottsdale policies clearly 

excludes coverage for movement of land resulting from the operations of the insured. (J.A. 

(07029). Accordingly, given the unambiguous policy language of the Scottsdale insurance 

policy, the Circuit Court erred in finding that questions of fact remain regarding the causation of 

the damages. 

B. 	 TI.e Circuit Court e"ed infinding tltat tlte application o/t/le Known Loss 
Exclusion and Loss-in-Progress Doctrines are a qUi!$tion 0/fact for the 
jury 

1. 	 The Common Law Loss-in-Progress Doctrine precludes coverag~ 
under the Scottsdale Insurance Policies 

Controlling Tennessee law defines a loss in progress as follows: 

A loss in progress is one that is a 'known loss' at the time that the insured enters 
into the insurance contract. In other words, a known loss that begins prior to the 
purChasing ofinsurance coverage and Continues until after the effective date ofthat 
insurance contract is a 'loss in progress' that precludes coverage. 

Northfield Ins. Co. v.Isles ofJune C()nsulting Ltd, No.. '9-CV-1186, 2001 WI.. 34016047, at *6 

(M.D. Tenn. Sept. 26, 2001) (internal citation omitted). "Generally, [the] doctrine embodies the 

principle that losses-which exist at the time ofthe insuring .~nt, or which are so probable or 

imminent that there is insufficient 'risk' being transferred between the insured and the insurer,. are 

not proper subjects of insurance." Americ;an & Foreign 111$. Co., lnc, v. Sequtttchjeo Concrete 

Servs., Inc., 441 F.3d 341, 344 (6th CU:-.2606), rehtg en bane denied(Apr. 25, 2006} (citation and 

internal quotation marks omitted). 
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The loss in progress doctrine's basic premise is that insurance policies are intended 
to protect insureds against risks of loss; not losses that have already taken place or 
are substantially certain to occur. Accordingly. the doctrine is properly invoked 
when the insured 'knows' about the claimed loss before the policy is purchased. 

New Hampshire Ins. Co. v. Knoxville Cast Stone, Inc., 433 F.Supp.2d 879, 884 (E.D.Tenn.2004). 

affd sub nom. American & Foreign Ins. Co., Inc. v. Sequatchie Concrete Servs., Inc., 441 F.3d 

341 (6th Cir.2006). reh'g en bane denied (Apr. 25, 2006) (citing Aetna Cas. & Sur. Co. v. Dow 

Chem. Co., 10 F.Supp.2d 771, 789 (E.D.Mich.1998»)(intemal quotation marks omitted). 

In its ruling. the Circuit Court recognized the appropriate standard under Tennessee law as 

to the loss-in-progress (common law doctrine). (J.A. 010684-010685, ~44). Thereafter, the Circuit 

Court found that the insurance policies contain language regarding "any continuation, change or 

resumption of such injury" and that such language could be susceptible to more than one 

interpretation especially in the case of continuing or progressive damages over a period of years, 

rendering the issue a question offact for the jury. (J.A. 010685, m45 and 46). 

In the instant civil action, it is without dispute that J.A. Street was aware that a series of 

serious losses had taken place at the Menitt Creek site prior to its purchase of insurance from 

Scottsdale. As noted above, Scottsdale's first date on the risk for its excess policy was March 31, 

2003, approximately sixteen (16) months after the slope failure behind the Target Store at the 

Merritt Creek site that occurred on or about September 21, 2001 and months after physical 

evidence of damage at the "Shops A"location had been confinned. (J.A. 006986; lA. 006990; 

007045 (detailing that crack monitoring mechanisms were installed on the Shops A on or about 

January 21, 2002, with damage becoming visually apparent by November 2002». J.A. Street 

completed its-initial application for insurance through Scottsdale, signed by Jim Street himsel4 on 

January 14,2003, well after these events had occurred. (1.A. 006991-007002). 
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Sequatchie Concrete, the case relied upon by the Circuit Court, involved a waterproofing 

claim for blocks on a hotel exterior. Frizzell Construction Company ("Frizzell") was the general 

contractor for the construction of the hotel. A portion of the hotel's exterior was clad in "split 

face" concrete block manufactured and sold by Kno~e Cast Stone, Inc. ("KCSI"). Sequatchie 

Concrete Services, Inc., is the parent company of KeSI. ld., at 342 ..343. The block KCSI 

delivered to Gatlinburg was not waterproof. 

As Frizzell was installing the block on the hotel's exterior, it noticed that water penetrated 

the material. In October, 1995, Frizzell told KCSI about the problem, and KeSI replied that water 

penetration was nonnal at that stage ofthe construction process. Water continued to penetrate the 

block throughout the remainder of construction. Throughout 1996, Gatlinburg and Frizzell 

,communicated their concern about the block to KCSI. ld., at 343. After Frizzell had installed the 

.roof and sealed the building's openings, the block still leaked when it rained causing damage to 

the hotel's sheetrock and interiors. Frizzell wrote to KCSI in September 1996 and in November, 

1996 about the water penetration. KeSI contacted its corporate counsel on the issue. The block 

continued to leak throughout 1997 and 1998, causing more damage to the hotel's interior. 

American & Foreign Insurance Company ("AFIC") issued a comprehensive general liability 

policy to KCSI. The policy only covered bodily injury or property damage that "~occurred] during 

the policy period," which ran from January 1, 1997, to January 1, 1998. In June 2000, AFIC 

determined that the water intrusion Gatlinburg and Frizzell complained of had accrued prior to 

January 1, 1997. Applying the doctrine, the Court noted, "in a third-party insurance case such as 

the one before us, the loss-in-progress doctrine does not apply only where the insured knows that 

a lawsuit has been filed against it or that it has incurred actual legal liability. Rather, the doctrine 



may apply where the insured has subjective knowledge ofthe damages that could underlie a legal 

c1aimagainstit." Id., at 346. 

Affirming the decision ofthe district court, the Appellate Court noted that the insured was 

well aware ofdamages underlying the injured party's claim against it when the policy took effect. 

Thus, the claims were barred by the 10ss-in-progress doctrine. So should go the claims herein. 

Because I.A. Street clearly and unequivocally knew of"damages that cauld underlie a legal claim 

against it," there is no dispute of material fact and the continuation language relied upon by the 

Circuit Court to create ajury question is of no consequence under Tennessee law. Id, supra. As 

such, the Circuit Court committed error in failing to grant summary judgment to Scottsdale an the 

loss in progress doctrine as defined by Tennessee law. 

2. 	 The Known Injury or Damage Exclusion in the Scottsdale Policy of 
Insurance Provides a Separate Basis to Preclude Coverage under 
the Scottsdale Policy 

Aside from Tennessee law's loss-in-progress doctrine, the Scottsdale excess insurance 

pOllcies contain an exclusion entitled, "KNOWN INJURY OR DAMAGE EXCLUSION." This 

Exclusion provides a s~te and independent basis to preclude coverage under the Scottsdale 

insurance policies. The "Known Injury or Damage Exclusion" within the Seottsdale policy states, 

This policy does not apply to any injury or damage arising out of an occurrence, 
offense, or accident which was known to any "insured" prior to the policy period. 

For the pUJ:pqses ofthis exclusion, irUury Qr damag~ is known it: prior to the policy 
period, any "insured" authorized by you to give or receive notice ofan occurrence, 
offense or accident knew that the injury or damage had ocCUlted, in whole or in 
part. 

If such "insured" knew, prior to the policy period, that the injury or damage 
occ1Jrre.d, then any continuation, change or resumption of such inlilJ."y or daIi1~e 
during OF after the policy period will be deemed to have been known prior to the 
policy period. 

(J.A. (01026). 

44 




Pursuant to Tennessee law, the teons of an insurance policy "should be given their plain. 

and ordinary meaning, for the primary rule ofcoIitract interpretation is to ascertain and give effect 

to the intent of the parties/' Clark v. Sputnich, LLC, 368 S.W.3d 431, 441 (Tenn. 2012). The 

express policy language of the Scottsdale policy excludes coverage for injury or damages arising 

out of an occurrence, offense or accident known to J.A. Street prior to the policy period. The 

known loss exclusion within the Scottsdale policy is separate and distinct from Tennessee's 

common law loss-in-progress doctrine, as the same is premised upon express policy language. The 

policy language governs independently of the common law, althougltit may be overlapping in its 

effects. 

'The unambiguous policy language noted above specifically excludes property damage that 

began before March 31, 2003 and continued into the policy period. The known injury or loss 

exclusion applies whether or not the damage or its cause was known to J.A. Street, and whether or 

not continuous exposure to conditions causing the property damage occurred during the policy 

period or caused additional ar prOgressive damage. Quite: .simply, to be covered; thepwperty 

damage must occur during the policy period. 

It is without dispute that J.A. Street was aware tMt-a series of serious losses bad taken 

place at the Merritt Creek site prior to his purchase of insurance with Scottsdale. It is also without 

disputethatJ.A. Street failed to provide information as to prior olaim~ on its-application. As noted 

above, Scottsdale~s first date on the risk for its excess policy was March 31, 2003, some sixteen 

months after tbe\slupe failUre bebind the Target Store at the Merritt Creek ~ite,; and. months past 

the damages to Shops A. Photographs taken of the Shops A iocation confiml that damage was' 

clearly evident as ofNovember 2002. (J.A. 007045). The record clearly ~stablishes that I.A 

Street was fully.aware ofthe. losses at Merritt Creek prior to purchasing-insurance with Scottsdale. 
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J.A. Streees claims for coverage are clearly excluded by the unambiguous terms ofthe applicable 

insurance policy. 

In denying Scottsdale sununary judgment on this issue, the Circuit Court disregarded the 

express policy language, and performed the same analysis as to the common law loss-in-progress 

doctrine. (J.A.OI0684, ~ 43). While the langUage noted by the Circuit Court is specifically 

contained within the exclusion, i.e., the "continuation, change or resumption of such injury,2> that 

language does not impact what the insured knew and when the insured knew it. (J.A. 010685, ~ 

45). Rather, that express policy language expands the Exclusion to include instances of 

continuance, resumption or change. As such, that language alone should not have formed the basis 

for the Circuit Court's decision to determine that the application of the Exclusion was a question 

offact for the jury. This finding by the Circuit Court was clearly error. Clark v. Sputnicks, LLC, 

368 S.W.3d 431,441 (Tenn. 2012). Moreover, while it is the burden of the insurer to establish 

that an exclusion applies, NationWide Mut. Fire Ins. Co. v. Stanley, 403 F.Supp.2d 638, 645 

(E.D.Tenn.2005), "[i]f an exclusion applies, it is the insuredts burden to show that an exception to \ 

the' exclusion applies." JACO Airfield Constr., Inc. v. Nattl Trust Ins. Co., 2007 WL 5114438, at 

*6 (W.O.Tenn. Jan. 29, 2007). Neither the Circuit Court in its analysis of the Known Loss 

Exclusion, nor J.A. Street, in its arguments have identified an exception to the application of the 

exclusion. 

Consequently, tliere,ea:i1 be no coverage under the Scottsdale policies and the Circuit Court. 

committed error in failing to apply the controlling law and grant summary judgment in Scottsdale"s 

favor on this issue. 
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C. 	 No Question 0/Fact Exists as to J.A. Street's Fai/..ure to Comply with the 
Scottsdo.le IIIsurance Policy Notice Provision 

In its Order addressing summary judgment motions, the Circuit Court held that a question 

offact exists as to whether Scottsdale was prejudiced by the late notice ofthe claim. (I.A. 010683, 

, 41). The Circuit Court issued this ruling despite its acknowledgment of the clear indicia of 

prejudice established by Scottsdale. ld. Under controlling Tennessee Law, the only analysis to be 

performed by the Circuit Court was whether J.A. Street effectively rebutted the presumption of 

prejudice with competent evidence. Other than allegations, the record is void of any competent 

evident to rebut the presumption in Scottsdale's favor. Scottsdale should have been granted 

summary judgment on the notice provision lUld the Circuit Court committed error in failing to do 

so. 

The Scottsdale excess policies of inswance contain a section entitled "Conditions." As a 

part of the "Conditions~' section, there is a provision entitled, "D. Duties in the Event of 

Occurrence, Accident, Claim or Suit." Section D provides, 

(1) You must notify us of any occurrence or accident which may result in a 
claim or suit under this Policy~ Notice shall include: 

(a) How, when and where the occurrence or accident took place; 

(b) The names and addresses ofany injured persons and witnesses; and 

(c) The nature and location of any injury or damage arising out of the 
occurrence Or accident. 

(2) If a claim is made or suit is brought against apy insur~ that is likely to 
involve this Policy, you must notify us, in writing, of the claim or suit as soon as 

, practicable. 

(3) 	 You·and any other involved insureds must: 

(a) Immediately send us copies of any demands, notices, summonses or 
legal papers received in connection with any claim or suit; 
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(b) Authorize us to obtain recDrds and .other information; 

(c) Cooperate with us in the investigation, settlement or defense of any 
claim or suit; and 

(d) Assist us, upon our request, in the enforcement .of any right against any 
person or .organization which may be liable to any insured because ofinjury 
or damage t.o which this insurance may alsD apply. 

(4) No insureds will, except at their own cost, vDluntarily make a payment, 
assume any obligation or incur any expense, other than for first aid, without our 
consent. 

(lA. 007012, V. 4, p. 3.)~ 

Jil Alcazar v. Hayes, 982 S.W.2d 845 (Tenn. 1998), noted by the Circuit Court, the 

Tennessee Supreme Court aligned itself with the majority of other jurisdictiDns and adopted the 

l).otice-ptejudice rule, which states that forfeiture of an insurance policy does nDt automatically 

result from an insured's breach ofanotice provision. (l.A. 010683, ~ 40 citing 982S.W·.2d at 856). 

In detennining the burden of proof requirements for a failu.re to provide timely notice, the 

Tennessee Supreme CDurt in Alcazar ruled that '~hen an insured does not provide timely notice 

to its insurer in accordance with the terms ofthe policy. a presumption ofpte judice to the insurer 

Will arise. The insured is' entitled, however, to rebut Utis presmnption by p~~nting competent 

evidence that the insurer was notprejudiced by the delay." See P(jpe v. Leuty& Heath, PUC, 87 

S.W.3d 89. 94 (Tenn.CtApp. 2002) (citing Akazar. 91l S.W.2d at 856). The tennessee Suprem.e 

Court in American Justice Ins. Recipiocal v. Hutchison. lSS.W. 3~ 811 (Tenn. 2()(lOJ extended 

its'notice holding to a liabilitymsurance policy. 

The Tennessee Supreme Court has stated that when an insured is required tD give notiCe. of 

an occurrence "as soon as practicable," the insured has a duty to "give notice When. he bCCdIi1eS, 

or should. become, aware of facts which would suggest to a reasonably prtident person that the 

event"for which coverage is sought mlght reasonably be expected to produce a claim againSt the 
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insurer." Reliance Ins. Co. v, Athena Cablevislon Corp., 560 S.W.2d 617,618 (Tenn. 1977). The 

court stated that the words ''must be construed as requiring the notice within a reasonable time 

UIlder all the circumstances, to effectuate the objects and purposes of the notice clause." Reliance 

Ins., 560 S.W.2d at 618 citing Transamerica Ins. Co. v. Parrott, 531 S,W.2d 306, 312-13 

(Tenn.Ct.App.1975). J.A. Street's Rule 30(b)(7) witness testified that it notified its insurance 

provider when it was served with the Amended Complaint naming J .A. Street as a party on or 

about December 11, 2007. (J.A. 006987). J.A. Street relied on its "insurance provider" which was 

its insurance agent, Keith Steere. It is not disputed that Scottsdale was not notified of the claim 

until being served with the third-party complaint in this civil action in 2014. (J.A. 006988; J.A. 

006989; JA. 0069740 (detailing that J.A. Street did not provide notice of the claim to Scottsdale 

until 2014). 

Examining the notice issue in Fulton BelloW$; LLC v. Federal IflSuranee Co" 662 F. Supp. 

2d 976 (E.D. Tenn. 2009), the court concluded that the five to six month delay from the filing of 

the Discrimination Complaint does not constitute notice as soon as practicable under Tennessee 

law. The court went on, "waiting until lawyers have been defending a lawsuit for almost six 

months simply does not ccmstitute, "notice within a reasonable periad of titne;·llttd¢·'fhe 

cir.cumstances ofthe case/' See Allstate Ins; Clt 11; Wilson, supra~ tit 709. 

In Pennsylvania,etc. Ins. Co. Vi lIomer, 198 Tenn.. 445i' 281 S.W.2d44 (Tenn.Sup.Ct. 

1955), the Tennessee Supreme Court cletertntned that a 5-month delay in provicling notice of an 

automobile co11isW.n .dId not satisfy the~~ment tfu.lt·the insured give nGtice Il.$ sQ'on as 

practicable under the insurance poiicy. In Sohm v. United Stlltes'Fideli'lY &' Guamnty Co" the, 

Sixth Citc~applYing Temessee law, deteonined that a six month delay in providing notice ofa 

potential olamuJicl not comply with an insurance provision requiring notice assoon.as practiCable. 
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352 F.2d 65 (6th Cir. 1965). In Rural Ed Ass'n v. American Fire & Cas. Co., another Sixth Circuit 

decision interpreting Tennessee law, the court decided that a failure to give notice of a claim for 

almost seven months did not comply with the policy's requirement that notice be given as soon as 

practicable. 207 F.2d 596 (6th Cir.1953); see also Griffith Motors, Inc. v. Compass Ins. Co., 676 

S.W.2d 555 (Tenn.Ct.App. 1983) (notice provided nine months after the event that could give rise 

to a claim was n~t notice "as soon as practicable" under the terms ofthe policy). 

As it is clear that J.A. Street failed to provide timely notice ofthe claim, the burden shifts 

to J.A Street to establish that Scottsdale was not prejudiced by its significant delay in reporting 

the claim. According to Alcazar, the factors to consider when assessing prejudice are: (1) 

availability ofwitnesses; (2) ability to discover other information; (3) existence ofofficial reports 

concerning the occurrence; (4) the preparation and preservation of demonstrative and illustrative 

evidence.; and (5) the ability ofexperts to reconstruct the occurrence. InAlcazar, the court stated, 

it was ~'less sympathetic to the insured in this instance, since the insured bears sole responsibility 

for breaching a term ofthe contract that was intended to preserve fairness to the insurer." 

As noted by the. court in Alcazar, "one of the factors to be considered in determining 

prejudice is whether there have been 'physical changes in the location of the accident during the 

period of the delay.'" 982 S.W.2d at 856 (citations omitted). In the instant case, much like in 

Everest Nat. Ins. Co. v. Restaurant Management Group, LLC, 2011 WL 1621897 (Tenn. Ct. App. 

April 25, 2011), Scottsdale should be relieved of its obligation to indemnify due to J.A. Street's 

delay in reporting and the resulting prejudice to Scottsdale. In Everest. it was undisputed that the 

insured made repairs to the parking lot where the plaintiff fell, before· it ever gave Everest notice 

of the claim. As suc~ the Court hel~ as a matter of law, that RMG had not rebutted the 

presumption ofpt;ejudice to Everest from the untimely notic.e. Ill. 
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The Sixth Circuit Court ofAppeals in US. Fire Ins. Co. v. Vanderbilt University, 267 F .3d 

465 (6th Cir. 2001) affinned the ruling ofthe district court in finding that the insured had a duty to 

timely provide notice and that the insured failed to rebut the presumption ofprejudice to the insurer 

by the failure to provide timely notice. Id In support of its position, Vanderbilt argued that a 

variety of evidence still remained. Unpersuaded, the Court noted that as a result ofVanderbilt's 

actions, U.S. Fire was left with limited evidence. While there are many documents in the 

underlying case herein, witnesses have died, including Keith Steere. Mr. Steere was the insurance 

agentlbroker that assisted J,A. Street with insurance from approximately 1988 until 2008 when he 

passed away. (J.A. 006983). During the deposition of the Rule 30(b)(7) witness for lA. Street, it 

was confumed that its broker's files dating prior to 2010 have been destroyed or otherwise lost. 

O.A. 006982). J.A. Street's Rule 30(b)(7) witness further confIrmed that J.A. Street did not keep 

any files· or documents related to its insurance coverage. (lA. 006980-006981). These documents 

are ofcritical importance to this litigation. The search for the truth in this case, much like in US. 

Fire, is·seriously impaired as a result ofJ.A. Street's failure to timely provide notice. 

In defense ofits position, J.A. Street alleges that notice was timely in that it was not aware 

offacts necessary to produce a claim against Scottsdale as the excess insurance camer. J.A. 8355

8356. Such an assertion, without more, does not amount to competent evidence sufficient to rebut 

the prejudice presumption. Specifically, in Nalionwide Mut. Ins. CO. V. Shannon, 701 S.W.2d 615 

(Tenn. App. 1985), the Tennessee Court rejected the insured's position seeking to be excused from 

providing an insurer notice of a claim due to its subjective belief that the claim is minor or that 

coverage will not be invok~d. Id, at 620. Much like the ins1U"ed in Shannon, J.A. Street cannot 

be excused for its failure to provide proper notice to Scottsdale for the period lasting over a 
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decade. 14 Thus, the Circuit Court's general conclusion regarding a question of fact is clear error 


under Tennessee law. As such, Scottsdale should have been granted summary judgment as to I.A. 


Street's failure to provide timely notice as specifically required by the policy provisioIis. 


Vll. CONCLUSION 


For the reasons set forth herein, as.well as from the Record, this Court should affirm the 

ruling of the Circuit Court of Cabell County, West Virginia in part and revise the ruling, in part. 

This Court should affirm the ruling of the Circuit Court granting smnmary judgment in favor of 

the Respondents on the coverage issues, i.e, contractual liability and property damage. 1bis Court 

Should reverse the Circuit Court's rulings on the application of the Subsidence Exclusion within 

the' Scottsdale insurance policies, reverse the ruling on the application ofKnown Loss Exclusion 

within the Scottsdale insurance policies, reverse the ruling on the application of the Loss-in-

Progress Doctrine, and reverse the ruling regarding the Notice provision within the ScottsdaIe 

.fusurance policies. 

14 Recently, this Court in Clarendon National Inswance Company v. Marushia, 2017 WL 2492798 
(Memorandum Decision, W. Va. June 9.,. 2(17) rever~ed the deciSion of the Circuit Court IlDd granted 
summaryjudgment to the Clarendon when Clarendon did not receive notice ofMarushia's claims for nine 
years followmg the accident. This Court held, "as satisfaction of the notice provision in an insurance policy 
is a condition precedent to coverage for the policyholder," and not such notice was provided, SUIJl.IIl8Q' 
judgment in favor ofClarendon was proper. See also Travelers Indem. Co: v. U.S. Silica Co., 237 W. Va. 
540. 788 S.E.2d 286 (2015) (holding that where a delay is not reasonable [as to notice] there is no covera~ 
and the inquiry ends.) 
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