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BRIEF OF RESPONDENT, THE PRINCETON EXCESS AND SURPLUS LINES 

INSURANCE COMPANY 


I. STATEMENT REGARDING ORAL ARGUMENT 


Respondent agrees that oral argument would be appropriate. 


II. STATEMENT OF THE CASE 

Respondent believes that Petitioner's Stat~ment ofThe Case is generally accurate. By way 

of further background regarding its role in this matter, however, Petitioner would add the 

following. 

Petitioner l. A. Street's Third-Party Complaint in this action alleged that Princet.on Excess 

and Surplus Lines Insurance Company ("Princeton") "insured J.A. Street under an excess or 

uml?rella liability policy, policy number 66A3F00000030-00, with a policy period of03/01105 to 

03/01106." (Paragraph 5). The Insuring Agreement portion ofPrinceton's policy is coverage form 

PESFG2000B. The policy is found at l.A. 7839. 

Under the "Insuring Agreement, Princeton's policy provides coverage for "sums in excess 

ofthe amount payable under the terms ofany Underlying Insurance as stated in the Schedule of 

Underlying Insurance, that the insured becomes legally obligated to pay as damages because of 

injury or damage to which this insurance applies." PESFG2000B Page 1 of 10. (Italics added). 

The policy's Declarations reflect that Princeton issued an excess Commercial Follow Form 

Occurrence Policy. Princeton's policy's Schedule of Underlying Insurance indicated that 

Bituminous Casualty Corporation ("BITCO") issued an underlying Umbrella policy with limits of 

$2,.000,000 for each occurrence and $2,000,000 aggregate whose term was March 1, 2005 through 

March 1,2006. The BITCO Umbrel1a policy in turn was excess of a primary BITCO Commercial 
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General Liability policy with limits of$1 ,000,000 per occurrence and $2,000,000 aggregate whose 

term also was March 1, 2005 through March 1,2006. (BITCO Umbrella policy Declarations). 

Follow form policies have been described in this manner: "The excess policies at issue are 

'follow fOffil' policies, meaning that they largely incorporate the terms of the underlying primary 

policies, unless those terms are inconsistent with provisions of [the excess] policies." Chicago 

Insurance Co. v. DHS/Diversified Health Services., 2005 U.S. Dist. LEXIS 8225, 14 (W.D. Tenn. 

2005). 	See also Trinity Universal Ins. Co. v. Turner Funeral Home, Inc., 2003 U.S. Dist. LEXIS 

27205, 17 (E.D. Tenn. 2003): "The Commercial Umbrella policies are follow form policies. Thus, 

with regard to the professional liability policies described above, the Commercial Umbrella follow 

form provides that: '[t]he insurance afforded by this policy does not apply to any claim· for loss or 

expense for which insurance is not afforded by the professional liability insurance described in the 

schedule of "underlying insurance" or by any renewals or replacements thereof. '" 

The follow form language of Princeton's Insuring Agreement states: 


This insurance is subject to the same terms, conditions, agreements, exclusions and 

definitions as the Underlying Insurance except as otherwise provided in this policy; 

provided, however, that in no event will this insurance apply unless the Underlying 

Insurance applies or would apply but for the exhaustion of its applicable Limit of 

Liability. 


If the Scheduled Underlying Policy affords coverage on an occurrence basis then 

for this insurance to apply: 

1. 	 the injury or damage must be caused by an occurrence; and 
2. 	 a. the bodily injury or property damage; or 

h. 	 the occurrence causing the personal injury, or advertising injury; 
must take place during the policy period. 

PESFG2DOOB Page 1 of 10. Thus, Princeton's policy incorporates the terms and conditions of the 

BITCO Umbrella policy except where Princeton's policy contains a particular term or condition 

which either is not contained in the BlTCO Umbrella policy or supersedes a corresponding term 
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or condition in the BITCO Umbrella policy. The additional or superseding terms in Princeton's 

policy which are most relevant to Petitioner's declaratory judgment action are the exclusions for 

Subsidence and for Known Injury or Damages, however, neither ofthose exclusions are the subject 

of the present appeal. 

III. SUMMARY OF THE ARGUMENT 

In the absence of any authority from the courts of Tennessee the Circuit Court properly 

relied on this Court's decision in Silkv. Flat Top Construction, Inc., 453 S.E. 2d 356- (W.Va. 1994) 

to grant summary judgment based on BITCO's policy's Contractual Liability exclusion. The 

exception to that exclusion on which Petitioner seeks to rely does not apply because Petitioner 

coul_d not be liable to Thundering Herd by reason of the gist of the action doctrine. Even if the 

Circuit Court erred in granting summary judgment based on the'Contractual Liability exclusion, 

its grant of summary judgment should be affirmed on the alternative grounds that BITCO's policy 

and, therefore, Princeton's policy: (1) do not provide coverage for claims arising-from breach of 

contract; (2) do not provide coverage because there was no "occurrence" during the 2005-2006 

policy period; and (3) coverage is excluded by BITCO's Business Risk exclusion M. 

IV. ARGUMENT 

A. 	 Standard of Review 

- Princeton does not dispute the Standard of Review stated by Petitioner's Brief. 

B. 	 The Circuit Court correctJy granted Princeton's Motion for Summary Judgment 
based on the ContractuaJ LiabiJity excJusion. 

The Circuit Court concluded (contrary to controlling Tennessee decisions) that claims 

arising from breach of contract could be covered under BITCO's and Princeton's policies. Judge 
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Hustead, however, granted summary judgment based on the Contractual Liability exclusion. The 

exclusion provides, in relevant part, that no coverage is provided for: 

Bodily injury" or "property damage" for whiCh the insured is obligated to pay 
damages by reason of the assumption of liability in a contract or agreement. This 
exclusion does not apply to liability for damages: 
(1) That the insured would have in the absence of the contract or agreement; or 
(2) Assumed in a contract or agreement that is an "insured contract", provided 
the "bodily injury" or "property damage" occurs subsequent to the execution of the 
contract or agreement. 

Princeton agrees that Tennessee courts have not addressed the effect of the Contractual 

Liability exclusion in a case involving facts comparable to the facts of this matter. This Court did 

so, however, in Silk v. Flat Top Construction, Inc., supra. There the Court held: "In the 

underlying claim, the plaintiffs seek damages for breach of contract. The policy does not extend 

coverage for breach ofcontract. It states, in part, that 'this insurance does not apply to: ... "Bodily 

injury" or "property damage" for which the insured is obligated to pay damages by reason of the 

assumption ofliability in a contract or agreement. '" 453 S.E.2d 356, 359. The facts in Silk were 

as follows: 

At issue in this appeal is whether the appellee and third-party defendant below, 
United States Fidelity and Guaranty Company (USF&G), has a duty to defend its 
insureds, the appellants and third-party plaintiffs below, Craft Builders, Inc., and 
Robert C. Gallagher, individually and as President of Craft 'Builders, Inc. The 
appellants seek coverage under their commercial general liability policy for 
allegations of breach of contract, intentional misrepresentation, and negligence 
arising out 0f their consulting and supervising the construction of a home. 

I. 
The plaintiffs below, Adnan Silk, M.D., and Maha Silk, acted as their own generill 
contractor when they were building their home. They employed Flat Top 
Construction, Inc. (Flat Top), as the primary subcontractor. The appellants entered 
into an agreement to serve as supervisory consultants with respect to the 
construction of the home. Various disputes arose between the plaintiffs, Flat Top, 
and the appellants, . 

On June 24, ] 992, the plaintiffs filed suit in the Circuit Court of Raleigh County 
against Flat Top and appeIlants, alleging that Flat Top exceeded their estimated 
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construction cost of approximately $ 500,000 by more than $ 380,000, and that 
eighteen months passed before they could occupy the house, when substantial 
completion of the home was to occur within eight months from the date of the 
contract. 

The plaintiffs allege that the appellants breached the supervisory consultant 
agreement. Specifically, plaintiffs allege the appellants: 

"did not fulfil their obligation to attain a timely completion of the house; 

". . . did not properly supervise and inspect the work on the house as it was 
completed nor did ... [appellants] properly inspect the materials of construction 
for appropriateness; 

"... failed to supervise the expenditures made for labor, materials and equipment 
which supervision was necessary to avoid excessive cost overruns; 

".... failed to ensure that the construction of the house conformed to the Contract 
Documents and plans. II 
The plaintiffs further allege that appellants acted in a "wilful, wanton and reckless 
manner" by failing to notify them of the construction deficiencies and cost 
overruns, and by knowingly making false representations that Flat Top was 
complying with the terms of its contract. The appellants' acts and omissions were 
also characterized as negligent. 

Upon receipt of the complaint, the appellants contacted USF&G to provide them 
with defense and insurance coverage pursuant to a comprehensive general 
insurance policy. USF&G refused to defend. It relied upon the exclusionary 
language of the policy covering liability assumed pursuant to contract and 
intentional acts. On February 1, 1993, the appellants filed a third-party complaint 
against USF &G alleging that it had both the duty to defend and indemnify under 
the terms of the policy. 

USF&G moved for summary judgment. The circuit court reviewed the supervisory 
consultant agreement, the complaint, and the insurance contract. On October 7, 
1993, the circuit court held that under the terms of the policy, USF&G had neither 
the duty to defend nor to indemnify the appellants. 

453 S.E.2d 356, 357-358. 

Although the position adopted in American Family MUI. ins. Co. v. American Girl, inc., 

673 N.W.2d 65 (Wisc. 2004) may represent the majority view regarding the scope of the 

Contractual Liability exclusion, it is far from the unanimous view of courts which have addressed 
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the exclusion. The opposing views as to the scope of the exclusion were discussed at length in 

Gilbert Tex. Constr., L.P. v. Underwriters at Lloyd's. London, 327 S.W.3d 118 (Tex. 2010). 

Other jurisdictions have interpreted the exclusion differently than the way we do 
today. Gilbert points out that some jurisdictions, including the federal Fifth Circuit, 
have suggested, and held, that the exclusion applies to a iimited category of cases 
in which the insured assumes the liability of another, such as in an indemnity or 
hold-harmless agreement. 8 Underwriters on the other hand, cites cases interpreting 
the exclusion as we do--not limiting the exclusion's scope to only those situations 
in which the insured has assumed the liability of another. 9 While we believe our 
interpretation of the policy accords with longstanding principles of insurance 
contract interpretation, we cons~der it worthwhile to examine the rationale ofcourts 
reaching contrary conclusions. 

8 See, e.g., Ferrell v. W. Bend Mut. Ins. Co., 393 .F.3d 786, 795 (8th Cir. 2005) (suggesting exclusion applies 

only where insured assumes liability of a third party); Federated· Mut. Ins. Co. v. Grapevine Excavation Inc., 

197 F.3d 720, 726 (5th Cir. 2000) (the insured was not sued ·as the contractual indemnitor of a third party's 

conduct but rather for its own conduct, so the contractual liability exclusiori was inapplicable); Olympic, Inc. 

v. Providence Wash. Ins. Co., 648 P.2d 1008, 1011 (Alaska 1982) ('''Liability assumed by the insured under 

any contract' refers to liability incurred when one promises to indemnify or hold h!lfTl1less another, and does 

not refer [**25] to the liability that results from breach of contract."); ACUiTY v. Burd & Smith Constr., Inc., 

2006 ND 187,721 N.W.2d 33, 40 (N.D: 2006) (liabiJi"ty assumed by the insured in a CGL policy is "generally 

understood and interpreted by the courts to mean the liability of another which one 'assumes' in the sense that 

one agrees to indemnify or hold the other person harmless"); Gibbs M. Smith, Inc. v. U.S. Fid. & Guar. Co., 

949 P.2d 337, 341 (Utah 1997) ("Courts have over and over again interpreted the phrase 'liability assumed by 

the insured under any contract' to apply only t9 indemnification and hold-harmless agreements, whereby the 

insured agrees to 'assume' the tort liability of another."); Am. Family Mut. Ins. Co., 673 N.W.2d at 70 (Wis. 

2004) (contractually-assumed liability clause excludes coverage for liability "where the insured has 

contractually assumed the liability of another, as in an indemnification or hold-harmless agreement"); 4 

PHILLIP L. BRUNER & PATRICK 1. O'CONNOR, BRUNER AND O'CONNOR ON CONSTRUCTION 

LAW § II: I09 (2010) (criticizing the court of appeals' judgment in this case and observing that the exclusion 

addresses "situations where the insured assumes the liability of another [**26] and, as a consequence, the 

insurer is placed in the position of extending coverage to a third party's liabilities for which the insurer 

performed no underwriting. In other words, the exclusion applies to the 'assumed' liability of another, not one's 

own liability due to a contractual undertaking."); C.T. Drechsler, Annotation, Scope and Effect of Clause in 

Liability Policy Excluding from Coverage Liability Assumed by Insured Under Contract Not Defined In Policy, 

Such as One of Indemnity, 63 A.L.R.2d 1122 (2009) ("[T]he contractual liability exclusion clause is not 

effective primarily in the two following situations: (I) where the insured is the one who is solely responsible 

for the injury, and (2) where the insured is the actively negligent wrongdoer."); 21 ERIC MILLS HOLMES, 

HOLMES' APPLEMAN ON INSURANCE § 132.3,36-40 (2d ed. 1996) (noting that the contractual liability 

exclusion clause refers to the assumption of another's liability as in an indemnity agreement); 2 ROWLAND 
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H. LONG, THE LAW OF LlABILlTY INSURANCE § 10.05[2], 10-61 (1st ed. 2006) ("Although it could be 

argued that one assumes.liability (i.e., a duty of performance, the breach of which will .give 'rise to liability) 

[**27] whenever one enters into a binding contract, in the CGL policy and other liability policies an 'assumed' 

liability is generally understood and interpreted by the courts to mean the liability of another which one 

'assumes' in the sense that one agrees to indemnify or hold the other person harmless therefor."); I BARRY R. 

OSTRAGER &THOMAS R. NEWMAN, HANDBOOK ON INSURANCE COVERAGE DlSPUTES § 7.05, 

546 (14th ed. 2008) ("[C)ourts have consistently interpreted the phrase 'Iiability assumed by the insured under 

any contract' to apply only to indemnification and holdharmless agreements, whereby the insured agrees to 

'assume' the tort liability of another. This phrase does not refer to the insured's breaches of its own contracts. "); 

21EFFREY W. STEMPEL, STEMPEL ON INSURANCE CONTRACTS § 14J4 (3d ed. 2006& Supp. 2009) 

("The CGL coverage for a policyholde(s liability assumed by contract 'refers to liability incurred when one 

promises to indemnify or hold harmless another, and does not refer to liability that results from breach of 

contract. ..·) (quoting Olympic, 648 P.2d at lOll). 

9 See, e.g., Nationwide Mut. ins. Co. v. CPBlnt'! inc., No. 3:06-CV-0363, 2007 U.S. Dis\. LEXlS 86506, 2007 

WL 4198173, at *8 (M.D. Pa. Nov. 26, 2007) ("Exclusion (b) is simply further clarification in the policy that 

contract-base~ claims are not covered."); CiM ins. Corp. v. Midpac Auto Ctr .• inc., 108 F. Supp. 2d 1092, 

1099-1 JOO (D. Haw. 2000) (clause in policy stating that policy does not apply to liability assumed under any 

contract or agreement means that any claim that is depen'dent on the existence of an underlying contract is not 

covered); Monticello ins. Co. v. Dismas Charities, inc., No. 3:96CV-550-S, 1998 WL 1969611, at *2 (W.O. 

Ky. Apr. 3, 1998) (exclusion for liability assumed by the insured under any contract or agreement does not 

arise only when a party assumes the liability for another party; rather, the plain meaning of the policy excludes 

a breach of contract claim from coverage); Silk v. Fla/ Top Cons/r., inc., 192 W. Va. 522, 453 S.E.2d 356, 359 

(W. Va. 1994) (exclusion removed coverage for breach of contract); See also TGA Dev .. inc. v. N. ins. C9. of 

N.Y., 62 F.3d 1089, 1091-92 (8th Cir. 1995) (exclusion for which the insured' has assumed liability in a contract 

or agreement plainly excluded coverage for contractual clai!Ds and not just hold-harmless or indemnity 

agreements); but see Ferrell, W3 F.3d at 795 (without overruling or mentioning TGA Development, holding 

that the contractual liability exclusion applies only to situations where the insured has contractually assumed a 

third party's liability, such as in an indemnification or hold-harmless agreement). 

Gilbert Tex. Constr., L.P. v. Underwriters at Lloyd's London, 327 S.W.3d 118, 129-130. The 

Texas Supreme Court held that the Contractual Liability exclusion was not ambiguous. 327 

S.W.3d 118, 133. 

C. 	 The exception to the Contractual Liability exclusion on which Petitioner seeks to rely 
is not applicable. 
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Petitioner argues that even if coverage would otherwise be eliminated by the. Contractual 

Liability exclusion, the exclusion does not apply because of the exception for damages "[t]hat the 

insured would havein the absence of the contract or agreement". Specifically, Petitioner asserts: 

"Clearly, 1.A. Street would have liability for the defective workmanship and other non-contractual 

claims asserted by Thundering Herd." This assertion is simply wrong. Any tort claims of 

Thundering Herd against 1.A. Street would be barred by the statute of limitations. Moreover, no 

tort claims are cognizable by virtue of the gist of the action doctrine. As this Court held in Dan 

Ryan Builders, Inc. v. Crystal Ridge Dev., Inc., 2017 W. Va. LEXIS 434 (2017): 

[A] negligence action requires a plaintiff to show a defendant breached a duty of 
care. The gist-of-the-action doctrine is triggered when the asserted duty of care 
derives, in fact, from a contract: 

If the action is not maintainable without pleading and proving the contract, where 
the gist of the action is the breach of the contract, either by malfeasance or 
nonfeasance, it is, in substance, an action on the contract, whatever may be the form 
of the pleading. 

Under this doctrin.e, "recovery in tort will be barred" when any of the following 
factors are demonstrated: 

(1) where liability arises solely from the contractual relationship between the 
parties; (2) when the alleged duties breached were grounded in the contract itself; 
(3) where any liability stems from the contract; and (4) when the tort claim 
essentially duplicates the breach of contract claim or where the success of the tort 
claim is dependent on the success of the breach of contract claim. 

2017 W. Va. LEXIS 434, *16. As is the case with Thundering Herd's lawsuit against 1.A. Street, 

Dan Ryan involved a developer's claim against a contractor arising from subsidence of the 

development. 

D. 	 The Order- granting Summary Judgment to Princeton shouJd be affirmed because no 
coverage exists under PESLIC's poJicy for any of Thundering Herd's claims because 
the underlying BITCO UmbreHa poJicy does not cover claims arising from breach of 
contract. 
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([O]ur cases have made clear that 'it is permissible for us to affirm the granting of 
[dismissal] on bases different or grounds other than those relied upon by the circuit 
court.' (quoting Gentry v. Mangum, 195 W. Va. 512, 519,466 S.E.2d 171, 178 
(1995); U.S. Steel Mining Co., LLC v. Helton, 219 W. Va. 1, 3 n.3, 631 S.E.2d 
559,561 n.3 .(2005) ("De novo review on appeal means that the result and not the 
language used in or reasoning of the lower tribunal's decision, is at issue. A 
reviewing court may affirm a lower tribunal's decision on any grounds."); Yourtee 
v. Hubbard, 196 W. Va. 683,690 n.9, 474 S.E.2d 613, 620 n.9 (1996) ("[W]e are 
not confined to affirming the judgment strictly on the grounds given by the lower . 
court. In reviewing an appeal of a circuit court's order, we look not to the. 
correctness of the legal ground upon which the circuit court based its order, but 
rather, to whether the order itself is correct, and we. will uphold the judgment if 
there is another valid legal ground to sustain it."). 

Nolandv. Va. Ins. Reciprocal, 686 S.E.2d 23,33 (W. Va. 2009). 

The Circuit Court held that Princeton's policy (and the policies of the other Respondents) 

could provide coverage for Thundering Herd's breach of contract claims against Petitioner. 

Princeton respectfully disagrees. 

The Insuring Agreement of Princeton's. policy provides coverage for "sums in excess of 

the amount payable under the terms of any Underlying Insurance as stated in the Schedule of 

Underlying Insurance, that the insured becomes legally obligated to pay as damages because of 

injury or damage to which this insurance applies." Thus, PESLIC's policy only provides coverage 

for damages which are covered by BITCO's Umbrella policy. BITCO's Umbrella policy does not 

cover the damages claimed by Thundering Herd because all of those damages arise out of ].A. 

Street's alleged breach of its contract with Thundering Herd. 

The Tennessee Supreme Court has held that breach of contract claims due to the insured's 

faulty workmanship are not covered under a commercial liability policy. Vernon Williams & Son 

Construction Co. v. Continental Ins. Co., 59] S.W.2d 760 (Tenn. 1979). In Vernon, the Supreme 

Court of Tennessee expressly held that a standard CGL policy only covers tort claims, and that 
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such a policy does not afford coverage to an insured-contractor for breach of contract claims. 

Vernon, 591 S.W. 2d at 765. 

General liability policies are not "all-risk" policies. See Diamond Heights 
Homeowners Ass'n v. National Am. Ins. Co .., 227 Cal. App. 3d 563, 277 Cal. Rptr. 
906, 910 (Ct. App. 1991); Bausch & Lomb, Inc. v. Utica Mut. Ins. Co., 330 Md. 
758, 625 A.2d 1021, 1033 (Md. 1993). They· provide an insured with 
indemnification for daIl{ages up· to policy limits for which the insured becomes 
liable as a result of tort liability to a third party. SeeWeedo v. Stone-E-Brick, Inc., 
81 N.J. 233, 405 A.2d 788, 791 (N.J. 1979); Vernon Williams & Son Constr., Inc. 
v. Continental Ins. Co., 591 S.W.2d 760, 764 (Tenn. 1979). The risk insured by 
these policies is the possibility that the insured's product or work will cause bodily 
injury or damage to property other than the work itself for which the insured may 
be found liable. 

Standard Fire Ins. Co. v. Chester-O'Donley & Assocs., 972 S.W.2d 1,6-7 (Tenn. Ct. App. 

1998). (Footnote omitted). 

In Standard Fire the Court held that damage to a subcontractor's own work on a 

cpnstruction project did not constitute an "occurrence" under the policy issued by the 

subcontractor's general liability insurer. See also Cincinnati Ins. Co. v. Grand Pointe, LLC, 2006 

u.S. Dist. LEXIS 44602, 22-23 (E.D. Tenn. 2006): "After carefully considering these cases, 

argument of counsel, and the policy as a whole, the Court finds the only damages alleged in the 

underlying complaint are da~ages not covered by the policy. The damages alleged are damages 

to the condominium building, which is what Defendants were contracted to design and build." 

E. 	 The Order granting Summary Judgment to Princeton shouJd be affirmed because 
there was no "occurrence" during the 2005-2006 period in which Princeton's poJicy 
was in effect. 

The Circuit Court ruled that the question of whether there was a single "occurrence" or 

multiple "occurrences" presented a factual question to be resolved by the jury. If this Court accepts 

BITCO's anticipated argument that Thundering Herd's claims against Petitioner arise from a 
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single 2001 occurrence, then the Order granting Summary Judgment to Princeton should be 

affirmed because there was no occurrence while Princeton's policy was in effect. 

The Insuring Agreement of Princeton's policy provides coverage for "sums in excess of 

the amount payable under the terms of any Underlying Insurance as stated in the Schedule of 

Underlying Insurance, that the insured becomes legally obligated to pay as damages because of 

injury or damage to which this insurance applies." The underlying BITCO Umhrella policy 

provides coverage for" 'bodily injury' or ·'property damage" caused by an 'occurrence' which 

takes place during the policy period and in the 'coverage territory. '" (CUP 00 05 0299, Page 1 of 

20). 

Princeton's policy does not contain a Definitions section. Therefore, based on its follow 

form provision the Definitions section of the BITCO Umbrella policy is incorporated by 

Princeton's policy. The BITCO Umbrella policy provides in relevant part that: 

"OCcurrence" means: 

a. 	 With respect to 'bodily injury' or 'property damage," an accident, including 
continuous or repeated exposure to substantially the same general harmful 
conditions .... 

In Safeco Insurance Co. ofAmerica v. Firemen's Fund Ins. Co., the California Court of 

Appeal analyzed a very similar definition of "occurrence" and held: 

An occurrence of property damage was defined as "an accident, including 
continuous ... exposure to the same or similar harmful conditions, which results 
during the policy period, in ... 'property damage. '" (Italics added.) This definition 
distinguishes between a precipitating act or event ("an accident, including ... 
exposure") and the ensuing harm ("property damage"). Both are necessary to 
constitute an "occurrence." The phrase "including continuous ... exposure" does 
not dispense with the requirement of a precipitating act or event. Rather, it makes 
clear that the act or event does not have to be sudden for coverage to apply. Thus, 
the mere continuation of damage during successive policy periods, by itself, 
does not create a series of ongoing occurrences. 
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148 Cal. App. 4th 620, 635, 55 Cal. Rptr. 3d 844, 855 (2007). (Emphasis added). 

Other courts which have examined substantially jdentical policy language have also found 

that a single "occurrence" results from exposure to the same general harmful conditions even 

where multiple harms are alleged. See: Southern International Corp. v. Poly-Urethane Industries, 

Inc., 353 So.2d 646 (3d. Dist. Fla. 1977), Certain Underwriters at Lloyd's London v. Valiant 

Insuran~e Company, 155 Wn. App. 469; 229 P.3d 930; 2010 Wash. App. LEXIS 736, (2010); 

Champion Int'l Corp. v. Continental Casualty Co., 546 F.2d 502, 506 (2d Cir. N.Y. 1976); 

Southern International Corp. v. Poly~Urethane Industries, Inc., 353 So. 2d 646 (Fla. Dist. Ct. App. 

3d Dist. 1977); Transport Ins. Co. v. Lee Way Motor Freight, Inc.,487 F. Supp. 1325, i329 (N.D. 

Tex. 1980); Appalachian Ins. Co. v. Liberty Mut. Ins. Co., 676 F.2d 56, 59 (3d Cir. Pa. 1982); 

Owens-Illinois, Inc. v. Aetna Casualty & Surety Co., 597 F. Supp. 1515, 1527 (D.D.C. 1984); 

Headleyv. St. Paul Fire & Marine Ins. Co., 712 F. Supp. 745, 747-748 (D.S.D. 1989); Associated 

Indem. Corp. v. Dow Chem. Co., 814 F. Supp. 613, 621 (E.D. Mich. 1993); Truk-Away, Inc. v. 

Aetna Casualty & Surety Co., 723 A.2d 309 (R.I. 1999). 

In this matter there is no dispute that damage to the Merritt Creek Farm shopping center 

arose out of the placing of fill in 2001 and that the damage was known to Thundering Herd and 

l.A. Street in 2002. Based on the cases cited above and the terms of BITCO's Umbrella policy 

there was no "occurrence" during the March 1, 2005 through March 1, 2006 period when that 

policy and Princeton's policy were in effect. Because there is no amount payable under the terms 

of BITCO's Umbrella policy there also is no coverage provided by PESLJC's policy. 
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E. 	 The Order granting Summary Judgment to Princeton should be affirmed based on 
Exclusion M of BITCO's policy. 

The Circuit Court"granted BITCO's Motion for Summary Judgment based on, inter alia, 

-
Exclusion M of BITCO's policy. Princeton's Memorandum of Law regarding its follow fonn 

nature in support of its Motion for Summary Judgment (J.A. 8854-8865) argued that summary 

judgment should be granted to Princeton based on BITCO's Umbrella policy's Business Risk 

exclusions, of which Exclusion M was one. The Circuit Court's Memorandum Order granting 

Princeton's Motion for Summary Judgment did not specifically address Exclusion M, however, 

based on the follow fonn nature ofPrinceton' s policy Exclusion M also supports the Court's Order 

granting summary judgment to Princeton. 

v. CONCLUSION 

The Circuit Court's Order granting summary judgment to Princeton Excess and Surplus 

Lines Insurance Company should be affinned for the "reasons stated herein as well as those reasons 

stated in the Brief ofBIT CO General Casualty Insurance Company. 

Respectfully submitted, 

MARKS, O'NEILL, O'BRIEN, 
DOHEbTY & KELLY, P C. 

~CAAA;;!~
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