
IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA 


BITCO GENERAL INSURANCE, 
CORPORATION 

Plaintiff, 

v. 

J.A. STREET & ASSOCIATES, INC. 
AND THUNDERING HERD 
DEVELOPMENT, LLC, 

Defendants, 

and, 

lA. STREET & ASSOCIATES, INC., 

DefendantiThird-Party 
Plaintiff, 

v. 

LIBERTY MUTUAL AGENCY MARKETS, 
an Ohio insurer; ZURICH AMERICAN 
INSURANCE COMPANY OF ILLINOIS, an 
Illinois insurer; SCOTTSDALE INSURANCE 
COMPANY, an Ohio insurer; THE 
PRINCETON EXCESS AND SURPLUS 
LINES INSURANCE COMPANY, a 
Delaware insurer; and THE CINCINNATI 
INSURANCE COMPANY, an Ohio insurer, 

Third-Party Defendants. 

C.A. No.: 08-C-623 

The Honorable F. Jane Hustead 
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ORDER GRANTING SUMMARY JUDGMENT 

IN FAVOR OF ZURICH INSURANCE CORPORATION 




.. 

INTRODUCTION 



Zurich American Insurance Company of illinois (hereinafter "Zurich") was brought into 

this action with the filing of a Third-Party Complaint by the Defendant and Third-Party Plaintiff, 

J.A. Street & Associates, Inc. (hereinafter "JAS"), on or about March 13, 2014, seeking a 

determination by the Court that the various insurer carriers named as Third-Party Defendants, 

inter alia Zurich, owed a duty of defense and indemnification to JAS for certain claims asserted 

by Thundering Herd Development, LLC against JAS in an Amended Complaint filed in an 

action styled, Thundering Herd Development, LLC, v. S&ME, Inc., et at., Civil Action No. 03-C

0490, pending in the Circuit Court of Cabell County, West Virginia (hereinafter the "underlying 

action"). 

By virtue of numerous submissions that have been made by the parties hereto, various 

issues have been presented to the Court for disposition on summary judgment. This Order 

undertakes to address, at least in some part, those issues embraced by the following submissions: 

• 	 Motion for Partial Summary Judgment with Incorporated Memorandum of Law 
Regarding "Trigger" of Occurrence Under Insurance Policy dated July 15, 2014 

• 	 DefendantlThird-Party Plaintiff J.A. Street & Associates, Inc.'s Motion for Partial 
Summary Judgment Regarding Continuous Injury dated July 16, 2014 

• 	 Defendant/Third-Party Plaintiff J.A. Street's Combined Response to the Motions 
for Summary Judgment Filed by Third-Party Defendants dated July 29, 2014 

• 	 Third-Party Defendant, Zurich American Insurance Company of Illinois' 
Consolidated Response to Motions for Partial Summary Judgment of J.A. Street 
& Associates, Inc., Thundering Herd Development, LLC and the Ohio Casualty 
Insurance Company dated July 29,2014 

o 	 Third-Party Defendant, Zurich American Insurance Company of Illinois' Motion 
for Summary Judgment on Coverage with Incorporated Memorandum of Law 
dated January 12, 2015 

• 	 Zurich American Insurance Company of Illinois' Supplement to Previously Filed 
Motion for Summary Judgment Regarding Application of Subsidence Exclusion 
dated February 23, 2015 

• 	 Zurich American Insurance Company of lllinois' Supplement to Previously Filed 
Motion for Summary Judgment Regarding Late Notice dated March 11,2015 



• 	 Motion for Application of Judicial Estoppel to Inconsistent Positions Taken by 
J .A. Street & Associates, Inc. and Thundering Herd Development, Inc. with 
Respect to the Number of OccuITences dated March 11, 2015 

• 	 Zurich American Insurance Company of Illinois' Motion for Summary Judgment 
for One "Occurrence" with Incorporated Memorandum of Law dated March 11, 
2015 

• 	 Zurich American Insurance Company of Illinois' Motion for Summary Judgment 
with Incorporated Memorandum of Law for Adoption of "Coverage Provided" 
Allocation dated March 13,2015 

• 	 Third-Party Defendant, Zurich American Insurance Company of Illinois' 
Response in Opposition to J.A. Street & Associates, Inc.' s Supplemental 
Memorandum in Support of Its Motion for Summary Judgment dated March 27, 
2015 

• 
This Order may as a practical matter also address other issues in this case, but is 

nonetheless intended to memorialize a series of rulings detailed by the Court in its memoranda of 

decisions published to counsel, via electronic mail, on June 20, 2016, as revised and clarified 

during a hearing held, on August 5, 2016, at the request of the counsel for the parties. As more 

fully detailed below, the Court does hereby grant summary judgment in favor of Zurich against 

JAS, finding that there is no coverage under the Commercial Umbrella Liability Policy, that 

being Policy No. AUC 9303030 00 (hereinafter "Zurich Policy"), for a policy period of March 1, 

2002 to March 1, 2003, issued to JAS for the contract-based claims asserted in the underlying 

action by Thundering Herd Development, LLC against JAS. The Court perceives no just reason 

for delay and, therefore, enters final judgment to that effect in favor of Zurich and against JAS 

and Thundering Herd Development, LLC within the meaning of Rule 54(b) of the West Virginia 

Rules of Civil Procedure. 

FINDINGS OF FACT 

1. In 2001, Thundering Herd Development, L.L.C. and THD Investors 7, L.L.C. 

(hereinafter collectively referred to as "THD") hired lA. Street & Associates, Inc., (hereinafter 



referred to as "JAS") as a general contractor for a shopping center project at Merritt Creek Farms 

(hereinafter referred to as "MCF") which is located in Barboursville, Cabell County, West 

Virginia. 

2. The MeF Shopping Center was developed and constructed between 2001 and 

2004 and includes various buildings at separate and different locations at the MCF site. Stores 

and businesses located at the MCF Shopping Center include Target, A.C. Moore, Marshalls, 

Office Depot, Petco, Starbucks, Home Depot and O'Charley's Restaurant. The MCF Shopping 

Center is approximately 78.317 acres. 

3. THD hired S&ME, Inc., a North Carolina corporation authorized to do business in 

West Virginia, to conduct geotechnical exploration of the work sites at the MCF location and to 

provide recommendations for site preparation of areas such as the Target store as well as other 

areas of the MCF project. 

4. JAS hired subcontractors to perform all of the work at the various MCF locations. 

5. In the summer of 2001, subcontractors for JAS began site preparation and 

constructing a building pad for the Target store and the work was completed in September 2001. 

The building pad was conveyed by THD to the Target Corporation for further development of 

the Target site, including the construction of the store building. The Target site is located on the 

most easterly section of the MCF Shopping Center. 

6. On September 21, 2001, the slope at the rear of the Target store failed and caused 

a slide that damaged the pad and a third-party's property adjacent to the MCF Shopping Center. 

Jeff Harless (hereinafter "Mr. Harless"), a construction manager for JAS, was present on the job 



site on a daily basis. Mr. Harless and/or Jim Street (hereinafter "Mr. Street") of JAS notified 

THO of the slope failure at the property the morning after it occurred. Mr. Harless, as well as 

possible Mr. Street, inspected the failure with Brent Roswall (hereinafter "Mr. Roswall") of 

THO. The damage from the slope failure went under the property line to property that was not 

owed by Target. In addition, the slope failure extended into areas of the MCF development 

where Office Depot and Petco would eventually be built. 

7. THO paid for the repair of the Target pad which was completed on March 1,2002 

and compensated the third-party property owner who suffered damages from the slope failure 

8. JAS's subcontractors also began site work on September 1, 2001, at a separate 

location designated as Shops A. Shop A is located on the most westerly section of the MCF 

Shopping Center. 

9. JAS's subcontractors began fill placement at Shops A on September 22, 2001. 

The construction of the building pad for Shops A was completed on January 9, 2002. The 

foundation and concrete work for Shops A started on or about March 3,2002. Construction for 

Shops A was substantially completed on or about June 17,2002. 

10. After completion of Shops A, settlement occurred to Shops A. On February 24, 

2003, the geotechnical/soil engineer S&ME sent a report to THO addressing the settlement 

issues of Shops A. 

11. In the fall of 2003, twenty-seven (27) piers were installed to support the 

foundation at the northern and western ends of Shops A. JAS paid $101,770.00 for this work and 

liability was to be determined later. All involved in the project thought this would stop the 
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problem. 

12. Another part of the project has been referred to as the "A.C. Moore store." 

Attorney Scott Damron representing THD contacted JAS on December 5, 2005 informing of 

problems on the slope area behind the A. C. Moore store. JAS's president responded on January 

4, 2006. Until his death in 2012, JAS obtained the BITCO and Cincinnati policies at issue herein 

through Keith Steere of Insurance Systems. In that capacity, Attorney Damron, as counsel for 

THD, also informed Mr. Steere of the problems on the slope area behind the A.C. Moore store. 

13. In August of 2005, Target sued THD. THD filed a third-party complaint against 

S&ME, the geotechnical soils engineering firm responsible for conducting the geoteclmical 

exploration work at MCF in federal court for damage to the Target building. S&ME filed a 

Fourth-Party Complaint against JAS and its subcontractors. A settlement of that case was 

finalized in April of2008. 

14. THD filed this instant action against S&ME in this Court on June 9, 2003. JAS 

was not named as a defendant until December of 2007, when THD amended its Complaint to add 

JAS. In its Amended Complaint, THD asserted several claims against JAS, all of them based 

upon the contracts between the parties. Specifically, THD asserted claims against JAS for breach 

of contract, breach of warranty, and for indemnity under alleged covenants of express and 

implied indemnity arising out of the written agreement between THD and JAS. THD alleges, 

inter alia, that JAS "failed to perform the work in a good and workmanlike manner, failed to 

provide competent supervision, and failed to perform the work with a high degree of expertise 

and workmanship, thereby breaching its agreement with THD." As a result, THD alleged that it 

was "required to expend in excess of $750,000.00 to repair the slope [behind the Target store 
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site], reconstruct the Target store site to acceptable standards in accordance with the TargetlTHD 

agreement, and compensate an adjacent property owner for damage to his property." THD also 

alleged that it incurred other unspecified damages related to other slides and land movement 

throughout the remainder of the development including damage to the "Shop 'A' building and 

surrounding area, the Shop 'C' building [AC. Moore building] and surrounding area, the Office 

Depot building and surrounding area, and the stonn drainage and sanitary sewer systems." 

15. By the time THD amended to add JAS as a party in the underlying action before 

this Court, the statute of limitations on tort claims had expired. Therefore, no tort claims were 

asserted in the Amended Complaint which added JAS as a party defendant. 

16. BITCO has been the liability insurer for J AS since the outset of the Merritt Creek 

project. BITCO had policies in effect from March 1, 2001 through March 1, 2007, essentially 

during the entire time of construction. These included primary commercial liability policies, and 

in several years, specifically, March 1, 2003 through March 1, 2007, commercial umbrella 

insurance as well, as more precisely delineated below. 

17. BITCO defended JAS in the Target litigation, and BITCO contributed 

$450,000.00 to the Target settlement. Although the record is not completely clear as to which 

BITCO policy this amount was paid under (the 03/2001-03/2002 or the 03/2002-0312003 policy), 

BITCO's counsel stated in a hearing that it was paid under the 03/2002-03/2003 policy. 

18. After THD filed its Amended Complaint adding JAS as a defendant in this 

underlying action, BITCO undertook the defense of JAS and has been defending ever since. On 

July 14, 2008, BITCO filed the instant action for declaratory judgment pursuant to the West 

Virginia Declaratory Judgment Act, W Va. Code §55-13-1, et seq. requesting that the Court 
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detennine that the insurance policies issued to JAS afford no coverage to JAS for THD's claims, 

and that BITeO therefore owed no duty to defend JAS for the claims asserted against JAS in the 

underlying action. 

19. BITeO insured JAS under a series of six, successive commercial liability 

insurance policies each covering a one year policy period commencing on March 1, 2001 and 

extending through March 1, 2007. Those six one year policies are identified below: 

Policy Number 	 Effective Dates 
CLP 3 107706 B 03/0112001 to 03/01/2002 
eLP 3 135 489 B 03/0112002 to 03101/2003 
eLP 3 160076 B 03/0112003 to 03/01/2004 
CLP 3 184230 B 03/0112004 to 0310112005 
eLP 3 206 943 B 03/0112005 to 03/0112006 
eLP 3 225 166 B 03/0112006 to 03/0112007 

All eGL policies, commercial umbrella policies and excess liability policies were issued to JAS 

at its principal office in TelUlessee. 

Each of these policies provide in relevant part that BITCO will pay on behalf of its 

insured all sums the insured becomes legally obligated to pay as damages because of "property 

damage" caused by an "occurrence." Each of the policies define "property damage" and 

"occurrence" as follows: 

"Occurrence" means an accident, including continuous or repeated exposure to 

substantially the same general harmful conditions. 


"Property damage" means: 


a. 	 Physical injury to tangible property, including all resulting loss of use of 
that property. All such loss of use shall be deemed to occur at the time of 
the physical injury that caused it; or 



b. 	 Loss of use of tangible property that is not physically injured. All such 
loss of use shall be deemed to occur at the time of the 'occurrence' that 
caused it. 

For the purposes of this insurance, electronic data is not tangible property. 

As used in this definition, electronic data means information, facts or programs 
stored as or on, created or used on, or transmitted to or from computer software, 
including systems and applications software, hard or floppy disks, CD-ROMS, 
tapes, drives, cells, data processing devices or any other media which are used 
with electronically controlled equipment. 

Each of the policies in effect from March 1, 2002, through March 1, 2007, provide, in relevant 

part, as follows: 

*** 
b. 	 This insurance applies to ..."property damage" only if: 

(1) 	 The "bodily injury" or "property damage" is caused by an 
"occurrence" that takes place in the "coverage territory"; 

(2) 	 The "bodily injury" or "property damage" occurs during the policy 
period; and 

(3) 	 Prior to the policy period, no insured listed under Paragraph 1. of 
Section II - Who Is An Insured and no "employee" authorized by 
you to give or receive notice of an "occurrence" or claim, knew 
that that the "bodily injury" or "property damage" had occurred, in 
whole or in part. If such a listed insured or authorized "employee" 
knew, prior to the policy period, that the "bodily injury" or 
"property damage" occurred, then any continuation, change or 
resumption of such "bodily injury" or "property damage" during or 
after the policy period will be deemed to have been known prior to 
the policy period. 

c. 	 "Bodily injury" or "property damage" which occurs during the policy 
period and was not, prior to the policy period, known to have occurred by 
any insured listed under Paragraph 1. of Section II - Who Is An Insured or 
any "employee" authorized by you to give or receive notice of an 
"occurrence" or claim, includes any continuation, change or resumption of 
that "bodily injury" or "property damage" after the end of the policy 
period. 



d. 	 "Bodily injury" or "property damage" will be deemed to have been known 
to have occurred at the earliest time when any insured listed under 
Paragraph 1. of Section II - Who Is An Insured or any "employee" 
authorized by you to give or receive notice of an "occurrence" or claim: 
Reports all, or any part, of the "bodily injury" or "property damage" to us 
or any other insurer; 

(l) 	 Receives a written or verbal demand or claim for damages because 
of the "bodily injury" or "property damage"; or 

(2) 	 Becomes aware by any other means that "bodily injury" or 
property damage" has OCCUlTed or has begun to occur. 

*** 
... Each of these policies provide in relevant part that BITCO provides coverage and a legal 

defense and will pay on behalf of its insured all sums the insured becomes legally obligated to 

pay as damages because of "property damage" caused by an "occurrence." 

20. As fully delineated below, the coverage of the commercial liability policies is 

restricted by exclusions, many of which are addressed herein. BITCO also insured JAS under 

four, successive conunercial umbrella (excess) liability insurance policies, each covering a one

year period commencing with the first such policy issued on March 1, 2003, and extending 

through March 1,2007. Those four commercial umbrella (excess) liability policies are identified 

below: 

Policy Number Effective Dates 
CUP 2 570 314 B 03/0112003 to 03/01/2004 
CUP 2 572 565 B 03101/2004 to 03/0112005 
CUP 2 575721 B 03/0112005 to 03101/2006 
CUP 2 577 694 B 03/01/2007 to 03/01/2007 

The commercial umbrella polides state, in substance, that BITCO will pay on behalf of the 

insured "Ultimate net loss" in excess of the "Retained limit," because of "property damage" 

caused by an "occurrence." The umbrella policies define the terms "property damage" and 



"occurrence" in the same manner as the commercial liability policies. The umbrella policies 

defme "Retained limit" and "Ultimate net loss" as follows: 

"Retained limit" means the greater of: 

a. 	 That amount of "underlying insurance" applicahle to any "claim" or 
"suit," whether such ''underlying insurance" is collectable or not; or 

b. 	 The amount of "self-insured retention" as shown in the Declarations of 
this policy. 

"Ultimate net loss" means the total amount of damages for which the insured is 
legally liable in payment of "bodily injury," "property damage," "personal 
injury," or "advertising injury." "Ultimate net loss" may be established by 
adjudication, arbitration, or a compromise settlement to which we have previously 
agreed in writing. "Ultimate net loss" shall be reduced by any recoveries or 
salvages which have been paid or will be collected, but the amount of ''ultimate 
net loss" shall not include any expenses incurred by any insured, by us or by any 
''underlying insurer." 

The term "Underlying insurance"is defined as follows: 

"Underlying insurance" means the coverage(s) afforded under insurance policies 
designated in the schedule of ''underlying insurance" on the Declarations Page of 
this policy. "Underlying insurance" also includes any other insurance available to 
the insured, except such insurance as may be purchased to apply specifically in 
excess of this policy. Such other insurance includes any policies issued to renew 
or replace these policies during the policy period of this insurance that provide: 

a. 	 At least the same limits of insurance; and 
b. 	 At least the same coverage. 

The coverage and limits stated in the Declarations for underlying insurance, and 
any renewals or replacements thereof, apply whether or not such is collectible. 

The coverage under the umbrella policies is also subject to the exclusions, which for the 

most part are similar, if not identical, to the commercial liability policies. 

21. On or about March 12, 2014, this Court entered an Order permitting JAS to file a 

Third-Party Complaint in the instant action. Pursuant to the Order, lAS filed its Third-Party 



Complaint, on March 13, 2014, naming Zurich, and other excess insurance carriers that insured 

JAS for various policy periods, as Third-Party Defendants. 

22. On or about April 16, 2014, the Answer of Third-Party Defendant, Zurich 

American Insurance Company of illinois, to Third-Party Complaint of lA. Street & Associates, 

Inc. was filed with the Court. 

23. Zurich only issued one policy of insurance to JAS at issue in the captioned matter 

and which is the subject of the Third-Party Complaint filed by JAS. In that regard, Zurich issued 

the Commercial Umbrella Liability Policy, that being Policy No. AVC 9303030 00, for a policy 

period of March 1, 2002 to March 1, 2003, with limits of Five Million Dollars ($5,000,000.00) 

per occurrence. 

24. The Zurich Policy contains "Coverage A - Excess Follow Form Liability 

Insurance" which applies to "those damages covered by this insurance in excess of the total 

applicable limits of underlying insurance." See Zurich Policy, Page 1 of 13, Section LA. 

Alternatively, "Coverage B - Umbrella Liability Insurance" applies, subject to certain terms and 

conditions, when insurance is not afforded by underlying insurance or "would have been 

afforded except for the exhaustion of limits of insurance of underlying insurance." See Zurich 

Policy, Page 1 of13, Section I.B. To the extent "Coverage A" is applicable, the Zurich Policy 

incorporates the terms and conditions of the underlying insurance "except with respect to [ ... ] 

[a]ny contrary provision contained in this poticy; or [ ... ] [a]ny provision in this policy for which 

a similar provision is not contained in underlying insurance." See Zurich Policy, Page 1 of13, 

Section l.A. As noted, the underlying insurance for the Zurich Policy is BITCO's March 1,2002 

to March 1, 2003 CGL policy (hereinafter the "Underlying BITCO Policy"). Thus, based on the 

Court's rulings on coverage with respect to the Underlying BITCO Policy, certain terms of the 
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Underlying BITCO Policy are incorporated into the Zurich Policy. Likewise, with respect to 

"Coverage B," an "occurrence" is defined as "an accident, including continuous or repeated 

exposure to substantially the same general harmful conditions." Zurich Policy, Page 9, Section 

V.C.9. 

25. Zurich was first notified of the claim against JAS and possible damages, on or 

about February 19, 2008, when Mr. Steere submitted a "General Liability Notice of 

Occurrence/Claim" form to Zurich. The description of occurrence included therein stated: 

"property damage due to settlement." The form indicated that the claim had not been previously 

reported. By correspondence dated March 11, 2008, Zurich advised JAS that the claim was not 

covered under the Zurich Policy for several reasons. 

26. The Zurich Policy contains the following language in regard to a notice of an 

occurrence which could result in damages covered by the policy: 

A. 	 The following Conditions are Applicable to both Coverage A and 
Coverage B. 

[...J 

10. 	 Notice of Occurrence, Claim or Suit 

a. 	 You must see to it that we are notified as soon as 
practicable of an occurrence which may result in damages 
covered by this policy. To the extent possible, notice will 
include: 

(1) 	 How, when and where the occurrence took place; 

(2) 	 The names and addresses of any injured persons and 
witnesses; 

(3) 	 The nature and location of any injury or damage 
arising out of the occurrence. 



b. If a claim or suit against any Insured is reasonably likely 
to involve this policy you must notify us in writing as soon 
as practicable. 

c. You and any other involved insured must: 

(1) Immediately send us copies of any demands, 
notices, summonses or legal papers received in 
connection with the claim or suit; 

(2) 	 Authorize us to obtain records and other 
information; 

(3) 	 Cooperate with us in the investigation, settlement or 
defense of the claim or suit; and 

d. 	 The insureds will not, except at their own cost, voluntarily 
make a payment, assume any obligation, or incur any 
expense, other than for first aid, without our consent. 

Zurich Policy at 13 of13, Section VI.A.10. 

27. As noted, the Zurich Policy contains "Coverage A - Excess Follow Form Liability 

Insurance" which applies to "those damages covered by this insurance in excess of the total 

applicable limits of underlying insurance." To the extent "Coverage A" is applicable, the 

Zurich Policy incorporates the tenus and conditions of the underlying insurance "except with 

respect to [ ...] [a ]ny contrary provision contained in this policy; or [ ...] [a ]ny provision in this 

policy for which a similar provision is not contained in underlying insurance." The underlying 

insurance for the Zurich Policy is the Underlying BITCa Policy for March 1, 2002 to March 1, 

2003. 

28. 	 As to the Zurich Policy, under Coverage B, Zurich 

Will pay on behalf of the insured, damages the insured becomes legally 
obligated to pay by reason of liability imposed by law or assumed under an 
insured contract because of bodily injury, property damage, or personal and 
advertising injury covered by this insurance providing the injury, damage or 
offense takes place during the policy period and is caused by an occurrence 



happening anywhere. 

Zurich Policy at I of I3, Section lB. However, Endorsement #4 provides: "Under Coverage B 

only, this policy does not apply to [ ... ] [blodily injury or property damage for which the 

insured is obligated to pay damages by reason of the assumption of liability in a contract or 

agreement." See Zurich Policy at Endorsement #4, Page I of2, Section B. 

29. JAS obtained the BITCO Underlying Policy and the Zurich Policy through 

insurance agent, Mr. Steere. 

30. All COL policies, commercial umbrella policies and excess liability policies, 

including the BITCO Underlying Policy and the Zurich Policy, were issued to JAS at its 

principal office in Tennessee. 

CONCLUSIONS OF LAW 

31. BITCO and Zurich argue that under the insuring agreement contained in its 

commercial liability policies only "property damage" caused by an "occurrence" as defined in 

the policy are covered, and that the insurance only applies if the damages occur during the policy 

period. At the outset, BITCD and Zurich argues that damages for breach of contract are simply 

not covered, because they do not involve "property damage" caused by an "occurrence." In 

effect, BITCO and Zurich asserts the COL policies cannot ever cover claims of deficiencies of 

work the contractor contracted to be performed, and that such policies are not intended to cover 

the insured's contractual liability for economic loss. BITCO and Zurich contend, therefore, that it 

owes no coverage and need not afford a defense to JAS. 



The parties all assert and the Court agrees that Tennessee law governs all the insurance 

issues in this case. The following general rules of construction taken from Standard Fire Ins. Co. 

v. Chester-O'Donley & Assoc., Inc., 972 S. W.2d 1 (Tenn. Ct. App. 1998) apply: 

Insurance contracts are subject to the same rules of construction and enforcement 
as contracts generally. See McKimm v. Bell, 790 S.W.2d 526, 527 (Tenn.1990); 
Hurley v. Tennessee Farmers Mut. Ins. Co., 922 S.W.2d 887, 892 
(Tenn.Ct.App.1995). In the absence of fraud or mistake, they should be 
interpreted as written, see Allstate Ins. Co. v. Wilson, 856 S.W.2d 706, 708 
(Tenn.Ct.App.1992), and their terms should be given their natural and ordinary 
meaning. See Tata v. Nichols, 848 S.W.2d 649, 650 (Tenn.1993); Drexel Chern. 
Co. v. Bituminous Ins. Co., 933 S.W.2d at 477. Because insurers are strictly 
accountable for the language in their contracts, ambiguous language will be 
construed against the insurer and in favor of the insured. See Harrell v. Minnesota 
Mut. Life Ins. Co., 937 S.W.2d 809, 814 (Tenn.1996). 

Insurance policies should be construed as a whole in a reasonable and logical 
manner. See English v. Virginia Sur. Co., 196 Tenn. 426, 430, 268 S.W.2d 338, 
340 (1954); Setters v. Permanent Gen. Assurance Corp., 937 S.W.2d 950, 953 
(Tenn.Ct.App.1996). The essential components of a general liability insurance 
policy include (1) the declarations, (2) the insuring agreements and definitions, 
(3) the exclusions, (4) the conditions, and (5) the endorsements. Whe!l coverage 
questions arise, these components should be construed in the above order to avoid 
confusion and error. See Tinker, 25 Fed'n Ins. Counsel Q. at 222; Long, § 10.04. 

The insuring agreement sets the outer limits of an insurer's contractual liability. If 
coverage cannot be found in the insuring agreement, it will not be found 
elsewhere in the policy. Exclusions help defme and shape the scope of coverage, 
but they must be read in terms of the insuring agreement to which they apply. 
Exclusions can only decrease coverage; they cannot increase it. See Stanford 
Ranch, Inc. v. Maryland Cas. Co., 89 F.3d 618, 626 (9th Cir.1996); Continental 
Cas. Co. v. Pittsburgh Corning Corp., 917 F.2d 297, 300 (7th Cir.l990); 
Maimone v. Liberty Mut. Ins. Co., 302 NJ.Super. 299, 695 A.2d 341, 344 (1997); 
13 John A. Appleman & Jean Appleman, Insurance Law and Practice § 7387, at 
175 (1976). 

Exclusions should also be read seriatim. Each exclusion reduces coverage and 
operates independently with reference to the insuring agreement. See Trinity 
Universal Ins. Co. v. Broussard, 932 F.Supp. 1307, 1310 (N.D.Okla.1996); 
Hartford Accident & Indem. Co. v. A.P. Reale & Sons, Inc., 228 A.D.2d 935, 644 



N.Y.S.2d 442, 443 (1996). Exclusions should not be construed broadly in favor of 
the insurer, nor should they be construed so narrowly as to defeat their intended 
purpose. See Midland Ins. Co. v. Home Indem. Co., 619 S.W.2d 387, 389 
(Tenn.Ct.App.l981). Once an insurer has established that an exclusion applies, 
the burden shifts to the insured to demonstrate that its claim fits within an 
exception to the exclusion. See Just v. Land Reclamation, Ltd., 151 Wis.2d 593, 
445 N.W.2d 683, 688 (1989), rev'd on other grounds, 155 Wis.2d 737, 456 
N.W.2d 570 (1990). 

An insurer's duty to defend is triggered when its policy arguably, as opposed to 
distinctly, covers the claims being made, see Hamlin, Inc. v. Hartford Accident & 
Indem. Co., 86 F.3d at 94; Q'Bannon v. Aetna Cas. & Sur. Co., 678 S.W.2d 390, 
392 (Ky.1984); Dempster Bros. Inc. v. Us.F. & G., 54 Term.App. 65, 71, 388 
S.W.2d 153, 156 (1964), and continues until the facts and the law establish that 
the claimed loss is not covered. See James Graham Brown Found., Inc. v. St. Paul 
Fire & Marine Ins. Co., 814 S.W.2d 273, 279 (Ky.199l). 

As the New Jersey Supreme Court noted in one of the seminal cases construing general 

liability policies, "The policy in question does not cover the accident of faulty workmanship but 

rather faulty workmanship which causes an accident." Weedo v. Stone-E-Brick, Inc., 405 A.2d at 

796. 

However, many courts have viewed the scope of coverage more broadly. For instance, in 

United States Fire Insurance Co. v Js. UB, Inc., 979 SO.2d 871 (Fla. 2007) the Court held 

"[T]here is nothing in the basic coverage language of the current COL policy to support any 

definitive tort/contract line of demarcation for purposes of determining whether a loss is covered 

by the COL's initial grant of coverage. 'Occurrence' is not defined by reference to the legal 

category of the claim. The term 'tort' does not appear in the COL policy." 

In Syllabus point 6 of Cherrington v. Erie Ins. Prop., 231 W.Va. 470, 745 S.E.2d 508 

(W.Va., 2013), the Court stated "To the extent our prior pronouncements in Syllabus point 3 of 

Webster County Solid Waste Authority v. Brackenrich and Associates, Inc., 217 W. Va. 304, 617 
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S.E.2d 851 (2005); Syllabus point 2 of Corder v. William W Smith Excavating Co., 210 W. Va. 

110, 556 S.E.2d 77 (2001); Syllabus point 2 of Erie Insurance Property and Casualty Co. v. 

Pioneer Home Improvement, Inc., 206 W. Va. 506, 526 S.E.2d 28 (1999); and Syllabus point 2 

of McGann v. Hobbs Lumber Co., 150 W. Va. 364,145 S.E.2d 476 (1965), and their progt:ny are 

inconsistent with this opinion, they are expressly overruled 

32. In addition, in this Court's view, the "reasonable expectations" doctrine dictates 

that construction defects are "occurrences." The reason a contractor buys COL insurance is to 

protect itself against claims relating to its construction business. Thus, a contractor reasonably 

expects that it will be covered for construction defect claims brought against it because those are 

among the most common types of claims asserted against contractors. To hold otherwise would 

render the coverage provided under CGL policies largely illusory for contractors. 

33. Although this case is governed by Tennessee insurance law, as the West Virginia 

Supreme Court of Appeals indicated in Cherrington v. Erie Ins. Prop., 231 W.Va. 470, 745 

S.E.2d 508 (W.Va., 2013), there has been a shift in many courts' views regarding coverage for 

construction defect claims under COL policies: 

However, a majority of other states have reached the opposite conclusion, 
announcing their contrary view either in judicial decisions or through legislative 
amendments to their states' insurance statutes. While we appreciate this Court's 
duty to follow our prior precedents, we also are cognizant that stare decisis does 
not require this Court's continued allegiance to cases whose decisions were based 
upon reasoning which has become outdated or fallen into disfavor." Id, p. 20. We 
recognize that a definite trend in the law has emerged since we rendered our 
detenninative decision in Corder sufficient to warrant this Court's reconsideration 
of the issues decided therein and that, if warranted, a departure from this Court's 
prior opinions would be consistent with this Court's steadfast resolve to follow the 
law to achieve just, fair, and equitable results." Id, p. 20-21. "As we have noted, 
many cases have emerged since this Court's 2001 definitive holding in Corder 
considering whether defective workmanship is an 'occurrence' under a policy of 
CGL insurance. To summarize these rulings, the courts adopting the majority 
view have concluded that the subject CGL policy provided coverage for the 



defective work. Id., p 21. Finally, we find our prior proscriptions limiting the 
scope of the coverage afforded by CGL policies to exclude defective 
workmanship to be so broad in their blanket pronouncement that a policy ofCGL 
insurance may never provide cove:rage for defective workmanship as to be 
unworkable in their practical application. Id, p. 28. 

34. Based on the decisions of the Tennessee Supreme Court in Travelers Indemnity 

Company ofAmerica v. Moore & Associates, Inc., 216 S.W.2d 302 (Tenn. 2007), as well as the 

Florida Court in JS. UB, and our own Court in Cherrington, and other cases around the country, 

this Court finds that under certain circumstances, claims for damages caused by faulty 

construction practices, such as appear in this case, can be considered an "occurrence," resulting 

in "property damage" and, thus, might fall within the insuring agreements of BITCO's policies. 

BITCO repeatedly argues under Standard Fire Ins. Co. v. Chester O'Donley & Associates, Inc. 

972 S.W.2d 1 (Teill1. App., 1998) that Tennessee courts have consistently held that contract 

claims for economic harm based upon faulty workmanship are never covered, because they do 

not meet the requirements of "property damage" caused by an "occurrence" and, thus, do not fall 

within the parameters of the insuring agreement. However the final reasoning in Chester

O'Donley contained this language: "There is, however, some evidence in the record that the 

failure of the HVAC system may have caused some physical injury to tangible property other 

than Chester-O'Donley's work. Standard Fire concedes in its brief that a portion of the funds paid 

by Ohio Casualty were used to repair "inconsequential damages to wal1[s], ceilings and other 

parts of the business necessitated by the removal of the [HVAC] system." Id. These damages 

may be covered because, as we have already pointed out, physical injury to other tangible 

property not part of the insured's work necessarily reSUlting from the repair or replacement of the 

insured's work is not excluded by the "impaired property" exclusion." (The University had 



contracted to build a music building, hired contractor, he hired sub-contractor to do mechanical 

work, he hired sub-contractor to do HVAC work and it failed.) The case was remanded for 

further development on this issue. Therefore, this Court is not prepared to hold that under 

Tennessee law, the claims of THD against JAS may not conceivably fall within the scope of the 

insuring agreement of the BITCO policies. On that basis, the Court would not be inclined to 

grant summary judgment. 

35. However, each of BITCO's commercial general and excess liability policies 

contain a "Contractual Liability" exclusion. BITCO contends that these exclusions apply to 

exclude coverage, even if there is found to be an "occurrence" resulting in "property damage," 

which falls within the scope of the insuring agreement. The "Contractual Liability" exclusion 

contained in both the commercial liability and umbrella policies, provides that the insurance does 

not apply to: 

Bodily injury" or "property damage" for which the insured is obligated to pay 
damages by reason of the assumption of liability in a contract or agreement. This 
exclusion does not apply to liability for damages: 

(1) 	 That the insured would have in the absence of the contract or agreement; 
or 

(2) 	 Assumed in a contract or agreement that is an "insured contract", provided 
the "bodily injury" or "property damage" occurs subsequent to the 
execution of the contract or agreement. Solely for the purposes of liability 
assumed in an "insured contract", reasonable attorney fees and necessary 
Iitigation expenses incurred by or for a party other than an insured are 
deemed to be damages because of "bodily injury" or "property damage", 
provided: 

(a) 	 Liability to such party for, or for the cost of, that party's defense 
has also been assumed in the same "insured contract"; and 

(b) 	 Such attorney fees and litigation expenses are for defense of that 
party against a civil or alternative dispute resolution proceeding in 
which damages to which this insurance applies are alleged. 



BITCO argues that neither of the exceptions set forth in subparagraph (a) and (b) above to the 

"Contractual Liability" exclusion applies in this case. 

In substance, the policy provides that this exclusion does not apply to liability for 

damages: 

1. That the insured would have in the absence of the contract or agreement; 

or 

2. Assumed in a contract or agreement that is an "insured contract" ... 

36. Based on the above-quoted language, BITCO asserted first, and Zurich adopted 

and incorporated, that since the claims by THD against JAS are contractual, there would be no 

liability of any kind absent the contract, and, second, BITCO, and Zurich following form, assert 

that JAS never assumed liability in an "insured contract" as defined in its policies. The Court 

notes that the express language in BITCO's policies limits an "insured contract" to one in which 

the policyholder assumes the "tort liability of another party" to pay damages to a third party. JAS 

has never argued that its contracts with THD constitute an "insured contract" pursuant to 

BITCO's policies' definition. 

37. Therefore, given that all ofTHD's claims against JAS are based upon the parties' 

contracts and no tort claims are alleged, this Court agrees with BITCO and Zurich that 1) JAS 

would not be liable for damages to THD in the absence of the contracts or agreement, and 2) 

there is no "insured contract" in that said term applies to one in which lAS assumed the tort 

liability of another party to pay damages to a third party. Also, the Court finds that absent 

damage to property owned by a third party, there could be no coverage under the broadest 

interpretation of the BITCO policies, even though the Court does not interpret this exclusion to 

exclude a1l "contract" claims in general simply because the facts are plead.in contract. Although 
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this case is controlled by Tennessee law, citing to Silk v. Flat Top Construction lnc., 453 S.E.2d 

356 (W.Va. 1994), BITeO notes that West Virginia law supports the theory that the contractual 

liability exclusion applies to foreclose coverage. 

In Silk the Court stated: 

Therefore, the only remaining issue is whether USF & G has a duty to defend the 
appellants on the plaintiffs' allegations of negligence. USF & G argues that the 
plaintiffs' characterization of negligence was used merely to trigger the appellants' 
insurance coverage. 

In detennining whether the underlying action is merely one of breach of contract 
or is a tort claim, we find helpful the analysis set forth by the United States Court 
of Appeals for the Fourth Circuit in City of Richmond, Va. v. Madison 
Management Group, Inc., 918 F.2d 438, 446 (4th Cir.1990): 

'The law of torts is well equipped to offer redress for losses suffered by reason of 
a "breach of some duty imposed by law to protect the broad interests of social 
policy." Tort law is not designed, however, to compensate parties for losses 
suffered as a result of a breach of duties assumed only by agreement. That type of 
compensation necessitates an analysis of the damages which were within the 
contemplation of the parties when framing their agreement. It remains the 
particular province of the law of contracts.' Id., at 360. 

See also, State v. Wilson No. 15-0424 (W.Va. 2015) ("As to the Nelsons' claims for breach of 

contract, we have held: '[AJ breach of contract. . .is not an event that occurs by chance or arises 

from unknown causes, and therefore, is not an 'occurrence' as that word is defined in ... COL 

policies"). Through its decisions, the West Virginia Supreme Court of Appeals has made it clear 

that the "contractual liability" exclusion in question is unambiguous and that pure breach of 

contract claims are excluded under such "contractual liability' exclusions. Zurich alleges that all 

damages are based on contract and the "contractual liability" exclusion under Coverage B 

precludes coverage. If there is no coverage under Coverage A because of this exclusion, then 

Coverage B of the Zurich Policy drops down. (Because Coverage B kicks in when damages are 



not paid because of a valid exclusion in the BITCO Underlying Policy). However, Zurich also 

asserts that Endorsement #4 applies and there is still no coverage under the Zurich Policy 

because it only applies to tort damages, not contract damages. The Court has not found or been 

cited any case that waivers from this pronouncement and grants summary judgment to BlTCO 

and Zurich as to all of its insurance policies issued to JAS, because the "contractual liability" 

exclusion appears in all of the policies. . The Court also relies for authority on Cincinnati 

Insurance Co. v Grand Pointe, LLC, 2006 WL 1806014 (TN. June 29, 2006), not reported, 

which states: 

Some courts have held the new subcontractor exception abrogates the broad 
holdings of earlier cases, like Vernon Williams, that construed the 1973 ISO form. 
Id. at p. 11; American Family Mut. Ins. Co. v. Am. Girl. Inc., 673 N.W.2d 65,83
84 (Wis.2004); see also O'Shaughnessy v. Smuckler CO/p., 543 N.W.2d 99 (Minn. 
Ct. App.1996). Although the Court understands the rationale of these decisions, 
several Tennessee cases have adopted the holding of Vernon Williams in cases 
where the 1986 ISO fonn was used. The Court concludes Tennessee courts, in the 
future, may very well decide the subcontractor exception to the "your work" 
exclusion results in coverage in a case such as this where there has been faulty 
subcontractor work that has resulted in damage to the contractor's non-defective 
work (emphasis added). However, it is not the province of this Court to rewrite 
well established Tennessee law without some indication from the Tennessee 
Supreme Court Vernon Williams or later decisions relying on it were abrogated by 
the addition of the subcontractor exception." 

The Court further finds persuasive the federal decision in Trinity Universal Ins. Co. v. Turner 

Funeral Home, Inc., WL 23218046 (E.D. Tenn. Dec. 12, 2003) wherein the court applying 

Tennessee law held that the standard contractual liability exclusion contained in a CGL policy 

excludes coverage for breach of contract claims asserted against the insured. 

38. As stated, this Court holds that the "Contractual Liability" exclusion contained in 

BITCO's policies, including the BITCO Underlying Policy, applies to foreclose coverage 



entirely for the claims asserted by THD against lAS based on Tennessee law. As such, coverage 

is foreclosed, in its entirety under Coverage A of the Zurich Policy as well. Additionally, as 

stated above, Endorsement #4 of Coverage B of the Zurich Policy also operates to preclude 

coverage for the claims asserted by THD against JAS. Specifically, coverage is not afforded 

under the BITCO insurance policies for the contract-based claims asserted by THD against JAS 

as noted within Argument A of the BrrCO memorandum oflaw. Consequently, there can be no 

coverage under the Zurich Policy of insurance as well. 

39. As stated, this Court holds that the "Contractual Liability" exclusion contained in 

BITCO's and Zurich's follow fonn policies applies to foreclose coverage entirely for the claims 

asserted by THD against JAS based on Tennessee law. That conclusion is sufficient to warrant 

the entry of summary judgment. However, Zurich asserts that coverage is also foreclosed under 

several other so-called "business risk exclusions." The Court will address those exclusions as 

•well. These provisions state that the insurance does not apply to: 

j. 	 Damage to property 
*** 

(5) 	 That particular prut of real property on which you or any 
contractors or subcontractors working directly or indirectly on your 
behalf are perfom1ing operations, if the property damage arises out 
of those operations; or 

(6) 	 That particular part of any property that must be restored, repaired 
or replaced because "your work" was incorrectly performed on it. 

Paragraph (6) of this exclusion does not apply to "property damage" 
included in the "products-completed operations hazard". 

1. 	 Damage to your work 
"Property damage" to "your work" ... and included in the products

completed operations hazard. 

This exclusion does not apply if the damaged work or the work out of 

which the damage arises was performed on your behalf by a subcontractor. 


m. 	 Damage to impaired property or property not physically damaged 



"Property damage" to "impaired property" ... arising out of: 
(1) 

(2) 

a defect, deficiency, inadequacy or dangerous condition in "your 
product" or "your work"; or 
a delay or failure by you or anyone acting on your behalf to 
perform a contract or agreement in accordance with its terms. 

n. Recall of products, work or impaired property 

40. The Court observes at the outset that the insurance policies in this case are 

basically the same as those found in Cherrington. The following quotes from Cherrington v. Erie 

Ins. Prop., 745 S.E.2d 508 (W.Va. 2013), may be pertinent, even though the case is controlled by 

Tennessee law: 

Furthermore, a fmding based upon our prior case law to the effect that the 
defective workmanship at issue in this case is not covered by the CGL policy's 
insuring clause is incongruous with the policy's express language providing 
coverage for the acts of subcontractors. As explained in more detail in Section 
1Il.A.2.a., infra, the CGL policy's Exclusion L specifically provides coverage for 
work performed by subcontractors by excepting it from the 'your work' 
exclusion: 

We previously have held that '[a]n insurance policy should never be interpreted 
so as to create an absurd result, but instead should receive a reasonable 
interpretation, consistent with the intent of the parties.' Syi. pt. 2, D'Annunzio v. 
Security-Connecticut Life Ins. Co., 186 W. Va. 39, 410 S.E.2d 275 (1991). 
Application of our prior holdings to find that the defective work of subcontractors 
does not constitute an 'occurrence' and thus is not covered by the subject CGL 
policy would, indeed, create an absurd result when the policy expressly provides 
coverage for damages occasioned by subcontractors acting on behalf of the 
insured. Therefore, we conclude that the more sound approach to interpreting the 
subject policy is to find that defective work performed by a subcontractor on 
behalf of an insured does give rise to an "occurrence" under a policy of CGL 
insurance to maintain consistency with the policy's stated intention to provide 
coverage for the work of subcontractors. 

Finally, we find our prior proscriptions limiting the scope of the coverage 
afforded by CGL policies to exclude defective workmanship to be so broad in 
their blanket pronouncement that a policy of CGL insurance may never provide 
coverage for defective workmanship as to be unworkable in their practical 
application. In Pioneer, we stated that 'COL policies of insurance do not provide 
protection for poor workmanship[.), 206 W. Va. at 511, 526 S.E.2d at 33. In 
Corder, we reiterated this statement by holding that '[ c ]ornmercial general 



liability policies are not designed to cover poor workmanship. Poor workmanship, 
standing alone, does not constitute an 'occurrence' under the standard policy 
defmition of this term[.]' Syl. pt. 2, in part, 210 W. Va. 110, 556 S.E.2d 77. In 
Brackenrich, we again announced that 'faulty workmanship claims ... are outside 
the risks assumed by a traditional commercial general liability policy.' Syl. pt. 3, 
in part, 217 W. Va. 304, 617 S.E.2d 851. Although all of these cases involved 
claims by a property owner against a contractor, our overly-broad, perfunctory 
holdings in Pioneer, Corder, and Brackenrich apply with equal force to preclude 
a contractor, such as Pinnacle, from recovering under its COL policy for damages 
resulting from the defective work of its subcontractor even though Pinnacle's 
policy expressly provides coverage for 'damaged work ... performed ... by a 
subcontractor.' We do not think that a holding of this Court that must be altered 
every time the same issue comes before us is a solid pronouncement of the law 
upon which future litigants may reasonably rely to guide their future conduct. See 
Syl. pt. 2, Walker v. Doe, 210 W. Va. 490, 558 S.E.2d 290 (2001). 

For the foregoing reasons, we therefore hold that defective workmanship causing 
bodily injury or property damage is an 'occurrence' under a policy of commercial 
general liability insurance. To the extent our prior pronouncements in Syllabus 
point 3 of Webster County Solid Waste Authority v. Brackenrich and Associates, 
Inc., 217 W. Va. 304, 617 S.E.2d 851 (2005); Syllabus point 2 of Corder v. 
William W. Smith Excavating Co., 210 W. Va. 110, 556 S.E.2d 77 (2001); 
Syllabus point 2 of Erie Insurance Property and Casualty Co. v. Pioneer Home 
Improvement, Inc., 206 W. Va. 506, 526 S.E.2d 28 (1999); and Syllabus point 2 
of McGann v. Hobbs Lumber Co., 150 W. Va. 364, 145 S.E.2d 476 (1965), and 
their progeny are inconsistent with this opinion, they are expressly overruled. 

With respect to exclusion (m), which deals with damage to impaired property or property not 

physically damaged, the Court held: 

"Property damage" to "impaired property" ... arising out of: 

(3) 	 a defect, deficiency, inadequacy or dangerous condition in "your product" 
or "your work"; or 

(4) 	 a delay or failure by you or anyone acting on your behalfto perform a 
contract or agreement in accordance with its terms. 

The plain language of Exclusion M explicitly states that it applies to preclude 
coverage for two reasons: (1) a shortcoming in "your product" or "your work" and 
(2) an issue arising from the insured's or the insured's agent's failure to perform 
hislher contractual obligations. With respect to this first criterion, i. e., a 
shortcoming in "your product" or "your work," as we noted in the foregoing 



section, the vast majority of the construction work performed on Ms. 
Cherrington's home was not completed by Pinnacle, itself, but by its 
subcontractors. By definition, "your work," as it is used in Exclusion M, 
contemplates either "[w]ork or operations performed by you" or "[w]ork or 
operations performed . . . on your behalf." As such, Exclusion M, on its face, 
precludes coverage for the very same work of subcontractors that Exclusion L 
specifically found to be covered by the subject policy. To adopt the rationale of 
the circuit court and Erie would produce an absurd and inconsistent result 
because, on the one hand, Exclusion L of the policy provides coverage for the 
work of subcontractors, while, on the other hand Exclusion M bars coverage for 
the exact same work. We do not think that it is reasonable to construe two policy 
exclusions according to their plain language when the operative effect of this 
exercise results in such incongruous results. See Syl. pt. 2, D'Annunzio, 186 W. 
Va. 39, 410 S.E.2d 275. In short, we do not subscribe to an insurance policy 
construction that lends itself to the mantra: what the policy giveth in one 
exclusion, the policy then taketh away in the very next exclusion. See generally 
Tews Funeral Home, Inc. v. Ohio Cas. Ins. Co., 832 F.2d 1037, 1045 (7th Cir. 
1987) (construing insurance policy to find coverage where one policy provision 
specifically provided coverage for subject conduct while subsequent policy 
provision attempted to exclude coverage for velY same conduct), overruled on 
other grounds by National Cycle, Inc. v. Savoy Reinsurance Co. Ltd., 938 F.2d 61 
(7th Cir. 1991). Accordingly, we find that the first provision of Exclusion M does 
not operate to bar coverage for the work performed by Pinnacle's subcontractors. 

Moreover, we find that Exclusion M does not operate to bar coverage pursuant to 
its second proviso: an issue arising from the insured's or the insured's agent's 
failure to perfonn his/her contractual obligations. The parties do not contend that 
the construction and structural damages to Ms. Chenington's home resulted from 
breach of contract or failure to perform contractual obligations, nor has Erie 
argued that this proviso of Exclusion M applies to deny coverage in this case. We 
previously have held that it is the insurer's obligation to prove the applicability of 
an exclusion to preclude coverage. 'An insurance company seeking to avoid 
liability through the operation of an exclusion has the burden of proving the facts 
necessary to the operation of that exclusion.' Syl. pt. 7, National Mut. Ins. Co. v. 
McMahon & Sons, Inc., 177 W. Va. 734, 356 S.E.2d 488 (1987), overruled on 
other grounds by Potesta v. United States Fid. & Guar. Co., 202 W. Va. 308, 504 
S.E.2d 135 (1998). Because the record before us does not suggest that the 
physical damage to Ms. Cherrington's home was attributable to her breach of 
contract claim and, further, because Erie has failed to demonstrate that the second 
proviso of Exclusion M is applicable to the facts of this case, we conclude that 
this provision of Exclusion M also does not apply to bar coverage in this case. 
Therefore, we reverse that portion of the circuit court's order reaching a contrary 
conclusion. 



41. The Court follows the reasoning in Cherrington and finds that as there is a 

subcontractor exception in one business risk exclusion, it would apply to all. However, in this 

case, the insurance companies do indeed rely on the breach of contract provision such as in 

exclusion M. Thus, although Cherrington states that if one of the business risk exclusions allows 

coverage for subcontractors work then all should, they did not address this particular provision. 

The Court believes under Tennessee law, exclusion M. would apply to bar coverage for JAS for 

all carriers with this provision in their policies. 

42. Conversely, the Court finds that exclusion n, "Recall of products, work or 

impaired property," does not apply. The Cherrington Court states: 

At issue herein is Exclusion n, which is also known as the 'sistership' 
exclusion. This exclusion originated in an attempt to limit insurers' liability 
for damages attributable to recalled products: 

[E]xc1usions like n are commonly referred to as 'sistership' exclusions. These 
exclusions are typically included and applied to shield insurers from liability 
for the costs associated with unanticipated product recalls, and do not apply to 
claims involving losses resulting from the failure of the insured's product or 
work, when there is no evidence of a general recall of similar products or 
materials from the market place. Auto-Owners Ins. Co. v. Rhodes, 385 S.C. 
83, 108, 682 S.E.2d 857, 871 (Ct. App. 2009) (citations omitted). Accord 
Fireman's Fund Ins. Co. v. Amstek Metal, LLC, No. 07 C 647, 2008 WL 
4066096, at *12 (N.D. Ill. Aug. 27, 2008); Atlantic Mut. Ins. Co. v. Hillside 
Bottling Co., Inc., 387 N.J. Super. 224, 239,903 A.2d 513, 522-23 CAppo Div. 
2006). In recognition of these origins, courts typically do not apply Exclusion 
N to preclude coverage for mere loss of use, but rather reserve this exclusion 
for losses occasioned by a product that has been recalled or withdrawn from 
the market. 

First, the Cherrington Court again reiterated its previous argument of inconsistent results 

and then stated that while portions of Ms. Cherrington's house had been rendered unusable or 

cannot be used to the same extent as they would be had they not been damaged by allegedly 



defective workmanship, "none of the products used in the construction. of the home nor the 

house, itself, has been recalled from the market as contemplated by the intent underlying the 

origins of this exclusion. See, e.g., Indian Harbor, 2010 WL 3584412, at *8; Rhodes, 682 S.E.2d 

at 871. Therefore, we find that application of Exclusion n to the facts of the case sub judice 

simply does not comport with the exclusion's "plain, ordinary and popular sense." Polan, 192 

S.E.2d at 484. This Court agrees, and finds that exclusion n does not apply to the facts of this 

case. 

43. Zurich asserted that the ''your work" exclusion within the Zurich Policy and/or the 

BITCO Underlying Policy precluded coverage in full for THD's claims against JAS. "Your 

work" exclusions are commonly contained within CGL policies. Generally, these exclusions are 

included within CGL policies because such policies are not intended to cover the costs of 

repairing or replacing an insured's defective product or faulty work. Standard Fire Ins. Co. v. 

Chester-ODonley & Associates, Inc., 972 S.W.2d 1, 7 (Tenn. Ct. App. 1998). Rather, "[t]he 

risk insured by these policies is the possibility that the insured's product or work will cause 

bodily injury or damage to property other than the work itself for which the insured may be 

found liable." /d. 

The BITCO Underlying Policy contains the following "your work" exclusion: 

2. Exclusions 

This insurance does not apply to: 

[...] 

(6) That particular part of any property that must be restored, repaired 
or replaced because "your work" was incorrectly performed on it. 

[...] 

Paragraph (6) of this exclusion does not apply to "property damage" 



included in the "products completed operations hazard." 
See Section I.2j. 

The Zurich Policy contains the following "your work" exclusion: 

C. 	 Under Coverage B this policy does not apply to: 

[...J 

9. 	 Property damage to: 

[.•.J 

f. 	 That particular part of any property that must be restored, 
repaired or replaced because your work was incorrectly 
performed on it 

See Section IV, C. 

In its motion for summary judgment, Zurich asserted that paragraph 6 of the exclusion 

does not apply to "property damage" included in the "products-completed operations hazard". 

On the other hand, J AS contended that this provides an exception to the "your work" exclusion. 

However, Zurich further argued, since JAS was still doing work during the Zurich Policy period, 

the exception to the "products-completed operations hazard" does not apply. On this, JAS 

contended the issue to be a question of fact as to what work was being done at what site during 

each policy period. The Court agrees and finds this to be a question of fact for the jury. 

44. The Zurich Policy contains two (2) types of coverage: "Coverage A" and 

"Coverage B." To the extent "Coverage A" is applicable, the terms and conditions ofthe BITCO 

Underlying Policy are made a part of the Zurich Policy. As set forth in more detail below, both 

policies contain "perfonning operations" exclusions. 

The BITCO Underlying Policy contains the following "performing operations" 

exclusion: 

2. 	 Exclusions 



This insurance does not apply to: 

[...] 

j. 	 Damage to Property 

"Property damage" to: 

[...] 

(5) 	 That particular part of real property on which you or any 

contractors or subcontractors working directly or indirectly on your 
behalf are performing operations 

The Zurich Policy contains the following "Performing Operations" exclusion, which is 

practically identical to the "Performing Operations" exclusion in the Underlying BITCO Policy: 

C. Under Coverage B this policy does not apply to: 

[ ...] 

PROPERTY DAMAGE 

9. 	 Property damage to: 
[...] 

e. 	 That particular part of real property on which you or any 
contractors or subcontractors working directly or indirectly on your 
behalf are performing operations, if the property damage arises 
out of those operations; 

See Page 7 of 13, Section IV. G.9. The "performing operations" exclusion contained in the 

Zurich Policy is substantively identical to that contained in the BITCO Underlying Policy. As 

such, "performing operations" exclusion for the Zurich Policy and the BITCO Underlying Policy 

are discussed by the Court in tandem. 

In support of its argument, Zurich relied upon Vinsant Electrical Contractors v. Aetna 

Casualty & Surety Co., 530 S.W.d 76 (Tenn. 1975). However, the Court cannot rely on this case 

due to the Court's ruling that there could be multiple occurrences based on the multiple contracts 

between THD and JAS. As such, the Court concludes that it would be a question of fact for 

areas other than Target as the Target site was completed when the first slide occurred. 



45. Zurich also contended that coverage for the claims of THD against JAS was 

precluded by the subsidence exclusion. The Zurich Policy contains the following exclusion, 

which is applicable to both "Coverage A" and "Coverage B": 

A. 	 Under Coverage A and Coverage B this policy does not apply to any 
liability, damage, loss, cost or expense: 
[...] 
3. 	 Which directly or indirectly involves, arises out of, is caused by, 

results from, is contributed to by, or is aggravated by the 
subsidence, settling, sinking, slipping, falling away, caving in, 
shifting, eroding, consolidating, compacting, flowing, rising, tilting 
or any other similar movement of land, earth or mud, regardless of 
whether such movement is a naturally occurring phenomena or is 
man-made. 

Endorsement # 4. JAS asserted that the foregoing exclusion does not apply to "engineered fill" 

material because it is different from land, earth, or mud. The Court does not agree with or adopt 

this argument. 

Murray v. State Farm Fire and Cas. Co., 203 W.Va. 477, 509 S.E.2d 1 (1998) and Hearn 

v. Erie Insurance Exchange, 2013 WL 2420476 (Tenn., 2013) both held that the subsidence 

exclusion could be ambiguous, but because of the specific policy language that says "naturally 

occurring phenomena or is man-made," the Court finds the subsidence exclusion in the Zurich 

Policy it is not ambiguous. 

JAS argued that the subsidence exclusion in the Zurich Policy only excludes subsidence 

if all three (3) of the following clauses are satisfied: "(1) arise out of a project insured under a 

wrap up or consolidated insurance program or (2) arise out of activities of the insured as an 

'architect, engineer or surveyor', and (3) involves subsidence and the other listed causes of 

damage." (Clauses paraphrased) JAS argues that because there is no "or" between the different 

clauses all three (3) must be satisfied before the subsidence clause would be operative. The 



Court finds this to be an unrealistic argument. A clear reading of this portion of the Zurich 

Policy makes it clear that each clause stood alone and was meant to operate independently. Each 

insurance policy must be construed as a whole and in a reasonable and logical manner. The 

Court cannot insert words into a contract that do not exist. Black v Aetna Ins. Co. 909 SW.2d 1, 

3 (1995). 

JAS further alleges it would still be a question of fact for jury determination because the 

damages were caused by other contributing factors as well and that precludes summary judgment 

on this issue. In contrast, Zurich relied on the admission by THD that "All disputes between 

[JAS] and THD relate to the settlement of engineered fill material or the failure of slope 

constructed engineered fill material[.]" Zurich also relied on the testimony of THD's 

geotechnical engineer who opined that the "fill" could "include rock in the soil" and that it 

"included both finer grained soils (silts, clays and sands) and courser material from gravel to 

boulder size rocks." Despite the evidence submitted by Zurich, the Court agrees with JAS that 

the damages alleged by THD could have been caused by other contributing factors. The Court 

concludes that Murray holds the same and, therefore, application of the subsidence exclusion is 

an issue requiring jury resolution. 

46. Although the Court has granted summary judgment in favor of BIT CO and Zurich 

on the basis that the policies afford no coverage for the contract-based damages claims asserted 

by THD against JAS, the Court is constrained to address several other issues raised by JAS, 

BITCO and Zurich in their respective motions and briefs. 

47. Zurich asserted that the loss in progress doctrine precluded any coverage for JAS 

as JAS was aware of a threat of loss at the time the Zurich Policy was issued. Zurich relied on 

the fortuity doctrine that an insurer would not insure the insured if the insured knew about the 



loss at the time of the application for insurance coverage. Zurich further argued that the loss in 

progress doctrine is a common law theory and is not dependent on the specific policy language. 

Northfield Ins. Co. v. Isles ofJune Consulting Ltd., 2006 U.S. Dist. LEXIS 89916, *16 (M.D. 

Tenn. 2006). The Court agrees and notes that Zurich does not have the specific language in its 

policy of insurance, but had a follow-form policy, which followed the subject language in the 

BITCO Underlying Policy. 

Zurich asserted that the loss in progress doctrine preclude coverage in this case because 

JAS had knowledge of a loss at the time of inception of the Zurich Policy. The initial damage 

started September 2001 at the Target site and there are allegations that it extended under the 

property line to property that was not owned by Target. There was also testimony in the 

deposition of Brent Roswall of THD that the slope failure extended into areas of the 

development where Office Depot and Petco would eventually be built. The Zurich Policy had an 

effective date of March 1, 2002. Despite the testimony of Brent Roswa11, the Court finds there to 

be a question of fact on this issue. 

More troubling to the Court is the fact that J AS failed to advise Zurich about the 2001 

Target failure and subsequent issues when JAS applied for insurance. Zurich asserts that JAS 

was specifically asked on the application if it was "aware of any incident, circumstances, defects 

or alleged defects [ ... Jthat a reasonably prudent person might expect to give rise to a claim or 

lawsuit, whether valid or not, which might involve the applicant." JAS answered "no". Zurich 

relied on this information in issuing the policy. JAS has not disputed this fact. However, JAS 

contends that while it had knowledge of the damages at the Target site, it did not know of issues 

at any other sites including "Shops A" when the Zurich Policy was incepted. JAS contends it 

thOUght the problem had been resolved. 



Zurich contends that the Court has adopted the injury in fact/continuous injury trigger 

based on lAS's motion for the same. Thus, this argument by JAS is untenable as it is 

inconsistent with the application of the continuous trigger theory. However, the Court states that 

it gave an advisory opinion only and has not made a finding that the theory applies to any of the 

insurance companies involved until all evidence would be presented at trial. As the Court has 

now found that there could be multiple occurrences based on the four (4) contracts at issue, there 

are questions of fact as to when the alleged damages occurred. Thus, the Court finds application 

of the loss in progress doctrine to be a jury issue or subject to a motion for a directed verdict if 

the evidence confirms Zurich's allegations. 

48. Zurich also asserted an entitlement to summary judgment on the basis that JAS 

failed to provide timely notice of a claim or occurrence as required by the language of the Zurich 

Policy. The Zurich Policy requires the insured to provide notice of an occurrence which could 

result in damages covered by the policy as soon as practicable: 

A. 	 The following Conditions are Applicable to both Coverage A and 
Coverage B. 

[...] 

10. 	 Notice of Occurrence, Claim or Suit 

a. 	 You must see to it that we are notified as soon as 
practicable of an occurrence which may result in damages 
covered by this policy. To the extent possible, notice will 
include: 

(1) 	 How, when and where the occurrence took place; 

(2) 	 The names and addresses of any injured persons and 
witnesses; 

(3) 	 The nature and location of any injury or damage 



arising out ofthe occurrence. 

b. If a claim or suit against any Insured is reasonably likely 
to involve this policy you must notify us in writing as soon 
as practicable. 

c. You and any other involved insured must: 

(1) Immediately send us copies of any demands, 
notices, summonses or legal papers received in 
connection with the claim or suit; 

(2) 	 Authorize us to obtain records and other 
infonnation; 

(3) 	 Cooperate' with us in the investigation, settlement or 
defense of the claim or suit; and 

d. 	 The insureds will not, except at their own cost, voluntarily 
make a payment, assume any obligation, or incur any 
expense, other than for flrst aid, without our consent. 

See Section VIA.] O. 

Zurich asserted that lAS failed to provide timely notice of any claim relating to the MCF 

and any claim by THD. In response, JAS asserted that it notifled its agent, Mr. Steere, and on 

February 18, 2008 Mr. Steere sent in a claim to Zurich with a description of occurrence included 

therein which states: "property damage due to settlement". Zurich responded on March 11, 2008 

and advised lAS that there was no coverage for a number of reasons, but advised JAS it would 

review further if JAS could provide infonnation that it thought brought the claim into coverage. 

lAS did not send further notice to Zurich until the filing of the Third-Party Complaint. 

Zurich contends that even after JAS was sent correspondence by THD on December 5, 

2005 asking it to assume responsibility and notify its insurer, JAS did not notify Zurich. 

Additionally, on February 20, 2007 JAS was sent correspondence that a claim was going to be 

filed by THD. Also, JAS paid out $370,000.00 for damage to the Shops A building without 

http:370,000.00


Zurich's knowledge and the Zurich Policy states that lAS must have Zurich's consent to make 

any payments. 

Zurich also asserted that it had been prejudiced by JAS's failure to provide timely notice 

of the claim. Under Tennessee law, an insurer is presumed to be prejudiced by an insured's 

untimely notice of a claim. In Alcazar v. Hayes, 982 S.W.2d 845, 856 (Tenn. 1999), the 

Tennessee court held that "once it is determined that the insured has failed to provide timely 

notice in accordance with the insurance policy, it is presumed that the insurer has been 

prejudiced by the breach." See also, American Justice Ins. Reciprocal v. Hutchison, 15 S.W.3d 

811, 817 (Tenn. 2000)( "[F]or purposes of deciding whether prejudice to the insurer should be 

required before a policy is forfeited based on breach of a notic~ provision, there is no significant 

difference between an uninsured motorist policy and a general liability policy."). The insured is 

then allowed to attempt to "rebut this presumption by proffering competent evidence that the 

insurer was not prejudiced by the insured's delay." !d. The court also noted that "summary 

judgment may [ ... ] be appropriate in some circumstances" in determining whether prejudice is 

present, but went on to quote the following "non-exclusive guidelines for determining whether 

the insurer has been prejudiced": 

[T]he availability of witnesses to the accident; the ability to discover other 
information regarding the conditions of the locale where the accident occurred; 
any physical changes in the location of the accident during the period of delay; the 
existence of official reports concerning the occurrence; the preparation and 
preservation of demonstrative and illustrative evidence, such as the vehicles 
involved in the occurrence, or photographs and diagrams of the scene; the ability 
of experts to reconstruct the scene and occurrence; and so on. 

Id. 

Zurich claims it has been prejudiced by the delay in reporting the claim by the increase in 

claimed damages. THD's corporate representative testified that "this claim was a $2,000,000 



claim up to a certain point." However, THD's claimed damages increased greatly due to 

refinancing costs and the receipt of an increased damage estimate. JAS was warned that THD's 

damages were mounting as time passed. The May 14,2003 correspondence from THD to JAS 

states: "Repairs must be made now due to pennanent financing, that is currently being 

established requiring inspections from lenders, and to regain tenant satisfaction." 

In response, JAS argued that Zurich denied coverage in 2008 when first notified of the 

claim. JAS contends that the damages were low at that time, which was seven (7) years after the 

initial slip at the Target site. As such, JAS further contended that any prejudice would already 

have been present. 

In addressing the prejudice issue, the Court, although acknowledging that Tennessee law 

applies to the issues herein, nonetheless looks for guidance to Erie Ins. Prop. & Cas. Co. v. GC 

Perry Constr. Grp., Inc., Civil Action No. 5:14-CV-15256 (S.D. W. Va., 2015), where the 

district court held: 

Having determined that notice was received by Erie in December 2013, the next inquiry 
is whether the delay was reasonable. However, it is inappropriate for the Court to 
evaluate the reasonableness of the delay under the circumstances presented here. In 
deciding whether the delay will bar the insured's claim, one must consider the length of 
the delay in light of its reasonableness, which necessarily encompasses the explanation or 
reason given for it. Clearly, the insured has advanced several explanation(s) for the delay 
in Mr. Perry's affidavit. This matter is readily distinguishable from the facts and legal 
ruling found in Medical Assurance of West Virginia, Inc., where the doctor gave no 
explanation for the delay in notification. Here, the determination of whether the delay 
was reasonable should be resolved only by a finder of fact since the issue could 
reasonably be resolved in favor of either party. Therefore, summary judgment is not 
appropriate. 

As such, the Court finds there is question of fact as to whether Zurich was prejudiced. Notably, 

the Court notes that this conclusion applies to all insurance carriers involved in this case. 



49. THO's claimed loss of property value, refinancing damages, and lost rent are 

economic losses which do not meet the definition of "property damage" within either the Zurich 

Policy or the BITCO Underlying Policy. The insuring agreement portion of both "Coverage B" 

of the Zurich Policy and the BITCO Underlying Policy provide that in order for coverage to be 

afforded, the damages at issue must meet the definition of "property damage." Under both the 

Zurich Policy and the BITCO Underlying Policy, "property damage" is defined as follows: 

"Property Damage" means: 
a. Physical injury to tangible property, including all resulting loss of use of 

that property. All such loss of use shall be deemed to occur at the time of 
the physical injury that caused it; or 

b. Loss of use of tangible property that is not physically injured. All such 
loss shall be deemed to occur at the time of the occurrence that caused it. 

See Section VC.12; Section V17. 

In the underlying action, in addition to the cost ofmaking various repairs to the property 

at issue, THO is seeking to recover the following elements of damage: loss of property value 

after completion of repairs ($7,900,000.00); lost rent resulting from damages to individual units 

($809,395.62); and damages related to the cost of refinancing debt (hereinafter collectively 

"economic damages"). Zurich contends that these damages do not constitute ''physical injury to 

tangible property" or "loss of use" under the plain language of the policies. 

Zurich asserts that THO's claimed economic damages are not "physical injury to tangible 

property." On this issue, Zurich argues that tangible property can be real or personal, but it must 

be corporeal. "[C]onstruction expenses, lost profits, or diminution in value of the project caused 

by the insured's defective work are the sort of economic losses that do not fit within the 

definition of 'property damage.''' Standard Fire Ins. Co. v. Chester-O'Donley & Assoc., Inc., 

972 S.W.2d 1, 9 (Tenn. Ct. App. 1998)(applying Kentucky law)(citing SLA Propertj 
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Management v. Angelina Cas. Co., 856 F.2d 69, 72-73 (8th Cir. 1978». Put simply, the 

economic damages claimed by THD do not constitute "property damage." The Court agrees 

with Zurich's contention and, therefore, grants summary judgment in favor of Zurich as to any 

claim ofTHD for the claimed economic damages. 

Zurich also asserts that THD's claimed economic damages do not constitute "loss of 

use." Neither the Zurich Policy nor the BITCO Underlying Policy defines this term. However, 

Zurich cited to two (2) caSes from Tennessee which address what constitutes "loss of use." In 

Marlin Financial & Leasing Corp. v. Nationwide Mut. Ins. Co., 157 S.W.3d 796 (Tenn. Ct. App. 

2004), the Court held that since the term was undefined, it was ambiguous and construed against 

the insurer. However, in that case, the insured actually lost the use of its boat racks, a dry 

storage building, and a floating dock. But, in the subsequent case of Tennessee Farmers Mut. 

Ins. Co. v. Reed, 419 S.W.3d 262 (Tenn. Ct. App. 2013), the insureds lost the value of some 

investments and argued for loss of use relying on the holding of Marlin. The Court held the 

insured did not have loss of use, he had loss of value. The mere fact that the investments might 

be worthless now did not show a loss of use of the investment, they still owned the promissory 

notes, they could still use them, they jus had no value. The Court agrees with the reasoning in 

Tennessee Farmers Mut. Ins. Co. v. Reed, supra, and concludes that THD has not ~ost the use of 

its property; it is simply asserting that the property has lost value. 

50. Although not directly affecting BITCQ's coverage obligations under its primary 

commercial liability policies, and not even necessarily impacting BITCO's umbrella coverage, 

the parties have taken conflicting positions relative to the requirements for exhaustion of primary 

limits as it relates to the obligations ofumbrella and excess insurers. For completeness, the Court 

will address that subject herein. This issue arises because the Court issued an advisory ruling by 



order of November 20, 2014 seemingly adopting "an injury in fact/continuous injury trigger of 

coverage." Under that rubric, insurance coverage can be triggered under any policy of liability 

insurance in effect when any "property damage" occurs, even if the damage is progressive. 

However the Court has not adopted this "injury in fact/continuous trigger of coverage" as a final 

ruling, and the Court has not applied this trigger theory to any of the insurance companies at this 

time. The following discussion is also somewhat academic, as the Court has ruled that there 

could be more than one "occurrence" and thus the application of the "trigger theory" is not 

necessarily needed. As to the issue of whether there may be multiple occurrences, the Court 

agrees that JAS would bear the burden on this issue. 

51. Zurich also asserted that the doctrine of judicial estoppel should be applied to the 

positions taken by JAS Zurich contends are inconsistent as to the number of alleged occurrences. 

The Court has repeatedly stated that it has not adopted or applied the continuous injury trigger 

theory to any of the insurance carriers in this case. Parties are allowed to advance inconsistent 

theories of recovery. If, in the future, the Court does adopt the continuous trigger theory, then 

the Court would revisit this argument. For the time being, the Court denies Zurich's motion for 

application ofjudicial estoppel. 

52. The Court will address the issue of exhaustion that has been extensively briefed 

and argued in the case. Because the Court has granted summary judgment to BITCO as well as 

Zurich, and any other insurer whose policy contains a "Contractual Liability" exclusion, in 

effect, there is no primary coverage available to JAS for the THD claims in any event. Thus, the 

issue of exhaustion appears to be moot. However, in the interest of completeness, the Court will 

address it. As addressed, the issue of "exhaustion" in a Motion for Adoption of the Vertical 

Exhaustion Theory, relating to the coverage in effect for the 2002-03 policy period. JAS argued 



that if a primary insurer, which happened to be BITCO for that period, paid the full applicable 

"per occurrence" limit under the policy in effect for that specific period, the excess or umbrella 

coverage for that period would be triggered. Ohio Casualty, which had issued a commercial 

umbrella liability policy to JAS from March 1, 2001 - March 1, 2002, filed a memorandum in 

opposition to JAS's motion urging the Court to adopt "horizontal exhaustion" based on the 

Court's adoption of the injury in fact/continuous injury trigger theory. Ohio Casualty also 

asserts that the "other insurance" portion of their policy precludes them being liable until all 

other primary carriers are exhausted. Zurich had an excess follow form and an umbrella policy. 

Zurich also argues for "horizontal exhaustion" for the same reasons. Horizontal exhaustion 

implies that where ongoing, progressive property damage triggers coverage under mUltiple, 

successive primary policies, the aggregate combined limits of all primary policies must be 

exhausted before any excess coverage is triggered. 

BITCO asserts the secondary insurers on risk during the 2001-2002 and 2002-2003 

policy periods, have an obligation under the express terms of their policies to pay on behalf of 

their insured when the "underlying limit" has been exhausted. BITCO asserts the excess carriers 

cannot assert ''horizontal exhaustion" given the express terms of their policies. BrrCO argues 

that normally "vertical exhaustion" is the standard and only requires the exhaustion of the 

underlying primary policy. Horizontal exhaustion, on the other hand, requires the exhaustion of 

all applicable underlying primary insurance coverage prior to triggering the obligations of any 

secondary insurer. The verticallhorizontal exhaustion issue may arise in a continuing or 

progressive injury situation, where injury occurs across multiple successive policy periods, 

assuming that coverage is actually triggered under successive primary policies. "Horizontal 

exhaustion," under the circumstances, presumably depends upon the "stacking" of multiple 



successive, underlying primary liability limits, such that the aggregate of such "stacked" limits 

would have to be "exhausted" in order to trigger the excess coverage. 

BITCO first asserts horizontal exhaustion must be rejected because the "per occurrence" 

limits of the BITCO policies cannot be "stacked," as discussed in Paragraph 36 above. As stated, 

the Court tends to agree that under the "Limits of Liability" language of BITCO's primary 

policies, only a single $1 million limit can apply to all damages resulting from anyone 

"occurrence." However, the Court has ruled that there may have been four (4) separate 

"occurrences," one for each THD/JAS contract. BITCO's second argument is that because of the 

express language of their policies, the excess carriers, Ohio Casualty and Zurich, cannot argue 

for horizontal exhaustion. In the relevant insuring agreements of their policies, they state they 

will pay the excess liability imposed on their insured incurred in excess of applicable 

''Underlying Insurance" "during the policy period." Further, "Underlying Insurance" means the 

insurance provided under policies shown in the Schedule of Underlying Insurance in the 

Declarations. The only underlying policy listed in the Declarations of the Ohio Casualty policy is 

the 2001-2002 BITCO primary policy. The same is true for the Zurich policy of the 2002-2003 

period. The only policy listed in the Schedule of Underlying Insurance in the Declarations in the 

Zurich policy is the BITCO March 1, 2002 to March 1, 2003 primary COL policy. United States 

Gypsum Co. v. Admiral Ins. Co., 643 N.E.2d 1226 (Ill. App. Ct. 151 Dist. 1994) was cited by Ohio 

Casualty and Zurich. This case involved a continuous injury situation of asbestos in buildings 

over several years. The COL policies had a specific clause that uses the following language: 

If other valid and collectible insurance with any (emphasis added) other insurer is 
available to the insured covering a loss also covered by this Policy, other than 
insurance that is in excess of insurance afforded by this Policy, the insurance 
afforded by this Policy shall be in excess of and shall not contribute with such 



other insurance. This supports an interpretation that this policy serves as an excess 
policy to all triggered primary policies, regardless of whether they extend over 
multiple policy periods or only one. 
On point is Continental Casualty Co. v. Armstrong World Industries, Inc. (N.D. 
Ill. 1991), 776 F. Supp. 1296. There, the court applied Illinois law and policy 
language similar to that before us in addressing whether the insured had to 
exhaust all of its triggcred primary coverage before seeking excess coverage. In 
concluding that the insured was required to exhaust all primary insurance, the 
court stated that: 
The Other Insurance clauses in both * * * policies * * * state with reasonable 
clarity that the coverage only begins after any [268 lll. App.3d 654] applicable 
primary insurance is exhausted. Neither of these clauses confme that limitation to 
the listed schedule of underlying primary policies. 

The Court finds that this case is not dispositive of the issue and indeed supports BITCO's 

position because of the fact that the language in their policies specifically states that their excess 

coverage is in addition to the other insurance listed in their schedule of underlying primary 

policies. 

BITCO further argues that the function of the "Other Insurance" clause heavily relied 

upon by Ohio Casualty and Zurich is to prevent duplicate recovery, where two or more insurers 

concurrently cover the same loss. As an alternative argument, BITCO further argues that the 

"Other Insurance" clause is a general clause and the specific language of the "insuring 

agreement" must control. BITCO contends that this provision does not bear on the 

vertical/horizontal exhaustion debate. BITCO argues in such a case, the clauses are ambiguous 

and coverage must be determined most favorably to the insured, which in this case means 

vertical exhaustion. 

BITCO argues that vertical exhaustion is required even if the Court makes a final finding 

of an "injury in fact/continuous trigger" theory. Neither Tennessee nor West Virginia has any 

case law on this issue. 



If the Court finds upon trial that mUltiple "occurrences" are proven, then the exhaustion 

would be vertical. If the Court detennines after trial that the continuous trigger theory applies, 

then the exhaustion would be horizontal. In any event, the Court declines to decide this issue at 

the summary judgment stage. 

53. The Court incorporates its Findings of Fact, Conclusions of Law and other rulings 

contained in those Memorandums of Decisions and of record with the Cabell County Circuit 

Clerk's Office and published to counsel on June 26, 2016, as if those Findings of Fact, 

Conclusions of Law and other rulings were specifically and more fully set forth in this Order. 

NOW, THEREFORE, perceiving no just reason for delay, the Court does hereby render 

final judgment in favor of BITCO and against THD and lAS in accordance with the above

described findings of fact and conclusion of law as contemplated by the provisions of Rule 54(b), 

West Virginia Rules of Civil Procedure. 

The Court notes and reserves the objections of l.A. Street & Associates, Inc., and Zurich 

American Insurance Company of Il1inois to the Findings of Fact, Conclusions of Law and other 

rulings adverse to said parties. 

The Circuit Clerk is hereby ORDERED to send a certified copy of this Order to all 

counsel of record. 

Entered on this theJ1 L day of=u~~, 2016. 

OF THE CIRCUIT 
..... II.J\IIII.nnATE AFORESAID 


