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INTRODUCTION 

This declaratory judgment action was brought by BITCO General Insurance Corporation, 

formerly known as Bituminous Casualty Corporation ("BITCO") against Thundering Herd 

Development, LLC ("THD") and lA. Street & Associates, Inc. ("JAS"), seeking a declaration 

that BITCO owed no duty to defend or indemnify JAS for claims asserted by THD against JAS in 

an Amended Complaint filed in an action styled Thundering Herd Development, LLC, v. S&ME, 

Inc., et aI., at civil action number 03-C-0490 in the Circuit Court of Cabell County, West Virginia 

("underlying action"). On March 13,2014 JAS filed a Third Party Complaint joining Princeton 

Excess and Surplus Lines Insurance Company ("PESLIC") and other insurers who had issued 

umbrella or excess policies to JAS. 

PESLIC issued a Follow Form Excess policy to JAS which was in effect from March 1, 

2005 through March 1,2006. PESLIC's policy followed form to an Umbrella policy issued by 

BITCO for the same policy period. BITCO's Umbrella policy was excess of BITCO's primary 

Commercial General Liability policy issued to JAS for the March 1, 2005 through March 1, 2006. 

BITCO, PESLIC, and the other Third Party Defendant insurers all filed Motions for 

Summary Judgment which were supplemented by mUltiple briefs. On June 20, 2016, this Court 

issued memoranda which addressed the issues raised by the various motions. In its transmittal 

correspondence the Court requested the parties to submit proposed Orders which memorialized 

the rulings set forth in the memoranda. This Memorandum Order grants PESLIC's Motion for 

Summary Judgment based on the Contractual Liability Exclusion of the BITCO umbrella policy 

to which PESLIC's policy follows form, and also addresses other issues raised by PESLIC's 

Motion and briefs supplementing its Motion. 
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The Court perceives no just reason for delay and, therefore, enters final judgment to that 

effect in favor ofPESLIC against THD and lAS within the meaning ofW.Va.R.Civ.Proc. 54(b). 

FINDINGS OF FACT 

1. In 2001, Thundering Herd Development, L.L.C. and THO Investors 7, L.L.C. (hereinafter 

collectively referred to as "THO") hired l.A. Street & Associates, Inc., (hereinafter referred to as "lAS") as 

a general contractor for a shopping center project at Merritt Creek Farms (hereinafter referred to as "MCF") 

which is located in Barboursville, Cabell County, West Virginia. 

2. The M CF Shopping Center was developed and constructed between 2001 and 2004 

and includes various buildings at separate and different locations at the MCF site. Stores and 

businesses located at the MCF Shopping Center include Target, A.C. Moore, Marshalls, Office 

Depot, Petco, Starbucks, Home Depot and O'Charley's Restaurant. The MCF Shopping Center is 

approximately 78.317 acres. 

3. THD hired S&ME, Inc., a North Carolina corporation authorized to do business in 

West Virginia, to conduct geotechnical exploration of the work sites at the MCF location and to 

provide recommendations for site preparation of areas such as the Target store as well as other 

areas ofthe MCF project. 

4. lAS hired subcontractors to perform all of the work at the various MCF locations. 

5. In the summer of 2001, subcontractors for lAS began site preparation and 

constructing a building pa9 for the Target store and the work was completed in September, 2001. 

The building pad was conveyed by THD to the Target Corporation for further development of the 

Target site, including the construction of the store building. The Target site is located on the most 

easterly section of the MCF Shopping Center. 
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6. On September 21, 2001, the slope at the rear of the Target store failed and caused 

a slide that damages the pad and a third-party's property adjacent to the MCF Shopping Center. 

7. THD paid for the repair of the Target pad and compensated the third-party property 

owner who suffered damages from the slope failure. 

8. JAS's subcontractors also began site work on September 1, 2001, at a separate 

location designated as Short A. Shops A is located on the most westerly section of the MCF 

Shopping Center. 

9. JAS's subcontractors began fill placement at Shops A on September 22, 2001. The 

construction ofthe building pad for Shops A was completed on January 9, 2002. The foundation 

and concrete work for Shops A started on or about March 3, 2002. Construction for Shops A was 

substantially completed on or about June 17, 2002. 

10. Thereafter, settlement occurred in the building and area comprising Shops A. On 

February 24, 2003, the geotechnical/soil engineer S&ME sent a report to THD addressing the 

settlement issues of Shops A. 

11. Another part ofthe project has been referred to as the "A.C. Moore store." Attorney 

Scott Damron, representing THD, contacted JAS on December 5,2005 informing JAS ofproblems 

on the slope area behind the A. C. Moore store. JAS's president responded on January 4, 2006. 

Until his death in 2012, JAS obtained the BITCO policies at issue herein through Keith Steere of 

used Keith Steere of Insurance Systems as its insurance agent. Mr. Damron also informed Mr. 

Steere. 

12. In August of 2005, Target sued in federal court for damage to the Target building. 

THD was the only defendant in a federal lawsuit filed by Target. THD filed a Third-Party 

Complaint in the Target case against S&ME. S&ME was the geotechnical soils engineering firm 

(L0670984.1 ) 4 



responsible for conducting the geotechnical exploration work at MCF. In tum, S&ME filed a 

Fourth-Party Complaint against lAS and its subcontractors. A settlement of that case was finalized 

in April of 2008. 

13. THD filed this instant action against S&ME in this Court on June 9, 2003. lAS was 

not named as a defendant until December of2007, when THD amended its Complaint to add lAS. 

In its Amended Complaint, THD asserted several claims against lAS, all of them based upon the 

contracts between the parties. Specifically, THD asserted claims against lAS for breach of 

contract, breach of warranty, and for indemnity under alleged covenants of express and implied 

indemnity arising out of the written agreement between THD and lAS. THD alleges, inter alia, 

that lAS "failed to perform the work in a good and workmanlike manner, failed to provide 

competent supervision, and failed to perform the work with a high degree of expertise and 

workmanship, thereby breaching its agreement with THD." As a result, THD alleged that it was 

"required to expend in excess of $750,000.00 to repair the slope [behind the Target store site], 

reconstruct the Target store site to acceptable standards in accordance with the Target/THD 

agreement, and compensate an adjacent property owner for damage to his property." THD also 

alleged that it incurred other unspecified damages related to other slides and land movement 

throughout the remainder of the development including damage to the "Shop 'A' building and 

surrounding area, the Shop 'C' building [A.C. Moore building] and surrounding area, the Office 

Depot building and surrounding area, and the storm drainage and sanitary sewer systems." 

14. By the time THD amended to add lAS as a party in the underlying action before 

this Court, the statute of limitations on tort claims had expired. 

15. BITCO has been the liability insurer for lAS since the outset of the Merritt Creek 

project. BITCO had policies in effect from March 1, 2001 through March 1, 2007, essentially 
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during the entire time of construction. These included primary commercial liability policies, and 

in several years, specifically, March 1, 2003 through March 1, 2007, commercial umbrella 

insurance as well, as more precisely delineated below. 

16. BITCO defended JAS in the Target litigation, and BITCO contributed $450,000.00 

to the Target settlement. Although the record is not completely clear as to which BITCO policy 

this amount was paid under (the 0312001-03/2002 or the 0312002-03/2003 policy). BITCO's 

counsel stated in a hearing that it was paid under the 0312002-0312003 policy. 

17. On July 10, 2008, BITCO filed the instant action for declaratory judgment pursuant 

to the West Virginia Declaratory Judgment Act, W Va. Code §55-13-1, et seq. requesting that the 

Court determine that the insurance policies issued to JAS afford no coverage to JAS for THD's 

claims, and that BITCO therefore owed no duty to defend JAS for the claims asserted against JAS 

in the underlying action. 

18. BITCO insured JAS under a series ofsix, successive commercial liability insurance 

policies each covering a one year policy period commencing on March 1, 2001 and extending 

through March 1, 2007. Those six one year policies are identified below: 

' ',.0.,.:
::'~J/':. '. ·..·.. i·,(:~I.,llc}' ~jJ.mliei: ......,.>:;:, . .>1.',: ";;~~:lt[f~~P.1tt})p~~!,W'M~<~~·:. 

CLP 3 107706 B 03/0112001 to 03/0112002 
CLP3 135489 B 03/0112002 to 03/0112003 
CLP3 160076 B 03/0112003 to 03/0112004 
CLP 3 184230 B 03/0112004 to 03/0112005 
CLP 3 206 943 B 03/0112005 to 03/0112006 
CLP 3 225 166 B 03/0112006 to 03/0112007 

Each of these policies provide in relevant part that BITCO provides coverage and a legal defense 

and will pay on behalf of its insured all sums the insured becomes legally obligate to pay as 

damages because of "property damage" caused by an "occurrence" as follows: 
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"Occurrence" means an accident, including continuous or repeated exposure to 
substantially the same general harmful conditions. 

"Property damage" means: 

a. Physical injury to tangible property, including all resulting loss of use of 
that property. All such loss of use shall be deemed to occur at the time of 
the physical injury that caused it; or 

b. Loss of use of tangible property that is not physically injured. All such loss 
of use shall be deemed to occur at the time of the 'occurrence' that caused 
it. 

For the purposes of this insurance, electronic data is not tangible property. 

As used in this definition, electronic data means information, facts or programs 
stored as or on, created or used on, or transmitted to or from computer software, 
including systems and applications software, hard or floppy disks, CD-ROMS, 
tapes, drives, cells, data processing devices or any other media which are used with 
electronically controlled equipment. 

Each of the policies in effect from March 1, 2002, through March 1, 2007, provide, in relevant 

part, as follows: 

*** 

b. 	 This insurance applies to ... "property damage" only if: 
(1) 	 The "bodily injury" or "property damage" is caused by an 

"occurrence" that takes place in the "coverage territory"; 
(2) 	 The "bodily injury" or "property damage" occurs during the policy 

period; and 
(3) 	 Prior to the policy period, no insured listed under Paragraph 1. of 

Section II - Who Is An Insured and no "employee" authorized by 
you to give or receive notice of an "occurrence" or claim, knew that 

-that the "bodily injury" 	or "property damage" had occurred, in 
whole or in part. If such a listed insured or authorized "employee" 
knew, prior to the policy period, that the "bodily injury" or "property 
damage" occurred, then any continuation, change or resumption of 
such "bodily injury" or "property damage" during or after the policy 
period will be deemed to have been known prior to the policy period. 

c. 	 "Bodily injury" or "property damage" which occurs during the policy 
period and was not, prior to the policy period, known to have occurred by 
any insured listed under Paragraph 1. of Section II - Who Is An Insured or 
any "employee" authorized by you to give or receive notice of an 
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"occurrence" or claim, includes any continuation, change or resumption of 
that "bodily injury" or "property damage" after the end ofthe policy period. 

d. 	 "Bodily injury" or "property damage" will be deemed to have been known 
to have occurred at the earliest time when any insured listed under 
Paragraph 1. of Section II - Who Is An Insured or any "employee" 
authorized by you to give or receive notice of an "occurrence" or claim: 
Reports all, or any part, of the "bodily injury" or "property damage" to us 
or any other insurer; 
(l) 	 Receives a written or verbal demand or claim for damages because 

of the "bodily injury" or "property damage"; or 
(2) 	 Becomes aware by any other means that "bodily injury" or property 

damage" has occurred or has begun to occur. 

*** 

19. 	 As fully delineated below, the coverage of the commercial liability policies 

is restricted by exclusions, many of which are addressed herein. BITCO also insured lAS 

under four, successive commercial umbrella (excess) liability insurance policies, each 

covering a one-year period commencing with the first such policy issued on March 1,2003, 

and extending through March 1, 2007. Those four commercial umbrella (excess) liability 

policies are identified below: 

The umbrella policies define the terms "property damage" and "occurrence" in the same manner 

as the commercial liability policies. The umbrella policies define "Retained limit" and "Ultimate 

net loss" as follows: 

"Retained limit" means the greater of: 

a. 	 That amount of "underlying insurance" applicable to any "claim" or "suit," 
whether such "underlying insurance" is collectable or not; or 
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b. 	 The amount of "self-insured retention" as shown in the Declarations of this 
policy. 

"Ultimate net loss" means the total amount of damages for which the insured is 
legally liable in payment of "bodily injury," "property damage," "personal injury," 
or "advertising injury." "Ultimate net loss" may be established by adjudication, 
arbitration, or a compromise settlement to which we have previously agreed in 
writing. "Ultimate net loss" shall be reduced by any recoveries or salvages which 
have been paid or will be collected, but the amount of "ultimate net loss" shall not 
include any expenses incurred by any insured, by us or by any "underlying insurer." 

The term "Underlying insurance" is defined as follows: 

"Underlying insurance" means the coverage(s) afforded under insurance policies 
designated in the schedule of "underlying insurance" on the Declarations Page of 
this policy. "Underlying insurance" also includes any other insurance available to 
the insured, except such insurance as may be purchased to apply specifically in 
excess of this policy. Such other insurance includes any policies issued to renew or 
replace these policies during the policy period of this insurance that provide: 

a. 	 At least the same limits of insurance; and 
b. 	 At least the same coverage. 

The coverage and limits stated in the Declarations for underlying insurance, and 
any renewals or replacements thereof, apply whether or not such is collectible. 

The coverage under the umbrella policies is also subject to the exclusions, which for the 

most part are similar, ifnot identical, to the commercial liability policies. 

20. 	 On or about March 12, 2014 this Court entered an Order permitting lAS to file a 

Third-Party Complaint in the instant action. Pursuant to the Order, lAS filed its Third-Party 

Complain on March 13,2014 naming Scottsdale and other excess insurance carriers that insured 

lAS for various policy periods, as Third-Party Defendants. 

21. 	 PESLIC insured l.A. Street under commercial liability excess policy number 

66A3F00000030-00, which had a policy period of March 1,2005 through March 1,2006. 
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22. The follow form language ofPESLIC's policy's Insuring Agreement states: 

This insurance is subject to the same terms, conditions, agreements, exclusions and 
definitions as the Underlying Insurance except as otherwise provided in this policy; 
provided, however, that in no event will this insurance apply unless the Underlying 
Insurance applies or would apply but for the exhaustion of its applicable Limit of 
Liability. 

Ifthe Scheduled Underlying Policy affords coverage on an occurrence basis 
then for this insurance to apply: 
1. 	 the injury or damage must be caused by an occurrence; and 
2. 	 a. the bodily injury or property damage; or 

b. 	 the occurrence causing the personal injury, or advertising 
injury; must take place during the policy period. 

The PESLIC policy's Declarations indicated that the Underlying Insurance was the BITCO 

Umbrella policy in effect from March 1, 2005 through March 1, 2006. 

23. 	 PESLIC's policy added two exclusions, a Subsidence Exclusion and a Known 

Injury or Damage Exclusion. Those exclusions provide as follows. 

Subsidence Exclusion 

This insurance does not apply to any liability, whether direct or indirect, 
arising out of, caused by, resulting from, contributed to, or aggravated by 
the subsidence, settling, expansion, sinking, slipping, falling away, tilting, 
caving in, shifting, eroding, mud flow, rising, or any other movement of 
land or earth if any of the foregoing emanate from the operations of the 
insured or any other person for whose acts the insured is legally liable. 

It is further agreed that this insurance shall not become excess of any 
reduced or exhausted underlying aggregate limit to the extent that such 
reduction or exhaustion is the result of claims, damage, loss or expense 
arising out of or in any way related to the above. 

Amendment of Insuring Agreement - Known Injury or Damage 

The following is added to Paragraph A. in SECTION I. INSURING 
AGREEMENTS: 

In addition, if the Scheduled Underlying Policy affords coverage on an 
occurrence basis, this insurance applies only if prior to the Policy Period, 
no insured described in Paragraphs F.l., 2., 3. And 4. of the definition of 
insured in SECTION VI. DEFINITIONS and no employee authorized by 
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you to give or receive notice of an occurrence or claim, knew that the bodily 
injury or property damage had occurred, in whole or in part. If such a 
described insured or authorized employee knew, prior to the Policy Period, 
that the bodily injury or property damage occurred, then any continuation, 
change or resumption of such bodily injury or property damage during or 
after the Policy Period will be deemed to have been known prior to the 
Policy Period. 

Bodily injury or property damaged will be deemed to have been known to 
have occurred at the earliest time when any insured described in Paragraphs 
F.1, 2., 3. And 4. of the definition of insured in SECTION VI. 
DEFINITIONS or any employee authorized by you to give or receive notice 
of an occurrence or claim: 

(1) 	 reports all, or any part, of the bodily injury or property 
damage to us or any other insurer; 

(2) 	 receives a written or verbal demand or claim for damages 
because of the bodily injury or property damage or 

(3) 	 becomes aware by any other means that bodily injury or 
property damage has occurred or has begun to occur. 

24. 	 lAS obtained the BITCO and PESLIC policies through insurance agent Keith Steer. 

25. 	 All COL policies, commercial umbrella policies and excess liability policies were 

issued to lAS at its principal office in Tennessee. 

CONCLUSIONS OF LAW 

26. 	 The parties all assert and the Court agrees that Tennessee law governs all the 

insurance issues in this case. The following general rules of construction taken from Standard Fire 

Ins. Co. v. Chester-O 'Donley & Assoc., Inc., 972 S.W.2d 1 (Tenn. Ct. App. 1998) apply: 

Insurance contracts are subject to the same rules of construction and 
enforcement as contracts generally. See McKimm v. Bell, 790 S.W.2d 526, 
527 (Tenn. 1990); Hurley v. Tennessee Farmers Mut. Ins. Co., 922 S.W.2d 
887, 892 (Tenn.C1.App.1995). In the absence of fraud or mistake, they 
should be interpreted as written, see Allstate Ins. Co. v. Wilson, 856 S.W.2d 
706, 708 (Tenn.Ct.App.1992), and their terms should be given their natural 
and ordinary meaning. See Tata v. Nichols, 848 S.W.2d 649, 650 
(Tenn. 1993); Drexel Chem. Co. v. Bituminous Ins. Co., 933 S. W.2d at 477. 
Because insurers are strictly accountable for the language in their contracts, 
ambiguous language will be construed against the insurer and in favor of 
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the insured. See Harrell v. Minnesota Mut. Life Ins. Co., 937 S.W.2d 809, 
814 (Tenn. 1996). 

Insurance policies should be construed as a whole in a reasonable and 
logical manner. See English v. Virginia Sur. Co., 196 Tenn. 426, 430, 268 
S.W.2d 338, 340 (1954); Setters v. Permanent Gen. Assurance Corp., 937 
S.W.2d 950, 953 (Tenn.Ct.App.1996). The essential components of a 
general liability insurance policy include (1) the declarations, (2) the 
insuring agreements and definitions, (3) the exclusions, (4) the conditions, 
and (5) the endorsements. When coverage questions arise, these 
components should be construed in the above order to avoid confusion and 
error. See Tinker, 25 Fed'n Ins. Counsel Q. at 222; Long, § 10.04. 

The insuring agreement sets the outer limits of an insurer's contractual 
liability. If coverage cannot be found in the insuring agreement, it will not 
be found elsewhere in the policy. Exclusions help define and shape the 
scope of coverage, but they must be read in terms of the insuring agreement 
to which they apply. Exclusions can only decrease coverage; they cannot 
increase it. See Stanford Ranch, Inc. v. Maryland Cas. Co., 89 F.3d 618, 
626 (9th Cir.1996); Continental Cas. Co. v. Pittsburgh Corning Corp., 917 
F.2d 297, 300 (7th Cir.1990); Maimone v. Liberty Mut. Ins. Co., 302 
N.l.Super. 299, 695 A.2d 341,344 (1997); 13 John A. Appleman & Jean 
Appleman, Insurance Law and Practice § 7387, at 175 (1976). 

Exclusions should also be read seriatim. Each exclusion reduces coverage 
and operates independently with reference to the insuring agreement. See 
Trinity Universal Ins. Co. v. Broussard, 932 F.Supp. 1307, 1310 
(N.D.Okla.1996); Hartford Accident & Indem. Co. v. A.P. Reale & Sons, 
Inc., 228 A.D.2d 935,644 N.Y.S.2d 442, 443 (1996). Exclusions should not 
be construed broadly in favor of the insurer, nor should they be construed 
so narrowly as to defeat their intended purpose. See Midland Ins. Co. v. 
Home Indem. Co., 619 S.W.2d 387, 389 (Tenn.Ct.App.1981). Once an 
insurer has established that an exclusion applies, the burden shifts to the 
insured to demonstrate that its claim fits within an exception to the 
exclusion. See Justv. Land Reclamation, Ltd., 151 Wis.2d 593,445 N.W.2d 
683,688 (1989), rev'd on other grounds, 155 Wis.2d 737, 456 N.W.2d 570 
(1990). 

An insurer's duty to defend is triggered when its policy arguably, as opposed 
to distinctly, covers the claims being made, see Hamlin, Inc. v. Hartford 
Accident & Indem. Co., 86 F.3d at 94; Q'Bannon v. Aetna Cas. & Sur. Co., 
678 S.W.2d 390, 392 (Ky.1984); Dempster Bros. Inc. v. U.S.F. & G., 54 
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Tenn.App. 65, 71, 388 S.W.2d 153, 156 (1964), and continues until the facts 
and the law establish that the claimed loss is not covered. See James 
Graham Brown Found., Inc. v. St. Paul Fire & Marine Ins. Co., 814 S.W.2d 
273,279 (Ky.1991). 

In United States Fire Insurance Co. v. Js. UB, Inc., 979 SO.2d 871 (Fla. 2007) the Court held 

"[T]here is nothing in the basic coverage language of the current COL policy to support any 

definitive tort/contract line of demarcation for purposes of determining whether a loss is covered 

by the COL's initial grant of coverage. 'Occurrence' is not defined by reference to the legal 

category of the claim. The term 'tort' does not appear in the COL policy." 

27. In addition, in this Court's view, the "reasonable expectations" doctrine dictates 

that construction defects are "occurrences." The reason a contractor buys COL insurance is to 

protect itself against claims relating to its construction business. Thus, a contractor reasonably 

expects that it will be covered for construction defect claims brought against it because those are 

among the most common types of claims asserted against contractors. To hold otherwise would 

render the coverage provided under COL policies largely illusory for contractors. 

28. Although this case is governed by Tennessee insurance law, as the West Virginia 

Supreme Court ofAppeals indicated in Cherrington v. Erie Ins. Prop., 231 W.Va. 470, 745 S.E.2d 

508 (W.Va., 2013), there has been a shift in many courts' views regarding coverage for 

construction defect claims under CGL policies: 

However, a majority of other states have reached the opposite conclusion, 
announcing their contrary view either in judicial decisions or through legislative 
amendments to their states' insurance statutes. While we appreciate this Court's duty 
to follow our prior precedents, we also are cognizant that stare decisis does not 
require this Court's continued allegiance to cases whose decisions were based upon 
reasoning which has become outdated or fallen into disfavor." Id, p. 20. We 
recognize that a definite trend in the law has emerged since we rendered our 
determinative decision in Corder sufficient to warrant this Court's reconsideration 
of the issues decided therein and that, if warranted, a departure from this Court's 
prior opinions would be consistent with this Court's steadfast resolve to follow the 
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law to achieve just, fair, and equitable results." Id, p. 20-21. "As we have noted, 
many cases have emerged since this Court's 2001 definitive holding in Corder 
considering whether defective workmanship is an 'occurrence' under a policy of 
COL insurance. To summarize these rulings, the courts adopting the majority view 
have concluded that the subject COL policy provided coverage for the defective 
work. Id., p 21. Finally, we find our prior proscriptions limiting the scope of the 
coverage afforded by COL policies to exclude defective workmanship to be so 
broad in their blanket pronouncement that a policy of COL insurance may never 
provide coverage for defective workmanship as to be unworkable in their practical 
application. Jd, p. 28. 

29. Based on the decisions of Travelers Indemnity Company ofAmerica v. Moore & 

Associates, Inc., 216 S.W.2d 302 (Tenn. 2007), Js. UB, Cherrington and others, the Court finds 

that there is no explicit exclusion for contract based claim in COL policies under certain 

circumstances. BITCO repeatedly cites Standard Fire Ins. Co. v. Chester 0 'Donley & Associates, 

Inc., 972 S. W .2d 1 (Tenn. App., 1998) for the proposition that Tennessee courts have consistently 

held that contract claims for faulty workmanship are never covered. However, the final reasoning 

in Chester-O 'Donley contained this language: "There is, however, some evidence in the record 

that the failure of the HVAC .system may have caused some physical injury to tangible property 

other than Chester-O'Donley's work. Standard Fire concedes in its briefthat a portion ofthe funds 

paid by Ohio Casualty were used to repair "inconsequential damages to wall[s], ceilings and other 

parts of the business necessitated by the removal of the [HVAC] system." These damages may be 

covered because, as we have already pointed out, physical injury to other tangible property not 

part of the insured's work necessarily resulting from the repair or replacement of the insured's 

work is not excluded by the "impaired property" exclusion." (The University had contracted to 

build a music building, hired contractor, he hired sub-contractor to do mechanical work, he hired 

sub-contract to do HVAC work and it failed.) the case was remanded for further development on 

this issue. Therefore, this Court is not prepared to hold that under Tennessee law, the claims of 
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THD against lAS may not conceivably fall within the scope of the insuring agreement of the 

BITCO policies. On that basis, the Court would not be inclined to grant summary judgment. 

30. 	 However, each of BITCO's commercial general and umbrella liability policies and 

PESLIC's follow form excess policy contain a "Contractual Liability" exclusion. BITCO contends 

that these exclusions apply to exclude coverage, even if there is found to be an "occurrence" 

resulting in "property damage," which falls within the scope of the insuring agreement. The 

"Contractual Liability" exclusion contained in both the commercial liability and umbrella policies, 

provides that the insurance does not apply to: 

Bodily injury" or "property damage" for which the insured is obligated to 
pay damages by reason of the assumption of liability in a contract or 
agreement. This exclusion does not apply to liability for damages: 

(1) 	 That the insured would have in the absence of the contract or 
agreement; or 

(2) 	 Assumed in a contract or agreement that is an "insured contract", 
provided the "bodily injury" or "property damage" occurs 
subsequent to the execution of the contract or agreement. Solely for 
the purposes of liability assumed in an "insured contract", 
reasonable attorney fees and necessary litigation expenses incurred 
by or for a party other than an insured are deemed to be damages 
because of "bodily injury" or "property damage", provided: 

(a) 	 Liability to such party for, or for the cost of, that party's 
defense has also been assumed in the same "insured 
contract"; and 

. (b) 	 Such attorney fees and litigation expenses are for defense of 
that party against a civil or alternative dispute resolution 
proceeding in which damages to which this insurance applies 
are alleged. 

BITCO and PESLIC argue that neither of the exceptions set forth in subparagraph (a) and (b) 

above to the "Contractual Liability" exclusion applies in this case. 
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31. Based on the above-quoted language, BITCO and PESLIC assert that since the 

claims by THD against JAS are contractual, there would be no liability of any kind absent the 

contract, and, second, BITCO asserts that JAS never assumed liability in an "insured contract" as 

defined in its policies. The Court finds that 1) JAS would not be liable for damages to THD in 

the absence of the contracts or agreement and 2) JAS does not have an "insured contract" in that 

said term applies to one in which JAS assumed the tort liability of another party to pay damages 

to a third party. 

32. Therefore, given that all of THD's claims against JAS are based upon the parties' 

contracts and no tort claims are alleged, this Court agrees with BITCO and PESLIC that 1) JAS 

would not be liable for damages to THD in the absence of the contracts or agreement, and 2) there 

is no "insured contract" in that said term applies to one in which JAS assumed the tort liability of 

another party to pay damages to a third party. Although this case is controlled by Tennessee law, 

citing to Silkv. Flat Top Construction Inc., 453 S.E.2d 356 (W.Va. 1994), BITCO notes that West 

Virginia law supports the theory that the contractual liability exclusion applies to foreclose 

coverage. 

In Silk the Court stated: 

Therefore, the only remaining issue is whether USF & G has a duty to 
defend the appellants on the plaintiffs' allegations of negligence. USF & G 
argues that the plaintiffs' characterization of negligence was used merely to 
trigger the appellants' insurance coverage. 

In determining whether the underlying action is merely one of breach of 
contract or is a tort claim, we find helpful the analysis set forth by the United 
States Court of Appeals for the Fourth Circuit in City ofRichmond, Va. v. 
Madison Management Group, Inc., 918 F.2d 438, 446 (4th Cir.1990): 

'The law of torts is well equipped to offer redress for losses suffered by 
reason of a "breach of some duty imposed by law to protect the broad 
interests of social policy." Tort law is not designed, however, to compensate 
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parties for losses suffered as a result of a breach of duties assumed only by 
agreement. That type of compensation necessitates an analysis of the 
damages which were within the contemplation of the parties when framing 
their agreement. It remains the particular province of the law of contracts.' 
Id., at 360. 

See also, State v. Wilson No. 15-0424 (W.Va. 2015) ("As to the Nelsons' claims for breach of 

contract, we have held: ' [A] breach of contract. .. is not an event that occurs by chance or arises 

from unknown causes, and therefore, is not an 'occurrence' as that word is defined in ...CGL 

policies"). Through its decisions, our Supreme Court of Appeals has made it clear that the 

"contractual liability" exclusion in question is unambiguous and that pure breach ofcontract claims 

are excluded under such "contractual liability' exclusions. The Court has not found or been cited 

any case that waivers from this pronouncement and grants summary judgment to PESLIC as to all 

of its umbrella policy issued to JAS, because the "contractual liability" exclusion appears in the 

BITCO umbrella policy to which it follows form. 

33. PESLIC also contends that it has no duty to provide coverage based on its policy's 

Subsidence Exclusion which is quoted above. The Court concludes that PESLIC's Subsidence 

Exclusion, like the exclusions in Scottsdale's and Zurich's policies standing alone, would preclude 

coverage for THD's claims against lAS. 

34. Murrayv. State Farm Fire and Cas. Co., 203 W.Va. 477,509 S.E.2d 1 (WV 1998) 

and Hearn v. Erie Insurance Exchange, 2013 WL 2420476 (TN, 20l3) both held that the clause 

could be ambiguous, but because of the specific policy language, it is not ambiguous. As the 

PESLIC policy has the language regarding "the operations of the insured", the Court finds that this 

clause standing alone would prevent coverage, under the PESLIC policy. The Court finds this 

language to comport with Hearn. 
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35. However, lAS alleges that it would still be a question of fact because the damages 

were caused by other contributing factors as well and that precludes summary judgment on this 

issue. The Court agrees and denies PESLIC's motion for summary judgment based upon the 

subsidence exclusion. Murray v. State Farm Fire and Casualty Co., 203 W.Va. 477, 509 S.E.2d 

1 (W.Va. 1998) holds the same. 

36. PESLIC also contends that it has no duty to provide coverage based on its policy's 

Known Injury or Damage Exclusion. The issue of lAS' knowledge of property damage and when 

it occurred presents a question of fact and, therefore, the Court cannot grant PESLIC's MSl based 

upon the Known Injury or Damage Exclusion. Inland Waters Pollution Control, Inc., v. National 

Fire Insurance Co., 997 F.2d. 172 (6th Circ. 1993). Applying the "known loss" doctrine (policy 

language) or "loss in progress" (common law doctrine), the 6th Circuit, predicting Tennessee law, 

applied the following standard: 

The "loss-in-progress doctrine bars insurance coverage under a commercial 
policy where, at the time of the policy's inception, the insured knew about 
damages that could underlie a third-party's claim against it." American & 
Foreign Insurance Company, Inc. v. Sequatchie Concrete Services, Inc., 
441 F.3d 341 (6th Cir. 2006)). Applying the doctrine, the Court noted, "in 
a third-party insurance case such as the one before us, the loss-in-progress 
doctrine does not apply only where the insured knows that a lawsuit has 
been filed against it or that it has incurred actual legal liability. Rather, the 
doctrine may apply where the insured has subjective knowledge of the 
damages that could underlie a legal claim against it." Id. at 346 (emphasis 
added). 

37. In regard to the known loss and loss-in-progress doctrines the Court adopts the 

standard urged by Zurich and other insurers - that is the doctrine may apply where the insured has 

subjective knowledge of the damages. The Court held in Sequatchie Concrete, that a pending 

lawsuit was not required but that the doctrine may apply when the insured has subject knowledge 

of damages that could underlie a legal claim against it. In Inland Waters Pollution Control, Inc. v. 
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National Fire Insurance Co., 997 F.2d 172 (6th Cir. 1993) the Court also held that the insureds 

subjective knowledge is a question of fact for the jury. Additionally, as the 4th Circuit held in 

Insurance Co. ofNorth American, Inc. v. Us. Gypsum Co., 870 F.2d 148 (1989), knowledge that 

a subsidence will occur does not mean that it will occur during the policy period. 

38. As a further ruling, this Court finds that the Known Injury or Damage Exclusion in 

the PESLIC policy contains the policy language "any continuation, change or resumption of such 

injury" and that such language could be susceptible to more than one interpretation especially in 

the case of continuing or progressive damages over a period of years. 

39. The Court finds this to be a question of fact for the jury. 

40. PESLIC also contends that it has no duty to provide coverage based on the common 

law loss in progress doctrine. The Court has not granted PESLIC's Motion for Summary Judgment 

based on the loss in progress doctrine for essentially the same reason that it did not do so based on 

the Known Injury or Damage Exclusion. See also American & Foreign Insurance Co. v. 

Sequatchie Concreate Services, Inc., 441 F.3d 341 (6th Cir. 2006). 

41. PESLIC also contends that its excess policy does not provide coverage until the 

policy limits of the underlying BITCO primary and umbrella policies are exhausted. The Court 

has not addressed the effect of the "no drop down" language ofPESLIC's policy because that issue 

is premature in that it depends on factual determinations regarding number of occurrences and 

whether the continuous trigger approach applies, and on the amount of damages (if any) that may 

be allocated to PESLIC's policy period. 

42. PESLIC also contends that it has no duty to provide coverage because there has 

been no "occurrence" during its policy's term, and references the definition of "occurrence" in the 

BITCO policy to which PESLIC's policy follows form. The Court has ruled with respect to 
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BITCO's argument that there was no "occurrence" during the terms of BITCO's umbrella policies 

that the issue of whether there was an occurrence or multiple occurrences presented a question of 

fact for the jury. Therefore, the Court has not granted PESLIC's Motion for Summary Judgment 

on the basis that there was no "occurrence" during its policy's term. 

43. The issue of horizontal versus vertical exhaustion of policy limits that has been 

extensively briefed and argued in the case. Because the Court has granted summary judgment to 

BITCO, PESLIC, and any other insurer whose policy contains a Contractual Liability Exclusion 

there is no primary, umbrella or excess coverage available to JAS for the THD claims under those 

policies. Therefore, at this juncture the issue of exhaustion is entirely academic, and the Court 

declines to decide this issue at the summary judgment stage. 

44. The Court incorporates its Findings of Fact, Conclusions of Law and other rulings 

contained in those Memorandums of Decisions and of record with the Cabell County Circuit 

Clerk's Office and published to counsel on June 26, 2016, as if those Findings ofFact, Conclusions 

of Law and other rulings were specifically and more fully set forth in this Order. 

The objections and exceptions of the parties are duly noted and the Circuit Clerk is hereby 

ORDERED to send a certified copy ofthis Order to all counsel of record. 

The Circuit Clerk is hereby ORDERED to send a certified copy of this Order to all counsel 

of record. 

Entered on this the __ day of_______, 2016. 

F. JANE HUSTEAD, JUDGE 
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