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ASSIGNMENTS OF ERROR 


Jasman Montgomery ("Petitioner"), by counsel, appeals the circuit court's denial of his 

petition for a writ of habeas corpus. Despite Rule 10(c)(3)'s requirement, Petitioner does not 

expressly identify his assignments of error, although he has a three-fold argument challenging the 

circuit court's denial of relief. (Pet'r's Br. at 6, 9, and 12). The Respondent, Ralph Terry, Acting 

Warden ofMount Olive Correctional Complex ("Respondent"), will address those three arguments 

under the assumption that Petitioner intends such arguments to comprise his assignments of error. 

STATEMENT OF THE CASE 

1. 	 Matthew Flack's murder and Petitioner's plea agreement with the State. 

On or about January 28,2011, Petitioner shot and killed Matthew Flack. (See Designated 

Record, "D.R." at 33-34, 36).1 Following negotiations, the parties reached a plea agreement 

memorialized in writing on October 6, 2011, which provided that: Petitioner would plead by 

information to the first degree murder ofMatthew Flack; the plea would be made pursuant to Rule 

11(e)(l)(C) ofthe West Virginia Rules of Criminal Procedure;2 Petitioner would provide "truthful 

testimony about the facts and circumstances regarding the murder of Matthew Flack in any court 

proceeding," and, in exchange, the State would refrain from pursuing additional charges. (ld. at 

202). The agreement was executed by the prosecutor, Petitioner, and his counsel. (Jd. at 203). 

2. 	 Petitioner waives his right to an indictment and pleads gUilty. 

The trial court held a plea hearing on October 17,2011, in which it engaged Petitioner in a 

1 See also Flack v. Ballard, -- W. Va. --, --, 803 S.E.2d 536, 540 (W. Va. 2017); State v. Flack,232 
W. Va. 708,711, 753 S.E.2d 761, 764 (2013). 

2 A plea agreement made pursuant to Rule 11(e)(I)(C) of the West Virginia Rules of Criminal 
Procedure is generally known as a "Type C" or "binding plea agreement." While a circuit court is not 
obligated to accept such an agreement, once it does, it must accept the agreement in its entirety. State v. 
Allman, 234 W. Va. 435, 437-38, 765 S.E.2d 591, 593-94 (2014) (citing State ex rei. Forbes v. Kaufman, 
185 W. Va. 72, 76,404 S.E.2d 763, 767 (1991». 



thorough colloquy regarding his understanding of the plea and related waiver of constitutional 

rights. (See D.R. at 6-10). Petitioner's counsel informed the court that Petitioner was charged and 

stood to be indicted for first degree murder and, likely, also felony murder. (Id. at 9). The court 

then inquired of Petitioner's counsel whether Petitioner understood he was pleading guilty by 

information, to which, Petitioner's counsel affirmed. (Id. at 10). Petitioner was sworn in and the 

trial court engaged Petitioner in the following dialogue: 

The Court: 

[Petitioner] : 

The Court: 

[Petitioner] : 

The Court: 
[Petitioner] : 

The Court: 

[Petitioner] : 

The Court: 

[Petitioner] : 

Now, have you been given a copy of the proposed 

information to be filed against you? 

Yeah. 


Okay. I'm going to read that to you. It says: 'State of West 

Virginia versus Jasman Montgomery. The prosecuting 

attorney charges that on or about the 29th day of January of 

2011, the County of Mercer, State of West Virginia, Jasman 

Montgomery committed the offense of murder, first degree, 

by feloniously, willfully, maliciously, deliberately, 

intentionally, and unlawfully slaying, killing, and murdering 

Matthew Flack with the use of a firearm, against the peace 

and dignity of the State.' It's dated the 11th day of October 

of2011, and it's signed by the prosecuting attorney []. Now, 

you've got a copy of that in front of you. Is that correct? 

Yes, sir. 


And you've had a copy of that before today. Is that correct? 

Yes, sir. 


Now, you understand what the different elements that are 

being charged in this crime-in this offense? 

Yes. 


Now, do you know and understand that you have a 

constitutional right to be indicted by the grand jury. Do you 

understand that? 

Yeah. 


(D.R. at 10-12). The court proceeded to explain what a grand jury is and what it does, and 

broached the topic of waiver. (Id. at 12-13). 
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The Court: Now, do you understand that you can waive your right to 
being charged by the grand jury and agree to this case being 
proceeded against you on an information filed by the 
prosecutor? Do you understand that? 

[Petitioner]: Yes, sir. 

(ld. at 13). The court ensured Petitioner understood the import of his waiver of the right to be 

indicted by grand jury: 

The Court: 	 Now, you have an absolute constitutional right to be charged 
by way of the indictment by grand jury, and the only way 
that an information can be filed against you charging you 
with any offenses is that you have to agree to the filing of 
the information and a waiver of the charge be presented to 
the grand jury. Do you understand that? 

[Petitioner]: 	 Yes. 

The Court: 	 Do you understand that a grand jury mayor may not indict 
you based upon what they hear-the evidence-from the 
prosecutor? Do you understand that? 

[Petitioner]: 	 Yes. 

(ld. at 14). The trial court also inquired whether Petitioner discussed waiving the indictment with 

his attorneys and Petitioner responded "Yes." (Id. at 14-15). The trial court then confirmed that 

Petitioner's waiver was knowing, intelligent, and voluntary: 

The Court: Do you understand what your rights are regarding indictment 
by the grand jury? 

[Petitioner]: Yes. 

The Court: Has anyone threatened you to get you to waive your right to 
indictment by the grand jury? 

[Petitioner]: No. 

The Court: 	 Has anyone promised you anything, apart from this plea 
agreement, to cause you to waive your right to indictment by 
the grand jury? 

[Petitioner]: 	 No. 

(Id. at 15). The court confirmed that Petitioner understood what they had just discussed and the 

nature of the proceedings, and asked Petitioner: 
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The Court: Understanding everything I've told you, Mr. Montgomery, 
and having no questions, do you wish to waive your right to 
indictment by the grand jury? 

[Petitioner] : Yes. 

(Jd. at 15-16). Petitioner thereafter executed a waiver of indictment in open court. (Jd at 16. See 

also id at 201). 

The trial court then reviewed the binding plea agreement with Petitioner, and, following 

this review, Petitioner informed the court that he wished to plead guilty to murder. (D.R. at 17

19). Petitioner told the court that he was pleading guilty to the murder of Matthew Flack because 

he was guilty. (Jd at 40-41). Petitioner further represented to the court that he was truthful during 

this proceeding. (Jd at 42). The court accepted Petitioner's plea. (See id). 

Regarding performance of defense counsel, Petitioner told the court that his attorneys had 

already explained to him the elements of the offense and the consequences of pleading guilty. 

(D.R. at 19-20). He infOlmed the court that he was satisfied with his counsel's performance and 

had no complaints about them. (ld at 42). Counsel informed the court during the guilty plea that 

"[b]allistic results aren't back yet, but [Petitioner] has sufficient information at length to enter in 

this plea voluntarily, and he-we went over his rights with him yesterday." (ld at 20). Petitioner 

agreed with this statement. (Jd at 21). 

At the subsequent sentencing hearing, the trial court noted that it did not have any discretion 

regarding sentencing (given that the plea agreement was a binding plea) and imposed the agreed

upon sentence oflife with mercy. (Jd at 65). 

3. 	 Petitioner testifies at Brandon Flack's trial and admits to shooting Matthew Flack in 
the course of a robbery while under oath. 

Consistent with the guilty plea, Petitioner testified at co-defendant Brandon Flack's trial: 

Montgomery testified for the State and testified about his guilty plea before the 
jury. Further, he discussed the planning of the robbery, the forced entry into the 
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Flack residence, his shooting of Matthew Flack, and testified about driving the 
defendant to the hospital. 

State v. Flack, 232 W. Va. 708, 711, 753 S.E.2d 761, 764 (2013).3 In fact, Petitioner testified, in 

relevant part, that he, Brandon Flack, and an additional accomplice formed a plan to steal money 

from a friend; traveled from Pulaski to Bluefield on January 28,2011; and arrived at David Flack's 

house during the nighttime in order to "rob" it. (Supp. App. at 181-92).4 The door to David Flack's 

home got kicked in and, having donned ski masks to conceal their identity, they entered the home 

uninvited. (Id.). Petitioner (Montgomery) had a handgun with him. (Id.). Upon seeing the intruders, 

Matthew Flack produced a gun, and he and Brandon Flack became involved in a struggle at the 

top of a stairwell inside the home. (Id.). Seeing this apparent struggle, Petitioner shot Matthew 

Flack, who later died. (Id. at 191-92).5 

3 Brandon Flack, the co-defendant, was convicted following his jury trial of felony murder, robbery, 
and conspiracy, and received consecutive sentences of "life imprisonment with eligibility for parole after 
fifteen years for the murder offense, a determinate term of forty years for the first degree robbery offense, 
and an indeterminate term of one to five years on the conspiracy offense." Flack, 232 W. Va. at 712, 753 
S.E.2d at 765. This Court affirmed Flack's conviction and sentence following both his direct appeal and 
appeal of the circuit court's denial of his petition for a writ of habeas corpus. See Flack v. Ballard, -- W. 
Va. --, --, 803 S.E.2d 536, 540 (W. Va. 2017). 

4 The State has filed a contemporaneous motion to supplement the appendix record with Petitioner's 
trial testimony from Brandon Flack's trial. The State was not able to provide input regarding the request 
for a designated record and, upon information and belief, was not aware that a designated record had been 
requested until the Court granted the request. As discussed herein, the State believes that the portion of 
Petitioner's trial testimony is relevant to the claims he advances in this appeal given that his trial testimony 
was part ofthe plea agreement. Insofar as the Court denies that motion, the State would respectfully request 
the opportunity to file an Amended Response Brief in this matter. 

S In subsequent appellate proceedings pertaining to Brandon Flack, this Court observed that 
Petitioner "pulled out a gun and shot Matthew Flack in the face." Flack, -- W. Va. at --,803 S.E.2d at 540 
(internal citations omitted). 
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4. Habeas corpus proceedings. 

Petitioner instituted habeas corpus proceedings on or around August 2014. (See D.R. at 

69). He was appointed counsel and subsequently filed an amended petition. (Jd. at 74).6 On March 

9,2016, Petitioner filed a second amended memorandum of law and raised two (2) grounds: 

1. 	 "Pleading guilty to first degree murder by information was illegal and improper." (D.R. 
at 124). In support, Petitioner alleged that Rule 7(a) and W. Va. Code § 61-2-2 were 
violated. Petitioner also argued his Fifth Amendment right to an indictment was 
violated. (Jd. at 124). 

2. 	 Trial counsel was ineffective for two reasons: (A) they allowed Petitioner to plead 
guilty by information, and (B) counsel allegedly advised Petitioner to plead guilty even 
though counsel had not yet seen forensic evidence related to the charge. (D.R. at 125
26). 

The State filed a response in opposition, asserting that Petitioner waived his constitutional 

right to an indictment both in writing and in open court with the assistance of counsel. (D.R. at 

245-46). The State conceded that Rule 7 of the West Virginia Rules of Criminal Procedure was 

not followed in the course of Petitioner's guilty plea, but pointed out that a violation of a Rule of 

Criminal Procedure does not give rise to a constitutional violation and that, therefore, relief in a 

habeas corpus proceeding was inappropriate. (See id.). 

The court held an omnibus evidentiary hearing on July 26, 2016. (See D.R. at 286).7 

Following additional arguments, by order entered August 30,2016, the circuit court denied relief. 

(Jd. at 277). It found that Petitioner's claim regarding his plea to an information flowed from Rule 

7(a) ofthe West Virginia Rules ofCriminal Procedure and was "not one borne ofthe Constitution." 

(Jd. at 291). While the court noted that the guilty plea had a procedural irregularity, it found that 

the alleged violation did not rise to a constitutional violation and, therefore, was not cognizable in 

6 Petitioner, by counsel, filed an initial amended petition and supporting memorandum of law 
(raising four grounds) but withdrew that petition. (See D.R. at 280). 

7 The transcript of the omnibus evidentiary hearing is not part of the Designated Record. 
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a habeas corpus proceeding. (Jd. at 291). The court also found that Petitioner and his counsel 

"agreed to a Rule 11 (e) disposition, [and] a plea by infonnation or by indictment made no 

difference." (Id. at 291-92) (emphasis in original). 

The court similarly rejected Petitioner's contention that his plea was involuntary or that his 

counsel was ineffective in pennitting him to plead guilty by infonnation, finding that Petitioner's 

plea was knowing and voluntarily entered given the extensive colloquy held during the plea 

hearing in addition to Petitioner's statement in support of his guilty plea which he executed before 

the hearing itself. (D.R. at 293). The court also found that Petitioner had previously indicated he 

was satisfied with his attorneys' performance and had told the court he was truthful during this 

evaluation, thereby undermining Petitioner's post hoc contention that their performance aggrieved 

him. (Id. at 294-95). Finally, the court found that Petitioner provided no factual basis to support 

his claims of ineffective assistance of counsel. (Jd. at 299). It denied relief in its entirety. (Id.). 

5. This appeal. 

Petitioner advances three arguments in this appeal, contending that he is entitled to habeas 

corpus relief because: (1) he had a right to be indicted; (2) his plea was involuntary because his 

attorneys failed to educate him regarding the "exact nature and consequences ofhis plea," and (3) 

his counsel were ineffective by (a) allowing him to plead guilty by infonnation (which is simply a 

variation of his second claim); (b) incorrectly representing to him that his bullet killed the victim; 

and (c) claiming that his attorney failed to "explain to him the mitigating circumstances that could 

have been at issue had [counsel] waited to receive the ballistics report from the State." (Pet'r's Br. 

at 11-13). As discussed herein, Petitioner is not entitled to relief. 
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SUMMARY OF THE ARGUMENT 


Rule 7 of the West Virginia Rules of Criminal Procedure-which provides that a criminal 

defendant may not plead guilty by information to a criminal offense punishable by life in prison

was violated. However, this Rule does not create a constitutional right. Instead, it is a procedural 

safeguard, which, while violated, is not an avenue for relief in a habeas corpus proceeding. Instead, 

a criminal defendant's substantive right to be indicted for a felony offense is enshrined in the West 

Virginia Constitution. This constitutional right may be waived and, in this case, it was waived. For 

these reasons, Petitioner's constitutional challenge to the validity ofhis guilty plea is without merit 

and relief should be denied 

Petitioner's remaining arguments-that his trial counsel was ineffective-fails for either 

of two reasons. First, the arguments Petitioner presents in this appeal were withdrawn during the 

proceedings below and should not be entertained now. Second, even assuming the claims were not 

withdrawn, Petitioner has failed to adequately support his allegations and the record otherwise 

establishes that the conduct of trial counsel was not objectively unreasonable and Petitioner 

suffered no prejUdice. Succinctly, during the plea colloquy, Petitioner confirmed with the court 

that his counsel advised him as to the elements of the offense, the circumstances of the case, and 

that he believed that the guilty plea was in Petitioner's best interests. Petitioner also told the court 

that he was satisfied with his counsel's performance. For these reasons, Petitioner has failed to 

establish that his trial counsel's performance was objectively unreasonable. The circuit court's 

order should be fully affirmed. 

STATEMENT REGARDING ORAL ARGUMENT 

Oral argument in this matter is unnecessary as the claims presented in this appeal are fully 

set forth in the record and briefing, and the legal issues involve application of settled law. 
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STANDARD OF REVIEW 

Review of a habeas court's denial of a petition for habeas corpus relief is three-pronged: 

"the final order and the ultimate disposition [are reviewed] under an abuse ofdiscretion standard; 

the underlying factual findings under a clearly erroneous standard; and questions oflaw are subject 

to a de novo review." Syl. Pt. 1, State ex reI. Thompson v. Ballard, 229 W. Va. 263, 728 S.E.2d 

147 (2012) (quoting Syl. Pt. 1, Mathena v. Haines, 219 W. Va. 417, 633 S.E.2d 771 (2006». 

ARGUMENT 

Relief in a habeas corpus proceeding is limited and, in relevant part to this appeal, is 

available where a petitioner establishes that his constitutional rights have been violated or that the 

lower court was without jurisdiction to impose sentence. Pethel v. McBride, 219 W. Va. 578, 589, 

638 S.E.2d 727, 738 (2006). A habeas corpus proceeding "is not a substitute for a writ of error in 

that ordinary trial error not involving constitutional violations will not be reviewed." State ex reI. 

Vernatter v. Warden, W. Va. Penitentiary, 207 W.Va. 11, 19, 528 S.E. 2d 207,215 (1999); Syl. 

Pt., State ex reI. Phillips v. Legursky, 187 W. Va. 607,608,420 S.E.2d 743, 744 (1992). 

1. Petitioner's first argument is without merit. 

A. The circuit court did not err in denying relief because Petitioner claimed below 
that Rule 7(a) of the West Virginia Rules of Criminal Procedure was violated. 

In this appeal, Petitioner asserts that his constitutional right to plead guilty by way of 

indictment was violated and that the circuit court "erroneously assumed that the requirement ofan 

indictment in cases that may be subject to life imprisonment stemmed from West Virginia Rules 

of Criminal Procedure Rule 7(a)" as opposed to Article III, Section 4 of the West Virginia 

Constitution. (Pet'r's Br. at 7). This Court should decline to review this claim because Petitioner 

did not raise it below. He sought relief in his amended habeas corpus petition by claiming that the 

West Virginia code and Rule 7(a) was violated-he did not allege that his rights under Article III, 
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Section 4 the West Virginia Constitution were violated. (D.R. at 124). Thus, it makes perfect sense 

that the circuit court only evaluated whether the violation of Rule 7(a) was a cognizable ground 

for relief in a habeas corpus proceeding. Petitioner's brief on appeal raises an entirely new 

challenge-that his rights under the state constitution were violated. (Compare Pet'r's Br. at 6-7 

with D.R. at 124). He did not advance this claim below and the circuit court, exercising appropriate 

judicial restraint, evaluated the claims presented to it. Thus, this Court should decline to review 

this argument. See State v. Miller, 197 W. Va. 588,597,476 S.E.2d 535, 544 (1996) (explaining 

that "absent the most extraordinary circumstances, legal theories not raised properly in the lower 

court cannot be broached for the fIrst time on appeal."). See generally Fru-Con Const. Corp. v. 

Controlled Air, Inc., 574 F.3d 527, 540 (8th Cir. 2009) (noting that an appellate court is a court of 

review not of "first view,,).8 

B. 	 Assuming that Petitioner's first argument is addressed by this Court, his 
claims fail in substance. 

Petitioner's contention that his guilty plea was invalid and must be set aside is without 

merit. Petitioner, like every individual accused of a felony offense in West Virginia, had a 

constitutional right to be prosecuted by indictment pursuant to Article III Section 4 of the West 

Virginia Constitution. That right, like nearly every constitutional right, can be waived and 

Petitioner unequivocally waived it during his pretrial proceedings. (D.R. at 10-16; 201). While it 

is true that a procedural aspect of Rule 7 of the West Virginia Rules of Criminal Procedure was 

not properly followed, that rule is not constitutionally-grounded and cannot provide a basis for 

relief in a habeas corpus proceeding. 

8 Petitioner also alleged below that the plea violated his Fifth Amendment right to be prosecuted 
by indictment. (D.R. at 124). This claim has been abandoned and for good reason: there is no such right 
applicable to the States under the federal constitution. Hurtado v. People oJState oJeal., 110 U.S. 516, 538 
(1884). 
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i. 	 The constitutional right to be prosecuted by way of an indictment may 
be waived. 

The West Virginia Constitution provides that "[n]o person shall be held to answer for 

treason, felony, or other crime, not cognizable by a justice, unless on presentment or indictment of 

a grand jury." W. Va. Const. Art. III § 4. That constitutional right, however, may be waived. See 

generally State v. Hoft, No. 13-0781,2014 WL 1686928, at *1 (W. Va. Apr. 28, 2014) (affirming 

a petitioner's conviction and sentence in which, inter alia, the petitioner waived his right to an 

indictment and agreed to be prosecuted by information); Cunningham v. Ballard, No. 12-1118, 

2013 WL 2477286, at *6 (W. Va. June 10,2013) (same); Franklin v. Thomas, No. 15-0549,2016 

WL 700561, at *3 (W. Va. Feb. 16,2016) (same).9 In other words, a criminal defendant may enter 

a guilty plea by way of an information instead of an indictment where the defendant waives his 

right to an indictment. See generally State v. McGilton, 229 W. Va. 554,558, 729 S.E.2d 876, 880 

(2012) (quoting Peretz v. United States, 501 U.S. 923, 936-37 (1991)) ("The most basic rights of 

criminal defendants are similarly subject to waiver."); United States v. Mezzanafto, 513 U.S. 196, 

201 (1995) ("A criminal defendant may knowingly and voluntarily waive many of the most 

nmdamental protections afforded by the Constitution."). 10 

Here, the trial court's plea colloquy indisputably shows that Petitioner knowingly and 

intelligently waived his right to be indicted: Petitioner informed the court that he had discussed 

9 The federal constitutional right to be tried by indictment may also be waived. E.g., Matthew v. 
United States, 622 F.3d 99, 102-03 (2d Cir. 2010); United States v. Danou, 260 F. App'x 864,867 (6th Cir. 
2008) ("Under federal law, the right to be prosecuted by indictment is a right that can be waived.") (citing 
United States v. Cotton, 535 U.S. 625, 630 (2002) (citing Fed. R. Crim. P. 7(b». 

10 The State recognizes that historic opinions from this Court indicate that a felony conviction 
obtained in the absence ofan indictment or presentment to the grand jury are void. See, e.g., Syl. Pt. 2, State 
ex rei. Firestone v. Adams, 145 W. Va. 194,113 S.E.2d 830 (1960». As discussed in this brief, that standard 
has evolved and it should be beyond dispute in this appeal that a criminal defendant, in appropriate 
circumstances, may plead guilty by information to a felony charge. In short, Syllabus Point 2 of Firestone 
and related case law are no longer valid. 
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the waiver of this right with his counsel, that he knew he had an absolute right to insist on being 

indicted, and that, these rights notwithstanding, it was his knowing, voluntary, and intelligent 

decision to waive an indictment. (D.R. at 12-15). The executed waiver of indictment-signed by 

Petitioner in open court-also establishes that Petitioner unequivocally waived his constitutional 

right to be indicted. (Id. at 201). Accordingly, Petitioner's constitutional right to be indicted was 

not violated-he waived it. 

Moreover, the cases Petitioner relies upon are inapposite. Miller v. Smith was a petition for 

a writ ofprohibition which involved a challenge to the scope of evidence a grand jury is pennitted 

to consider when it is convened. State ex reI. Miller v. Smith, 168 W. Va. 745, 746, 285 S.E.2d 

500,501 (1981). That opinion does not discuss or analyze Rule 7(a) of the West Virginia Rules of 

Criminal Procedure or Article III Section 4 ofthe West Virginia Constitution. See id. Petitioner's 

reliance on State v. McGraw is even more misplaced. He quotes Syllabus Point 5 of McGraw for 

the proposition that only a grand jury may issue an indictment and only a grand jury may alter or 

amend an indictment. (Pet'r's Br. at 8) (quoting 140 W. Va. 547,85 S.E.2d 849 (1955)). However, 

this legal principle has no bearing on this appeal because the question here is whether Petitioner 

waived the right to indictment by jury, not whether the correct entity (the grand jury) issued or 

modified the indictment. Perhaps more importantly, however, is the sheer fact that this Syllabus 

Point is not even valid law. This aspect of McGraw was expressly modified by this Court in State 

v. Adams. 197 W. Va. 277, 456 S.E.2d 4 (1995). In fact, trial courts may, in appropriate 

circumstances, amend an indictment without sending it back to the grand jury to review and 

approval. Syl. Pt. 1, State v. Johnson, 197 W. Va. 575, 578, 476 S.E.2d 522, 525 (1996) (citing 

Adams, 193 W. Va. at Syl. Pt. 2, 456 S.E.2d at 6). It is axiomatic that a legal argument based upon 

overruled law cannot pave the way to relief. Petitioner's quote to Halbritter is similarly irrelevant. 
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(el Pet'r's Br. at 8) (citing 395 S.E.2d 773,183 W. Va. 350 (1990)). Halbritter involved an appeal 

in which irregularities in the grand jury proceedings resulted in defective indictments-it did not 

address an issue of waiver nor did it involve a matter where a defendant pled guilty to an 

information. See id. at 351,395 S.E.2d at 774. 

Finally, Petitioner's reliance on Gaskins IS misplaced as that opinion involved a 

misdemeanor charge initiated by a citation and, critically, does not implicate the constitutional 

provision which allegedly forms the basis for relief in this appeal. See State v. Gaskins, 210 W. 

Va. 580, 582, 558 S.E.2d 579, 581 (2001). In Gaskins, this Court found that the magistrate lacked 

jurisdiction to accept a petitioner's guilty plea because the citation lacked an "essential 

component"-it did not provide the defendant with the time to appear. Id. This constituted 

reversible error in Gaskins because, "unlike a criminal complaint or summons to appear, a citation 

is completed without court review or involvement." Id. at 583, 558 S.E.2d at 582. The holding in 

Gaskins is not nearly as far-reaching as Petitioner suggests: 

a citation that fails to contain a time within which the subject of the citation must 
appear as required by West Virginia Code § 62-1-5a, and the due process principles 
embodied therein, renders the citation void ab initio. Magistrates are required to 
dismiss such facially flawed citations without prejudice, pursuant to the applicable 
provisions of West Virginia Code § 50-4-12. 

Id. at 583, 558 S.E.2d at 582. None of these facts (or even the rules or laws at issue in Gaskins) 

are present in this appeal. 

Petitioner's final claim is that the circuit court lacked jurisdiction to accept Petitioner's 

guilty plea but, notably, Petitioner expressly waived tltis claim during the proceedings below. (See 

D.R. at 283). Even if this claim was not waived, the Mercer County Circuit Court had jurisdiction 

over this case given that the subject matter involved a felony (murder) committed within the 
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county. See State v. Ellison, 49 W. Va. 70, 72, 38 S.E. 574, 574 (1901). In short, Petitioner had a 

constitutional right to be indicted on this charge and he waived that right. 

ii. 	 Rule 7 is a procedural rule, providing that a criminal defendant cannot 
plead guilty by way of information to a crime that carries a life 
sentence, but that procedural rule is not a constitutional right. 

As discussed above, the right to be held to answer for a felony upon indictment is a right 

enshrined in both the West Virginia and federal constitutions. Notably, the federal government 

recognized the long established principle that constitutional rights may be waived, and therefore, 

in 1944, enacted Federal Rule ofCriminal Procedure 7(a) to allow pleas by information. I I 

West Virginia followed suit in 1981 and enacted Rule 7(a) of the West Virginia Rules of 

Criminal Procedure, which provides: 

(a) Use of Indictment or Information. An offense which may be punished by life 
imprisonment shall be prosecuted by indictment. Any other felony offense may be 
prosecuted by information if the indictment is waived. Any misdemeanor may be 
prosecuted by indictment or information. An information may be filed without 
leave of court. 

(b) Waiver of Indictment. Any felony offense which is not punishable by life 
imprisonment may be prosecuted by information ifthe defendant, after having been 
advised of the nature of the charge and of his or her rights by a written waiver 
signed by the defendant and his or her counsel and filed as a part of the record, 
waives prosecution by indictment. 

W. Va. R. Crim. P. 7. 

It was not disputed during the proceedings below and it is not disputed in this appeal that 

Rule 7 was not properly followed in Petitioner's case. (See D. R. at 290). Rule 7 provides that a 

criminal defendant may not plead guilty by information to a crime punishable by life 

1I. The advisory notes of the 1944 amendment state: "Opportunity to waive indictment and to 
consent to prosecution by information will be a substantial aid to defendants, especially those who, because 
of inability to give bail, are incarcerated pending action ofthe grand jury, but desire to plead guilty .... On 
the constitutionality of this rule, see United States v. Gill, [], 55 F.2d 399 [CD.N.M. 1931)], holding that 
the constitutional guaranty of indictment by grand jury may be waived by defendant." 
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imprisonment. W. Va. R. Crim. P. 7(a). Despite this provision, Petitioner pled guilty to such an 

offense by information. (E.g., D.R. at 201). 

Petitioner's contention that the failure to follow this procedural rule amounts to a violation 

of his constitutional rights, however, is overblown. Rule 7 is a procedural safeguard, and a 

violation of a procedural rule is not a basis for habeas relief. See, e.g., Vernatter, 207 W. Va. at 

19, 528 S.E. 2d at 215. In fact, this Court has expressly recognized that Rule 7's requirements 

"were designed to eliminate technicalities in criminal pleading and are to be construed to secure 

simplicity in procedure." Syi. Pt. 4, State v. Wallace, 205 W. Va. 155,517 S.E.2d 20 (1999). Thus, 

Rule 7's restriction-that a criminal defendant may not plead guilty to a crime that carries with it 

a life sentence-is a procedural safeguard and is not constitutional in origin. 12 Cf generally Tuttle 

v. State, 180 A.2d 608, 614 (Me. 1962). Moreover, the fact that West Virginia'S Rule 7 was 

patterned after the federal rule, see Wallace, 205 W. Va. at 159, 517 S.E.2d at 24, is further 

evidence in support ofthe conclusion that Rule 7 was not an announcement or extension ofa West 

Virginia constitutional right. Rather, it was an adoption of a variant ofthe federal procedural rule. 

iii. 	 The procedural aspect of Rule 7 was violated in this case, but 
Petitioner waived his constitutional right to be prosecuted by 
indictment. 

As discussed above, Petitioner had a constitutional right to be indicted. He waived that 

right. The complementary procedural safeguard embedded in Rule 7 of the West Virginia Rules 

12 Indeed, this Court has consistently recognized that violations of the rules of criminal procedure 
do not give rise to habeas relief. See State ex rei. Farmer v. Trent, 209 W. Va. 789, 794, 551 S.E.2d 711, 
716 (2001) (holding that "a prisoner may not collaterally attack a guilty plea under Rule 11 where all that 
is shown is a failure to comply with the formal requirements of the Rule.") (internal quotations and citations 
omitted). See also Vernatter, 207 W.Va. at 19, 528 S.E. 2d at 215. In Vernatter, the trial court violated Rule 
11 by failing to advise the habeas petitioner that he was waiving a variety of constitutional protections, 
including the right to a trial (W. Va. Const. 3-13), and the right to confront accusers (Article III, Section 
12). In denying the habeas claim, this Court held these claims were not cognizable and "[t]he requirements 
ofRule 11, while they assist in ensuring that guilty pleas comport with this basic constitutional requirement, 
are not of themselves of constitutional significance." 
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of Criminal Procedure-which states that an individual may not plead guilty to a life sentence by 

information-was violated. But a violation of the procedural rule does not amount to a 

constitutional violation. 13 For these reasons, Petitioner's argument fails. 

2. 	 Petitioner's complaint that his plea was "involuantary [sic] because he was not 
educated about the exact nature and consequences of his plea by his counsel" is 
without merit. 

As an initial matter, this specific claim was withdrawn by Petitioner during the proceedings 

below. (D.R. at 280). It is improper for Petitioner to now raise this claim on appeal and it is, quite 

literally, impossible for him to establish that the circuit court erred because he withdrew it below. 

(Jd.). This type of "bait and switch" is not appropriate and this Court should reject Petitioner's 

argument outright without diving into the substance of the claim itself. 

To the extent this Court addresses this claim (and it should not), it is without merit. 

Petitioner's plea was a Type C plea-it was binding on the court (so long as the court chose to 

accept it) and, therefore, Petitioner knew exactly what the consequences of his guilty plea would 

be because they were outlined in the plea agreement itself. Petitioner's understanding of the 

circumstances surrounding the case and the plea are further reflected in the trial court's extensive 

colloquy with Petitioner, described supra. Consequently, this claim is meritless. Otherwise, 

Petitioner's contention that the plea was involuntary because his counsel failed to explain to him 

the nature and consequences of the plea is a thinly cloaked claim of ineffective assistance of 

13 This Court has discussed these as separate rights. See generally State v. Hartman, 229 W. Va. 
749, 753, 735 S.E.2d 898, 902 (2012) (discussing the import of rights under the Constitution and Rule 7). 
In other words, there is a constitutional right (which Petitioner waived) and there is a procedural right built 
into the Rules of Criminal Procedure (which Petitioner could not waive but a violation of which does not 
amount to constitutional error). See id. But see State v. Wade, 174 W. Va. 381, 384 n.2, 327 S.E.2d 142, 
146 n.2 (1985) (describing, in dicta, Rule 7(a) as the implementation of the constitutional provision 
requiring prosecution by indictment). However, the Wade appeal did involve a challenge brought under 
Section ill Article 4 of the West Virginia Constitution or the scope of Rule 7(a». 
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counsel, which is the third argument Petitioner raises in this appeal and is addressed in the 

following section. 

3. Petitioner's claim of ineffective assistance of counsel is without merit. 

In West Virginia, claims of ineffective assistance of counsel are evaluated under the two

prong test first articulated by the United States Supreme Court in Strickland v. Washington. Syl. 

Pt. 5, State v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995)(citing Strickland, 466 U.S. 668 (1984». 

The Strickland/Miller test has two prongs: (1) deficient performance, and (2) prejudice. Id. Failure 

to satisfy either prong will cause an ineffective assistance claim to fail. Syl. Pt. 5, State ex rei. 

Daniel v. Legursky, 195 W. Va. 314, 317,465 S.E.2d 416, 419 (1995). See also Vernatter, 207 W. 

Va. at 17,528 U.S.2d at 213 ("Failure to meet the burden of proof imposed by either part of the 

Strickland/Miller test is fatal to a habeas petitioner's claim."). Thus, "[a] court need not address 

both prongs of the conjunctive Strickland/Miller standard, but may dispose of such a claim based 

solely on a petitioner's failure to meet either prong of the test." Daniel, 195 W. Va. at 317, 465 

S.E.2d at 419. 

The Strickland/Miller standard is a demanding one, not easily satisfied. Miller, 194 W. Va. 

at 16 ("[T]he cases in which a defendant may prevail on the ground of ineffective assistance of 

counsel are few and far between."). See also Daniel, 195 W. Va. at 319, 465 S.E. 2d at 421 

(ineffective assistance claims are "rarely" granted and only when a claim has "substantial merit"). 

Review of defense counsel's performance is "highly deferential" and begins with the strong 

presumption that "counsel's performance was reasonable and adequate." Miller, 194 W.Va. at 16, 

459 S.E.2d at 127. Moreover, the Miller court stressed that there is a "wide range" of performance 

that qualifies as constitutional-adequate, specifically stating that "the test of ineffectiveness has 

little or nothing to do with what the best lawyers would have done . " we only ask whether a 
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reasonable lawyer [c]ould have acted, under the circumstances, as defense counsel acted in the 

case at issue." Id. See also Vernatter, 207 W. Va. at 17, 528 S.E.2d at 213 ("[T]here is a 'strong 

presumption that counsel's conduct falls within the wide range of reasonable professional 

assistance ...."') (quoting Strickland, 466 U.S. at 689). 

A petitioner claiming ineffective assistance must identify the specific "acts or omissions" 

ofhis counsel believed to be "outside the broad range ofprofessionally competent assistance." See 

Miller, 194 W. Va. at 17,459 S.E.2d at 128. The reviewing court is then tasked with determining, 

"in light of all the circumstances" but without "engaging in hindsight," if that conduct was so 

objectively unreasonable as to be constitutionally inadequate. Id. Only if an identified error is "so 

serious that [the defense attorney] was not functioning as the 'counsel' guaranteed by the Sixth 

Amendment" has the first prong ofthe Strickland/Miller test been satisfied. Strickland, 466 U.S. 

at 687. 

Even if defense counsel's conduct was objectively unreasonable (thereby satisfying the 

first prong of Strickland/Miller), such conduct does not constitute ineffective assistance unless 

cOlmsel's deficiency was so impactful that there is a "reasonable probability that, but for counsel's 

unprofessional errors, the result ofthe proceedings would have been different." Syl. Pt. 5, Miller, 

supra. See also State ex rei. Myers v. Painter, 213 W. Va. 32, 36, 576 S.E.2d 277, 281 (2002) 

("The second or 'prejudice' requirement of the Strickland/Miller test looks to whether counsel's 

deficient performance adversely [a]ffected the outcome in a given case."). "Assessments of 

prejudice are necessarily fact-intensive determinations peculiar to the circumstances ofeach case." 

Daniel, 195 W. Va. at 325, 465 S.E.2d at 427. In this case, because it is based from a guilty plea, 

to substantiate the prejudice prong, the petitioner must "show that there is a reasonable probability 
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that, but for counsel's errors, he would not have pleaded guilty and would have insisted on going 

to trial." Vernatter, 207 W. Va. at 14, 528 S.E.2d at 210. 

Petitioner contends that his counsel was ineffective in "several aspects," (Pet'r's Br. at 13), 

summarized as follows: 

a. 	 Counsel did not recognize or do "thorough research to learn that it was improper to allow 
Petitioner to enter into a guilty plea agreement to the Murder in the First Degree charge 
based upon information" (citing D.R. at 80); 

b. 	 Counsel "incorrectly represented to [petitioner] that Petitioner's bullet killed the victim, 
even before the forensic and/or ballistic report was received," which caused Petitioner to 
plead guilty to first degree murder (citing id. at 79); 

c. 	 Petitioner was "uneducated about the consequences ofhis plea because his attorneys failed 
to explain to him the mitigating circumstances that could have been at issues had they 
waited to receive the ballistics report from the State" (citing id. at 81-82). 

(Pet'r's Br. at 13-14). 

The problem with Petitioner's claims are that his citations in this appeal are to the brief that 

he filed in the underlying proceeding; a brief he withdrew and was ultimately dismissed by the 

lower court at his own request. (D.R. at 280). Petitioner did not advance this claim when he filed 

his [second] amended memorandum of law in support of his petition for a writ. (See id. at 79-82). 

Given that this claim was withdrawn below, this Court should decline to evaluate it. 

Even assuming, arguendo, that this Court looks to the substance of this claim, Petitioner 

has not provided any factual support to advance it. That is, the only citations to the record he 

provides are to his own, withdrawn brief which itself contains unsupported factual allegations. The 

brief is not factual, and it is inappropriate for Petitioner to cite to this document as such. (See D.R. 

at 79-82). Inadequately supported allegations (which must necessarily include "supporting" 

citations to unsupported factual allegations) on appeal cannot establish an entitlement to relief. See 

generally Jenkins v. Ballard, No. 15-0454,2016 WL 1455611 (W. Va. Apr. 12,2016). 
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Even assuming these claims were properly raised and appropriately briefed in this appeal, 

they are meritless. As discussed above, Petitioner was fully aware of his right to be prosecuted by 

indictment and he waived that right. He also knew that the ballistics report had not yet been 

provided to him or his counsel but chose to plead guilty because he was guilty. For these reasons, 

Petitioner cannot establish that his counsel's performance was deficient or that he was somehow 

prejudiced by any deficient performance, and his claims must fail. 

CONCLUSION 

Petitioner's requested relief should be denied in full. This Court should affirm the circuit 

court's denial of Petitioner's habeas corpus petition. 
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RALPH TERRY, ACTING WARDEN, 
MOUNT OLIVE CORRECTIONAL 
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