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STATEMENT OF THE CASE 

The criminal complaint, dated January 29, 2011, charged the Petitioner with 

Murder in the First Degree. (D.R.217) On October 17, 2011, the Petitioner, represented by 

David Smith and Phillip Scantlebury, pled guilty on information to one count of First 

Degree Murder, a violation of West Virginia Code 61-2-1, with the recommendation of 

mercy, pursuant to Rule 11 (e)(C) of the West Virginia Rules of Criminal Procedure.(D.R. 

85) The information charged that on or about January 29, 2011, Mr. Montgomery 

committed the offense of Murder in the First Degree of Matthew Flack.(D.R. 191) As part 

of his plea agreement, the Petitioner was to cooperate with the State, and the State agreed 

to join the defense's motion for an order requiring Division of Corrections to house him 

separately from his co-defendants. (D.R. 202-203) The State also agreed not to pursue the 

firearm enhancement. 

On November 4, 2011, Scott Ash, Prosecuting Attorney for Mercer County, 

prepared a letter addressed to Phillip Scantlebury, including a part of the ballistic report 

as an attachment. (D.R. 89) The report states that "one of the cartridge cases were fired 

by the Hi Point and the other was fired by the Sig Sauer. (D.R. 90) The fired bullet was 

excluded from being fired by the Hi Point. (D.R. 90) Insignificant characteristics were not 

present to identify the bullet was fired by the Sig Sauer. The Derrigner was excluded as 

having fired the submitted bullet". (D.R. 89)The post-mortem investigation findings 

dated March 3, 2011, revealed that the victim died of the two injuries fire from the same 

missile. (D.R. 94-101) 

On November 17, 2011, Phillip Scantlebury outlined the Petitioner's version of 

events to Joe Allen, Adult Probation Officer, in a letter: 
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1. 	 That on or about January 28, 2011, and into the early hours of the 29th, in 
the company of others, he journeyed from Pulaski, Virginia, to the 
Bluefield/Princeton area with plans to commit Grand Larceny, in that plans 
were previously made to steal money from a vehicle. 

2. 	 Upon arrival, said vehicle was not available and he and his co-journeymen 
hatched a plan to go to the residence of David Flack and commit a robbery. 

3. 	 Upon gaining entry to the residence, Brandon Flack went upstairs and the 
victim, Matthew Flack, had a gun with the eventual result Brandon Flack 
being shot. 

4. 	 Your defendant, Jasman Montgomery, advanced up the stairs and shot 
once. It is currently unknown whether his shot caused the victim's fatal 
wound. 

(D.R. 103) Emphasis added. On November 28, 2011, the Petitioner was sentenced 

to life with mercy.(D.R. 103) 

On March 09, 2016, the Petitioner filed an Amended Petition for Writ of Habeas 

Corpus, Ad Subjiciendum, (D.R. 122-128) which was subsequently denied by the 

Honorable Judge Mark Wills. (D.R. 277-300) 

SUMMARY OF ARGUMENT 

Petitioner contends that the Mercer County Circuit Court erred in denying 

Petitioner's Amended Petition for Writ of Habeas Corpus because the right to be indicted 

in any offense subject to life imprisonment is, in fact, a constitutional issue that can be 

entertained in habeas proceedings. Further, Petitioner contends that his trial counsel was 

ineffective by advising him to take an illegal plea, as well as advising him to plea guilty 

prior to receiving and reviewing forensic evidence in possession of the State. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The central issue in this Petition is one of first impression, as there is no existing 

precedent regarding this specific issue. Accordingly, Counsel would request oral 

argument under Rule 20 of the Rules of Appellate Procedure. 

ARGUMENT 

The Circuit Court ofMercer County committed error by denying 
Petitioner's Habeas Corpus because the right to an indictment for 
offenses subject to life imprisonment is a constitutional 
requirement. 

The Mercer County Circuit erred in denying Petitioner's argument that pleading 

guilty to first degree murder by information was illegal and improper. (D.R. 124) "In 

reviewing challenges to the findings and conclusions of the circuit court in a habeas 

corpus action, we apply a three-prong standard of review. We review the final order and 

the ultimate disposition under an abuse of discretion standard; the underlying factual 

findings under a clearly erroneous standard; and questions oflaw are subject to a de novo 

review." Syllabus point 1, Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006) 

By finding that the requirement that an offense that may be subject to life 

imprisonment shall be prosecuted by indictment was procedural and not constitutional 

in nature, CD.R. 90-91) the Mercer County Circuit Court committed an error in a question 

oflaw. Accordingly, it is subject to a de novo review by this Honorable Court. Mathena. 

Article III, section 4 of the Constitution of West Virginia provides, in relevant part, 

that "[n]o person shall be held to answer for treason, felony or other crime, not cognizable 
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by a justice [now called a magistrate], unless on presentment or indictment of a grand 

jury." 

The court, in its finding, erroneously assumed that the requirement of an 

indictment in cases that may be subject to life imprisonment stemmed from West Virginia 

Rules of Criminal Procedure Rule 7(a), which states "an offense which may be punished 

by life imprisonment shall be prosecuted by indictment. Any other felony offense may be 

prosecuted by information if the indictment is waived." (D.R. 291) 

Accordingly, W.Va.R.Crim.P Rule 7(a) does not grant a defendant a right to an 

indictment. It merely defines the defendant's ability to waive the constitutional right to 

be indicted on offenses carrying less than life imprisonment. Further, W.Va.R.Crim.P 

Rule 7(a) unambiguously states that the right to presentment or indictment by a grand 

jury of an offense subject to life imprisonment, as guaranteed by Article III, section 4 of 

the Constitution of West Virginia cannot be waived, and as the Supreme Court of Appeals 

of West Virginia held in State ex reI. McGilton v. Adams, 143 W.Va. 325, 102 S.E.2d 145, 

70 A.L.R.2d 1425 (W.Va., 1958), "[t]he incarceration of a person in the penitentiary of this 

State for an offense for which there was no presentment or indictment by a grand jury 

violates the provisions of Article III, Section 4, of the Constitution of this State and is 

therefore void." 

Next, nonvithstanding the holding in McGilton, the court engaged in what 

amounts to a harmless error analysis concerning the above error. It found that since 

Petitioner agreed to waive the indictment in exchange for a Rule He disposition, "a plea 
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by information or indictment made no difference." (D.R. 292) This reasoning, however, 

must fail. 

In State ex reI. Miller v. Smith, 168 W.Va. 745, 285 S.E.2d 500 (1981), this Court 

observed that "historically the grand jury serves a dual function: it is intended to operate 

both as a sword, investigating cases to bring to trial persons accused on just grounds, and 

as a shield, protecting citizens against unfounded malicious or [183 W.Va. 354] frivolous 

prosecutions." Id. 168 W.Va. at 751,285 S.E.2d at 504. And nowhere is this dual function' 

more important than in capital cases. 

By engaging in this type of analysis, the court is effectively making an indictment. 

The West Virginia Supreme Court has held that "a valid indictment or presentment can 

be made only by a grand jury; and no court [or prosecutor] can [properly] make an 

indictment in the first instance or alter or amend the substance of an indictment returned 

by a grand jury." State v. McGraw, 140 W.Va. 547,85 S.E.2d 849 (1955). 

Furthermore, "the failure of the grand jury to deliberate and vote upon the actual 

indictments, [is] a fundamental error which so compromise[s] the structural protections 

of the grand jury as to constitute prejudice per se." State ex reI. Starr v. Halbritter, 395 

S.E.2d 773,183 W.Va. 350 (W.Va., 1990). 

Accordingly, just as in McGilton, "the judgement and sentence in this case is 

absolutely void from the beginning, and not merely voidable." As this Court has previously 

held, "there is a vast difference between a void sentence, which may be reached by habeas 

corpus, and a sentence under a valid indictment, improper because of reversible error 
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committed by the trial court, which is cognizable in this Court only upon writ of error. " 

State v. Pishner, 73 W.Va. 744, 81 S.E. 1046 (W.Va. 1914). 

Therefore, since there can be no question that in order for a circuit court to have 

jurisdiction to take a plea for an offense subject to life imprisonment there must be a valid 

indictment. Accordingly, the defendant's conviction in this matter is void and must be 

vacated. 

THE PETITIONER'S GUILTY PLEA WAS INVOLUANTARY BECAUSE 
HE WAS NOT EDUCATED ABOUT THE EXACf NATURE AND 
CONSEQUENCES OF HIS PLEA BY HIS COUNSEL, PHILLIP 

SCANTLEBURYAND DAVID SMITH. 

Rule n of the West Virginia Rules of Criminal Procedure governs procedure and 

guidelines for taking pleas to ensure that criminal defendants are fully informed of the 

nature and consequences of their plea agreements. First a trial, court must not accept a 

guilty pleas from a defendant "without first, ... addressing the defendant personally in 

open court, determining that the plea is voluntary and not the result of force or threats or 

of promise apart from a plea agreement". W. Va. R. Crim. P. ned). The trial court must 

inform the defendant of, and determine that the defendant understands, the following 

information: 

(1) The nature of the charge to which the plea is offered, the 
mandatory minimum penalty provided by law, if any, and the 
maximum possible penalty provided by law; and 

(2) If the defendant is not represented by an Attorney, that the 
defendant has the right to be represented by an Attorney at every 
stage of the proceeding and, if necessary, one will be appointed to 
represent the defendant; and 

(3) That the defendant has the right to plead not guilty or to persist 
in that plea if it has already been made, and that the defendant has 
the right to be tried by a jury and at that trial the right of assistance 
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of counsel, the right to confront and cross examine adverse 
witnesses, the right against compelled self-incrimination, and the 
right to call witnesses; and 

(4) That ifa plea ofguilty or nolo contendere is accepted by the Court, 
there be not a further trial of any kind, so that by pleading guilty or 
nolo contendere the defendant waives the right to a trial; and 

(5) The court intends to question the defendant under oath, on the 
record, and in presence of counsel about the offense to which the 
defendant as pleaded, that the defendant's answers may later be used 
against the defendant in a prosecution for perjury or false swearing. 

Imperatively, when establishing whether a criminal defendant entered into his 

plea agreement knowingly and voluntarily, "a trial court should spread upon the record 

the defendant's education, whether he consulted with friends or relatives about his plea, 

any history of mental illness or drug use, the extent he consulted with counsel, and all 

other relevant matters which will demonstrate to an appellate court or trial court 

proceeding in habeas corpus that the defendant's plea was knowingly and intelligently 

made with due regard to the intelligent waiver ofknown rights". White v. Haines. 215 W. 

Va. 698, 704, 601 S.E.2d 18, 24 (2004) (citing Call v. McKensie, 159 W. Va. R. Crim. P. 11 

(e)(3). 

Even not taking into consideration the fact that allowing the Petitioner to plead to 

Murder in the First Degree by information was improper pursuant Article Three, Section 

4 of the West Virginia Rule of Constitiution, the Petitioner asserts that his previous 

counsel, Phillip Scantlebury and David Smith, failed to educate him about the 

consequences of his guilty plea, and misrepresented his involvement in the crime to him, 

without even knowing that exact involvement themselves. (D.R. 76-77) Specifically, the 

Petitioner pled guilty of information to First Degree Murder, with the recommendation 
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of mercy, while the ballistic report was not yet received and while it was impossible to tell 

whose gun fired the fatal shot.(D.R. 147) Certainly, the simple fact that the fatal shot was 

not fired from the Petitioner's gun would not have, in and of itself, exonerated him from 

the crime charged, but it could have, at least, played a mitigating effect of the nature of 

the plea offered. 

In fact, the forensic report from the West Virginia State Police was dated October 

26, 2011, and it stated that the first bullet was fired from the Hi Point Firearms 9mm 

Lugar pistol, and second bullet was fired from the Sig Sauer 9mm Lugar pistol. (D.R.134) 

The letter from Scott Ash, Mercer County Prosecuting Attorney, to Phillip Scantlebury, 

dated November 4,2011 indicated that "the fatal slug is going to the lab and I hope to be 

able to advise you of the test results on it in the near future". (D.R.133) The incomplete 

report from the Bluefield Police Department, stated that the evidence was received on 

November 2, 2011 and provided that one of the cartridge cases were fired by the Hi 

Point.(D.R.135-136) Insignificant characteristics were not present to identify the bullet 

was fired by the Sig Sauer. (D.R.134) The Derringer was excluded as having fired the 

submitted bullet". (D.R. 134) The Petitioner pled guilty to a capital offense on October 17, 

2011. (D.R. 2-3) Approximately three (3) weeks prior to the receipt of the report. 

In taking the guilty plea, the Petitioner wholly relied on his counsel's advice and 

guiding hand that the plea on information was in his best interest. The Petitioner states 

that Phillip Scantlebury specifically advised him that the bullet fired from his gun killed 

the victim, Matthew Flack. (D.R.79) Believing that the plea of guilty to the First Degree 

Murder was his best option because his bullet did indeed kill the victim, the Petitioner 

listened to his counsel's advice and accepted the plea agreement on information, prior to 
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receiving and reviewing a ballistics report. The Petitioner was oblivious to the lack of 

information on whose bullet killed the victim, he would not have pled guilty to Murder in 

First Degree, and would have asked his attorneys to attempt to mitigate the circumstances 

and ask the State for a more reasonable plea agreement. 

Accordingly, based on the foregoing, the Petitioner asserts that his guilty plea to 

one count of Murder in the First Degree was involuntary. 

PHILLIP SCANTLEBURY AND DAVID SMITH, COUNSEL FOR THE 
PETITIONER, WERE INEFFECTIVE IN THEIR REPRESENTATION. 

An ineffective assistance of counsel claim presents a mixed question of law and 

fact. Accordingly findings of fact are reviewed under an abuse of discretion standard, 

while the conclusions of law are subject to a de novo review. The Sixth Amendment ofthe 

United States Constitution, applied to the states through the Fourteenth Amendment, and 

Article Three Section Fourteen of the West Virginia State Constitution guarantee a 

criminal defendant the right to effective counsel. The threshold question in analyzing 

effectiveness of counsel is "whether counsel's conduct so undermined the proper 

functioning of the adversarial process that the trial cannot be relied on as having produced 

a just result". Strickland v. Washington, 466 U.S. 688,686, 104 S.Ct. 2052, 2064 (1984). 

In Strickland the United States Supreme Court adopted a test that requires a defendant 

who claims ineffective assistance of counsel to prove two components. First, the 

defendant must demonstrate the deficiency of his counsel's performance. Second, the 

defendant must prove that his counsel's actions prejudiced him, thus denying him a fair 

trial. Id. The appropriate test for prejudice is showing of existence of a "reasonable 
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probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different". Id. at 694, 2068. Such reasonable probability is defined as "a 

probability sufficient to undermine confidence in the outcome". Id. "The assessment of 

prejudice should proceed on the assumption that the decision maker is reasonably, 

conscientiously, and impartially applying the standards that govern the decision". Id. 

West Virginia has adopted the two-prong test announced in Strickland. In fact, 

Justice Cleckley essentially paraphrased the two components of this test in Syllabus point 

5 of State v. Miller. 194 W. Va. 3, 459 S.E.2d 114 (1995): "(1) Counsel's performance was 

deficient under an objective standard of reasonableness; and (2) there is reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceedings 

would have been different". Justice Checkley further emphasized that in examining 

ineffective assistance of counsel claims, courts must "at the same time refrain from [ ] 

from engaging in hindsight or second-guess[ing] trial counsel's strategic decisions". SyI. 

Pt. 6. Instead, courts should focus on whether counsel's actions were in accord with the 

actions of a "reasonable lawyer ... under the circumstances". Id. 

The Petitioner asserts that his trial counsel, Phillip Scantlebury and David Smith, 

were ineffective in several aspects. First, his counsel did not recognize or do thorough 

research to learn that it was improper to allow the Petitioner to enter into a guilty plea 

agreement to the Murder in the First Degree charged based upon information. (D.R. 80) 

Second, the Petitioner asserts that Phillip Scantlebury incorrectly represented to him that 

the Petitioner's bullet killed the victim, even before the forensic and/or ballistic report 

was received. Thinking that his bullet killed the victim, the Petitioner agreed to pled to 

Murder in the First Degree, the sole charge in the complaint, on information even prior 

to viewing the State's discovery. (D.R. 79) Third, the Petitioner was clearly uneducated 
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about the consequences of his plea because his attorneys failed to explain to him the 

mitigating circumstances that could have been at issue had they waited to receive the 

ballistics report from the State. (D.R. 81-82) However, a plea deal to a capital offense of 

information was hastily made, before counsel for the Petitioner, and even the State of 

West Virginia, received the full picture of the Petitioner's involvement in the crime. 

Certainly, the Petitioner's counsel was oblivious to the fact whose bullet killed the victim, 

as evidenced by the letter sent by Phillip Scantlebury to Joe Allen, Adult Probation Officer, 

exactly a month after the Petitioner pled guilty, stating that "[y]our defendant, Jasman 

Montgomery, advanced up the stairs and shot once. It is currently unknown whether his 

shot caused the victim'sfatal wound". (D.R. 147) The Petitioner, naturally, placed his full 

trust in his attorneys, and was under the impression that the guilty plea to first degree 

murder was his best interest. The Petitioner asserts that he pled guilty on information 

because he was misled by his counsel as to the nature of his involvement in the crime, and 

that he would have asked them to see if a better plea deal could be reached had he known 

that the bullet was not fired from his weapon. Accordingly, Phillip Scantlebury and David 

Smith's performance was deficient under the objective standard of reasonableness; and 

there is reasonable probability that the result would have been different if it were not for 

counsels' errors. 

CONCLUSION 


Under Article III of the West Virginia Constitution, all felony crimes must be 

brought by presentment or indictment by a grand jury. Rule 7(a) has created in an 

individual the ability to waive this constitutional requirement in limited circumstances. 
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This Rille, however, specifically provides that offenses subject to life imprisonment are 

not included. Accordingly, the Mercer County Circuit Court had no jurisdiction to takethe 

Petitioner's plea and his conviction must be vacated. 

Respectfully submitted, 

Joseph T. Harvey, 
Attorney for Petitioner 

West Virginia State Bar No.: 9666 

261 Mercer Mall Rd. 

Suite 104 

Bluefield, WV 24701 

(304) 323-1777 

Fax: (304) 323-1787 

jharvey@harveyandjanutolo.com 

Guardian Ad Litem 


15 


mailto:jharvey@harveyandjanutolo.com


CERTIFICATE OF SERVICE 

I, the undersigned, do hereby certify that I have on this the 29th day of 

September, 2017 served a true copy ofthe forgoing Petitioner's Brief upon the following 

counsel: 

Sarah B.Massey 

Assistant Attorney General 

Appellate Division 

Office of the Attorney General 

812 Quarrier Street 

Charleston, West Virginia 25313 


by either placing a true copy thereof in the United States Postal System, addressed to the 

addressed above which are the last known addresses of the counsel known to me, or by 

hand-delivering a copy to the above-named counsel. 
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