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NOTED CIVIL DOCKET 

AUG 30 20tS 

• CLERK CIRCUIT COURT 
MERCER COUNTY 

IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRG ~A JULIE BALL 

STATE OF WEST VIRGINIA EX REL., 
JASMAN MONTGOMERY, Petitioner, 

V. 	 Civil Action No. lS..C-386-MW 

DAVID BALLARD, WARDEN, 

MOUNT OLIVE CORRECTIONAL COMPLEX, Respondent 


ORDER DENYING THE PETITIONER'S AMENDED PETITION 

FOR WRIT OF HABEAS CORPUS AD SUBllCIENDUM 


AND REMOVING TIDS ACTION FROM THE ACTrvE DOCKET OF TIllS COURT 


On July 26,2016, this matter came before the Court, the Honorable Judge Mark E. Wills 

presiding, for a hearing on the Petitioner's Amended Petition for Post-Conviction Habeas COIpUS 

Relief, brought pursuant to the provisions ofChapter 53, Article 4A, of tile West Virginia Code, 

as amended, which was filed by the Petitioner through his court-appointed counsel, R. Rockwell 

Seay, Esq. The Petitioner and his counsel appeared. Scott A. Ash, Esq., Prosecuting Attorney for 

Mercer County, appeared on behalf of the State of West· Virginia. 

The Petitioner is seeking post-conviction habeas corpus relief from his November 28, 

2011 sentence of life with mercy, for the offense of Murder - First Degree, following his 

information plea of guilty to said offense on October 17, 2011. 

Whereupon. the Court, having reviewed and considered the Petition, the State's Response 

thereto, the Court files, the transcripts. the argwnents of counsel, and the pertinent legal 

authorities, does hereby deny the Petitioner·s Amended Petition for Habeas Corpus Relief. 

In support of the aforementioned ruling, the Court makes the following General Findings 

of Fact and Conclusions ofLaw: 

L 	 FACTUAIJPROCEDURAL mSTORY OF MERCER COUNTY CRIMJNAL 
CASE NUMBER 11-F-259 

A. Magistrate Court Case Number I1-F-420 
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These proceedings began when the Petitioner was arrested and subsequently committed 

on January 29, 2011 for the offense of Murder - First Degree; the crime was committed on the 

same date as the Petitioner's arrest and commitment. Pursuant to the criminal complaint med in 

the Mercer County Magistrate Court, co-defendant Jacob Thomas provided a statement accusing 

the Petitioner, along with another co-defendant, Brandon Flack, forced their way into the 

residence of the victim, Matthew Flack, who was shot and killed in the upstairs' area of the 

residence. The victim and the Petitioner were armed; the Petitioner pursued the victim upstairs 

and gunfire was exchanged. Both Brandon Flack and the Petitioner wore ski masks at the time of 

the incident. This incident occurred in Bluefield, Mercer County, West Virginia. 

During the initial appearance on January 29, 2011 before Magistrate James Dent, the 

Petitioner was appointed counsel and a bond hearing was detennined to be held before this 

Court. On January 31, 2011, this Court noted the appointment of counsel and arraignment in 

Magistrate Court, and appointed Phillip Scantlebury, Esq. as co-counsel for the Petitioner. The 

Court denied the Petitioner's motion for bond. 

A preliminary hearing was scheduled for February 7, 2011, however, the Petitioner, with 

the advice of counsel, waived the time period for same that day. The preliminary hearing was re

scheduled" for February 17, 2011, and at the conclusion of same, the Magistrate found probable 

cause and ordered the matter bound over to the circuit court; Lt. C.S. Myers with the Bluefield 

City Police Department was the only witness called to testify. 

B. Pre-Trial Proceedings: Circuit Court Case Number ll-B044 

On August 24, 2011, the Court heard the State's Motion for a Tissue Sample for DNA 

Comparison Purposes: finding no objection to the State's Motion, the Court granted the Motion, 

and ordered that the Petitioner provide a tissue sample for the State's continued murder 
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investigation. Subsequently, by Order entered on August 30, 2011, the Court granted the State's 

request for the phone records maintained by the Southern Regional Jail in Beaver, West Virginia, 

where the Petitioner was incarcerated. By Order entered on September 28, 2011, the Court 

granted a State motion to have the Petitioner transported to the Mercer County Courthouse 

Annex for .October S, 2011; a plea hearing was scheduled shortly thereafter, for October 17, . 

2011. 

C. The Ioformation Plea: Circuit Court Case Number ll-F-259 

Prior to the plea hearing, the State, the Petitioner, and his court-appointed counsel 

negotiated a plea agreement which was memorialized on Mercer County Prosecuting Attorney 

office stationery, dated October 6, 2011, and signed by the Chief Prosecuting Attorney, Scott A. 

Ash, Esq., "accepted by" the Petitioner himself and both his court-appointed counsel, as 

evidenced by their signatW'es attached thereto. I 

At the plea hearing held on October 17, 2011, the Petitioner first waived the prosecution 

by Indictment and consented to the matter to proceed by Information instead. The Waiver of 

Indictment was filed and recorded on October 17, 2011, was executed by the Petitioner, by both 

his court-appointed counsel, and by the deputy circuit clerk for the Court of Mercer County. The 

Information charged the Petitioner with the offense of "Murder-First Degree"~ the Court granted 

the State's motion to strike the language "with the use of a firearm" from the Information to 

avoid a firearm. enhancement penalty against the Petitioner. 

The Petitioner then pled guilty by infonnation to a sole COWlt of "Murder - First Degree", 

where in exchange for his plea, the State agreed to refrain from further prosecuting the Petitioner 

for other possible charges arising from the same incident. The Petitioner and the State agreed to a 

Rule 11 (e)(C) of the Rules of Criminal Procedure disposition wherein the proper disposition of 

I The actual plea agreement was filed and recorded during the plea hearing on October 17. 2011. 
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the case would subject the Petitioner to a life sentence with a recommendation of mercy. The 

Petitioner further agreed to provide truthful testimony regarding the murder in any court 

proceeding. 

The Court tentatively accepted the Petitioner's guilty plea, pending receipt of the pre

sentence investigation report. 

D. Sentencing 

On November 28, 2011, the Court sentenced the Petitioner to life in prison, with the 

recommendation of mercy, whereby the Petitioner would be eligible for parole after having 

served fifteen years. The Petitioner received jail credit for 305 days. 

E. PDst~Sentencing Matters 

On August 1, 2014, the Court received the Petitioner's typewritten correspondence 

requesting appointment of counsel in order to prosecute a petition for writ of habeas corpus. By 

Order entered on August 1, 2014, the Court appointed Natalie Hager, Esq. to represent the 

Petitioner to pW'Sue this cause. Pursuant to the Court's scheduling order, on October 10, 2014, 

the Petitioner, by counsel, filed his Amended Petition for Writ of Habeas Corpus and Lash 

Checklist. A Response to same was filed by the State on January 22, 2015. During a hearing on 

February 20, 2015, the Petitioner advised the Court that he wish,ed to withdraw his Amended 

Petition for Writ of Habeas Corpus without prejudice; the Respondent did not object to same, 

accordingly, the Court ordered the matter dismissed without prejudice. 

U. 	 THE AMENDED PETITION FOR WRIT OF HABEAS CORPUS; THE LOSH 
CHECKLIST; THE RESPONSE OF STATE TO PETITION FOR WRIT OF 
HABEAS CORPUS; AND THE OMNffiUS HEARING 

A. 	 The Petition: Civil Action Number 14~C-4632 

2 By ov~igbt, this matter was assigned another civil action nwnber, I S-C-380, however. all pleadings herein are 
subsumed under the original civil action number provided In 2014 when the Petitioner filed his original Amended 
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On March 9, 20163, the Petitioner, by counsel, filed his Amended Petition for Writ of 

Habeas Corpus in the Circuit Court of Mercer County. The Petition raised the following 

grounds: 

1. 	 Pleading guilty to First Degree Murder by Information was mega} and Improper: 

a. 	 The West Virginia Rules of Criminal Procedure, Rule 7(a) provides that "[a]n 

offense which may be punished by life imprisonment shall be prosecuted by 

indictment. Any other felony offense may be prosecuted by infonnation if the 

indictment is waived." 

b. 	 The Fifth Amendment of the United States Constitution, applicable to the 

States via the Fourteenth Amendment further provides that "[n]o person shall 

be held to answer for a capital, or otherwise infamous crime, unless on a 

presentment or indictment of a Grand Jury.••" 

c. 	 Smith v. United States, 360 U.S. 1 (1959), held that the indictment rule 

provided under the Fifth Amendment may not be waived. 

d. 	 West Virginia Code Section 61-2-2 provides that the punishment for first 

degree murder is life imprisonment, therefore, the Petitioner's information 

plea to first degree murder is illegal and improper under the governing law. 

2. 	 Ineffective assistance of counsel: 

a. 	 Counsel were ineffective with regard to allowing the Petitioner to enter an 

illegal and improper guilty pJea by infonnation to first degree murder. 

Petition pursuant to the direction of the Circuit Clerk. The case sub judice started anew when the Petitioner 
submitted a letter to this Court on November 4. 201S. requesting that counsel be appointed to represent him in 
pursuing a petition for habeas relief: The Court appointed R. Rockwell Seay. Esq. to represent the Petitioner in this 
matter and issued a briefing schedule in an Order entered on November 10,2015. 
3 On February 2St 2016. the Petitioner. by counsel, filed a Motion requesting an extension ofthe deadlines for filing 
the Amended Petition and Lash Checklist in order for the Petitioner and his counsel to have sufficient time to confer 
on these matters. 
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b. 	 Counsel were ineffective by advising that the Petitioner to plead guilty, when 

their knowledge of the underlying facts were incomplete and they had not 

seen the forensic evidence prior to undertaking an illegal and improper plea. 

In short, the Petitioner requested habeas relief for these grounds, and for those asserted in 

the Lash Checklist The Petitioner further requested placement on a less restrictive sentencing, 

such as probation or home confinement, or in the alternative, to be allowed through his counsel, 

to negotiate a more reasonable plea with the State, as he has already served over four years on 

this offense and has completed many courses offered through the Division of Corrections during 

his period ofincarceration. 

B. 	THE LOSHCHECKLIST 

Counsel also filed the Lash Checklist contemporaneously with the Petition: 

Waived Grounds: 

In his Lash Checklist, the Petitioner waived the following grounds for relief: 

- Lack oftrial court jurisdiction. 


- Unconstitutionality ofstatute under which conviction obtained. 


- Indictment showing on its face that no offense was committed. 


- Prejudicial pre-trial pUblicity. 


- Denial ofspeedy trial right 


- Incapacity to stand trial due to drug use. 


w Language barrier to understand the proceedings. 


- Denial ofcounsel. 


- Unintelligent waiver ofcounsel. 


- Failure ofcounsel to take an appeal. 
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Consecutive sentences from same transaction. 


Coerced confession. 


Suppression ofhelpful evidence by prosecutor. 


State's knowing use ofperjured testimony. 


- Falsification of a transcript by prosecutor. 

Un(ulfiUed plea bargains. 

- Information in pre-sentence report erroneous. 

Double jeopardy. 

- Irregularities in arrest 

Excessiveness or denial ofbail. 

-	 No preliminary hearing. 

- illegal detention prior to arraignment. 

Irregularities or errors in arraignment 

- . Challenges to the composition ofgrand jury of its procedures. 

Failure to provide a copy ofthe indictment to the defendant 

-	 Defects in indictment. 

.. 	 Improper venue. 

.. 	 Pre-indictment delay. 

.. 	 Refusal ofcontinuance. 

.. 	 Refusal to subpoena witnesses. 

.. 	 Prejudicial joinder of defendants. 

Lack offull public hearing. 

-	 Nondisclosure ofGrand Jury minutes. 
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Refusal to tum over witness,notes after witness has testified. 


Claim of incompetence at time of offense, as opposed to time oftriaI. 


Claims concerning use ofinfonners to convict. 


Constitutional errors in evidentiary rulings. 


- Instructions to the jury. 


Claims by prejudicial statements by trial judges. 


- Claims by prejudicial statements by prosecutor. 


Sufficiency of evidence. 


• 	 Acquittal ofco-defendant on same charge. 

• Defendant's absence from part of the proceedings. 


- Improper communications between prosecutor or witnesses and jury. 


Question ofactual guilt upon an acceptable guilty plea. 

- Severer sentence than expected. 

- Excessive sentence. 

- Mistaken advice of counsel as to parole or probation eligibility. 

- Amount oftime served on sentence, credit for time served. 

Asserted Grounds: 


- Involuntary guilty plea. 


• 	 Ineffective assistance of counsel. 

-	 Illegal or improper plea under Rule 7(a) ofthe West Virginia Rules of 

Criminal Procedure.4 

C. THE STATE'S RESPONSE TO THE AMENDED PETmON 

4 As of tile filing of his Losh Checldist, the Petitioner, by counsel, reserved the right to raise additional grounds as 
may become available in his final habeas corpus petition. No further grounds were asserted since the filing of his 
Lash Checklist, except for those noted above, accordingly, the matters herein are ripe for decision. 
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On June 9, 2016, the Respondent, by and through Prosecutor Scott A. Ash, Esq., filed a 

Response addressing the Petitioner's Amended Petition for Writ of Habeas Corpus. The 

Respondent contends that the Petitioner, after having been sworn by the Court, explicitly waived 

his rights and objections to pretrial defects and entered a gUilty plea by information rather than 

by indictment The Petitioner's "right" to be sentenced to a life imprisonment by indictment 

rather than by information is governed by Rule 7 of the Rules of Criminal Procedure, and is not a 

Constitutional right, therefore, does not lend itself as a ground for habeas relief. Pursuant to 

United States v. Sanchez, 269 F.3d 1250 (11 th Cir. 2001), "Constitutional rights to be charged by 

a grand jury, be infonned of an accusation, and to have a jury trial are the personal rights of the 

accused and do not go to the district court's subject matter jurisdiction." S.E.R. Azeez v. 

Mangum, 420 S.E.2d 743 (W. Va. 1995) provides that a habeas corpus proceeding is not a 

substitute for a writ oferror in that ordinary trial error not involving constitutional violations will 

not be reviewed." 

The Respondent argues that the information plea is guised as an ineffective assistance of 

counsel argument, however, under the standard espoused by Strickland v. Washington, 466 U.S. 

668 (1984), the Petitioner fails to prove his case. To determine if habeas relief can be granted 

under this ground, the Court must follow the two-step inquiry: (1) whether counsel's 

performance was deficient under an objective standard of reasonableness; and (2) was there a 

reasonable probability that, but for counsel's unprofessional errors, the results ofthe proceedings 

would have been different? Even assuming that counsel's perfonnance was deficient under an 

objective standard of reasonableness by allowing the Petitioner to plead guilty by information to 

first degree murder, the result would not have been different had the Petitioner been indicted for 

the offense. The record concerning the plea demonstrates that the Petitioner made a voluntary, 
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knowing, and intelligent waiver of the criminal matter to be presented to the Grand Jury, and 

further, the Court found that the Petitioner made a voluntary, knowing and intelligent entry ofhis 

guilty plea. 

The Respondent argues that even ifthe charging document was not in accordance to Rule 

7(a) of the West Virginia Rules of Criminal Procedure, at most, the error is hannless; a proper 

charging document would not have changed the out~me ofthe plea. 

The Respondent further contends that the Petitioner was effectively represented by 

experienced trial counsel. The Court performed the elaborate Rule 11 colloquy with the 

Petitioner in open court in order to determine that the pJea was made freely and voluntarily after 

full opportunity to consult with counsel. The Petitioner was one of several co-defendants who 

broke into a house and the occupant therein was shot to death. The Petitioner would have faced 

the full set of charges regardless of whose bullet killed the victim; the felony murder law 

provides that manner of death is immaterial if the dea:th occurred in the course of one of the 

enumerate predicate felonies. Further, there is a presumption ofeffectiveness ofcounsel pursuant 

to the standard espoused in State v. Frye, 650 S.E.2d 574, 578 (W. Va. 1978), and the Petitioner 

has failed to overcome that presumption. 

In closing, the Respondent asks the Court to deny the Petition for habeas relief. 

D. THE OMNIBUS HABEAS CORPUS HEARING 

On July 26, 2016, the Court conducted the omnibus habeas corpus proceeding in this 

action. The Petitioner appeared in person, and by counsel. R. Rockwell Seay, Esq. The State of 

West Virginia was represented by Scott A. Ash, Esq., Prosecuting Attorney. 'The Petitioner was 

sworn and announced to the Court that he wished to waive his right to testify during the hearing; 

accordingly, the Court reviewed the Petitioner's rights in an omnibus habeas corpus proceeding, 
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the Petitioner acknowledged same. The Court heard no testimonial evidence. Counsel for the 

Petitioner and for the Respondent proffered legal arguments in lieu of testimony, based on the 

respective pJeadings filed in this matter. At the conclusion of the hearing, the parties requested to 

submit additional authority in support oftheir respective arguments, which the Court allowed.s 

m. DISCUSSION 

A. Habeas Corpus Defined 

Habeas Corpus is "a suit wherein probable cause therefore being shown, a writ is issued 

which challenges the right of one to hold another in custody or restraint." Sy!. Pt 1, State ex rei. 

Crupe v. Yardley, 213 W.Va. 335, 582 SE2d 782 (2003). "The sole issue presented in a habeas 

corpus proceeding by a prisoner is whether he is restrained of his liberty by the due process of 

law." ld. at Syi. Pt 2. "A Habeas Corpus petition is not a substitute for a writ of error6 in that 

ordinary trial error not involving constitutional violations will not be reviewed." ld. at Syl.Pt.3. 

B. The Availability Of Habeas Corpus Relief 

In State ex rei. McCabe Y. Seifert, 220 W.Va. 79. 640 S.E.2d 142 (2006), the west 

Virginia Supreme Court of Appeals delineated the circumstances under which a post-conviction 

habeas corpus hearing is available as follows: 

(1) 	 Any person convicted of a crime and 

(2) 	 Incarcerated under sentence of imprisonment therefore who contends 

(3) 	 That there was such a denial or infringement of his rights as to 
render the conviction or sentence void under the Constitution of the 
United States or the Constitution ofthis State or both, or 

!i By Order entered on July 26,2016. the Court pe11l1itted the Respondent to submit additional authority supporting 
its argument by August 12, 2016, and pennitted the Petitioner to submit additional authority supporting his 
argument by August 19. 2016. On July 26, 2016, the Respondent submitted additional authority supporting its 
argument that the Petitioner's petition should be denied. As of the date of tbis Order. the Petitioner dld not submit 
any additional supporting authority. 
6 A writ oferror is a writ issued by an appellate court to the court ofrecord where a case was tried, requiring that the 
record ofthe trial be sent to the appellate court for examination alleged errors. 
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(4) 	 That the court was without jurisdiction to impose sentence, or 

(5) That the sentence exceeds the maximum authorized by law, or 

(6) 	 That the conviction or sentence is otherwise subject to collateral 
attack upon the ground of alleged error heretofore available under 
the common-law or any statutory provision of this State, may 
without paying a filing fee, file a petition for Writ of Habeas Corpus 
Ad Subjiciendum. and prosecute the same, seeking release from such 
illegal imprisonment. and correction ofthe sentence, the setting aside 
of the plea, conviction. and sentence ofother relief. 

See also, W.Va. Code § 53-4A-l(a)(1967)(Repl.Vol. 2000). 

Our post-conviction habeas corpus statute, W.Va. Code §53-4A-l(a) et seq., "clearly 

contemplates that a person who bas been convicted of a crime is ordinarily enti~ed, as a matter 

of right, to only one post-conviction habeas corpus proceeding during which he must raise all 

grounds for relief which are known to him or which he could, with reasonable diligence, 

discover." Syi. Pt. 1, Gibson v. Dale, 173 W.Va. 681, 319 S.E.2d 806 (1984). At subsequent 

Habeas Corpus hearings, any grounds raised at a prior Habeas Corpus hearing are considered 

fully adjudicated and need not be addressed by the Court. Losh v. McKenzie, 166 W.Va. 762, 

277 S.E.2d 606 (1981). 

Yet, some limited exceptions apply to this general rule: ·'[a] prior omnibus Habeas 

Corpus hearing is res judicata as to all matters raised and as to all matters known or which with 

reasonable diligence could have been known; however, an applicant may still petition the court 

on the following grounds: (1) ineffective assistance of counsel at the omnibus habeas corpus 

hearing; (2) newly discovered evidence; (3) or, a change in the law, favorable to the applicant, 
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which may be applied retroactively." Syl. Pt. 4, Lash v. McKenzie, 166 W.Va. 762, 277 S.E.2d 

606 (1981).7 

A habeas corpus proceeding is civil in nature. "The general standard of proof in civil 

cases is preponderance of the evidence." Sharon B. W v. George B. w., 203 W.Va 300, 303, 

507S.E.2d 401, 404 (1998). 

The West Virginia Supreme Court of Appeals has articulated the way for a circuit court 

to review habeas corpus petitions: "Whether denying or granting a petition for a writ ofhabeas 

corpus, the circuit court must make adequate findings of facts and conclusions of law relating to 

each contention advanced by the petitioner, and state the grounds upon which the matter was 

detennined." Coleman 'V. Painter, 215 W.Va. 592, 600 S.E.2d 304 (2004). 

C. Final List Of Grounds Asserted For Issuance Of A Writ Of Habeas Corpus; The 
Court's Ruliogs Thereon 

The Court has carefully reviewed all the pleadings filed in this action, the arguments of 

counsel, and the supplemental authority submitted in support of the parties' respective positions. 

The Court reviewed the file and transcripts in the underlying criminal action, and the applicable 

case law. The Court has also reviewed the Lash Checklist filed by the Petitioner with his 

Amended Petition for Writ ofHabeas Corpus. The matters before this Court for review are: 

1. 	 Whether the violation of Rule 7 of the West Virginia Rules of Criminal ProcedUre 

rises to Constitutional error meriting habeas relief: 

7 On June 16,2006, the West Virginia Supreme Court of Appeals held that a fourth ground for Habeas relief may 
exist in cases involving testimony regarding serology evidence. To summarize, the Court held as follows: 

A prisoner who was convicted between 1979 and 1999 and against whom a West Virginia 
State Police Crime Serologist, other than a serologist previously found to have engaged in 
intentional misconduct, offered evidence may bring a petition for writ of Habeas Corpus 
based on the serology evidence even if the prisoner brought a prior Habeas Corpus challenge 
to the same serology evidence and the challenge was finally adjudicated. In re Renewed 
Invenigalion o/State Police Crime Laboratory, Serology Div., 633 S.E.2d 762, 219 W.Va. 
408 (2006). 
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a. 	 That an information plea to Murder - First Degree, an offense that potentially 

subjected the Petitioner to a lifetime imprisonment 

2. 	 Whether trial counsel was ineffective on the following grounds: 

a. 	 Allowing Petitioner to plead guilty by information to Murder - First Degree, 

where the plea procedure was improper and did not comply with Rule 7 of the 

West Virginia Rules of Criminal Procedure; and 

h. 	 Recommending the plea that subjected the Petitioner to a veritable life 

sentence when the murder investigation remained incomplete at the time. 

3. 	 Whether the other matters raised by the Petitioner in his Losh Checklist have merit, 

specifically, whether the plea was involuntary. 

1. 	 Was this an illegal guilty plea whereby the Petitioner's Federal and State 
Constitutional rights were violated? 

The Petitioner raises an interesting query, and it is the gravamen behind the Petitioner's 

request for habeas relief. In its supplemental submission of legal authority, the R~ondent 

concedes that Rule 7 ofthe West Virginia Rules of Criminal Procedure was not followed, and an 

error, but remains firm in its contention that this does not rise to Constitutional error that can be 

entertained in habeas proceedings. Though the Petitioner contends that Constitutional case law 

prohibits the waiver of indictment in a capital case,8 the Respondent states that other jurisdictions 

have addressed such matters and notes that a "capital" case differs from those that do not result 

in the death penalty, and as a result, waiver of indictment and proceeding to a plea by 

information does not merit habeas reliee It is without question that the Petitioner never faced a 

risk of punishment by death during the underlying criminal matter; the maximum penalty facing 

the Petitioner was life in prison without the possibility of parole. There is no dispute regarding 

• Smith v. United States. 360 u.s. 1 (1959). 

, MD.tthews v. United Slales, 622 F.3d 99 (2ad Cir. 2010): United States v. Hartwell, 448 F.3d 707 (4111 Cir. 2006). 
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, , 

the plea agreement: the disposition agreed to by the parties pursuant to Rule I 1 (e)(C) of the West 

Virginia Rules of Criminal Procedure was life with the recommendation of mercy, not the 

maximum penalty, 

The Petitioner's Rule 7 'right' to a grand jury presentment of the offense of Murder-

First Degree is not one borne of the Constitution.IO The Court heard no evidence and is unaware 

of any legal authority that indicates that the procedural irregularities stemming from the 

information plea to Murder - First Degree, accompanied by a Rule 11 disposition, rise to the 

level ofnecessitating habeas relief. 

Though not precisely on point, this Court is persuaded by another example where a 

violation of a rule provides a basis for habeas relief: "A simple violation of the rUle requiring the 

trial court, before accepting a guilty plea, to satisfy itself that there is a factual basis for the guilty 

plea cannot, standing alone and without a showing of prejudice, serve as a predicate for habeas 

corpus reliefunder the Post-Conviction Habeas Corpus Act" S.E.R. Farmer v. Trent, 209 W. Va. 

789 (2001). In that matter, the trial court violated Rule II(f) of the West Virginia Rules of Civil 

Procedure, but the violation did not rise to providing a basis for habeas relief, similar to the case 

sub judice. The West Virginia Supreme Court of Appeals has not wavered from the holding that 

only Constitutional errors that affected the outcome of a criminal proceeding may afford habeas 

relief. I I 

Accordingly. the Court FINDS that the Petitioner entered a guilty plea by infonnation 

that did not abide by the procedure espoused in the Rules of Criminal Procedure. however, this 

claim does not rise to Constitutional error allowing for habeas relief. Further, the Petitioner, by 

10 See, e.g., S.E.R McMannis \I. Mohn, 254 S.E.2d 80S CN. Va. 1979). 

11 See, Ballordv. Ferguson, 751 S.B.2d 716 (W. Va. 2013). 
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counselJ agreed to a Rule 11 (e) disposition, a plea by information or by indictment made DO 

difference. The Court FINDS and CONCLUDES that this claim that is without merit. 

2.· Were counsel ineffective? 

The West Virginia Supreme Court has reco~ed that the Sixth Amendment to the 

Constitution of the United States and Article 3, Section 14 of the Constitution of West Virginia 

mandates that a Defendant. in a criminal proceeding receive "competent and effective assistance 

of counsel of counsel." State ex rei. Strogen v. Trent, 469 S.E.2d 7, 9-10 (W.Va. 

1996)(numerous citations omitted). 

In West Virginia courts, claims of ineffective assistance of counsel are to be governed by 

the two-pronged test established in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 

1. Ed.2d 674 (1984): (1) Counsel's performance was deficient under an objective standard of 

reasonableness; and (2) there is a reasonable probability that, but for counsel's unprofessional 

errors. the result ofthe proceedings woUld have been different. Syl. Pt. 5, State lI. Miller, 194 W. 

Va. 3,459 S.B.2d 114 (1995). The West Virginia Supreme Court ofAppeals has also stated that: 

"Where counsel's performance, attacked as ineffective arises from occurrence involving strategy. 

tactics. and arguable courses of action, his conduet will be deemed effectively assistive of his 

client's interests, unless no reasonably qualified defense attorney would have so acted in the 

defense of the accused." SyI. Pl 5, -State ex rei Humphries v. McBride. 220 W.Va. 362, 645 

S.E.2d 798 (2007); Syl. Pt. 21, State v. Thomas, 157 W.Va. 640,203 S.E.2d 445 (1974). Further, 

the West Virginia Supreme Court of Appeals has also held that: 

[i]n reviewing counsel's performance, courts must apply an objective standard 
and determine whether, in light of all the circumstances, the identified acts or 
omissions were outside the broad range of professionally competent assistance 
while at the same time refraining from engaging in hindsight or second-guessing 
of trial counsel's strategic decisions. Thus, a reviewing court asks whether a 
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reasonable lawyer would have acted, under the circumstances, as defense counsel 
acted in the case at issue. 

Syl. Pt. 6, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995). 

The United States Supreme Court has confinned the crucial role of the plea bargaining 

process and the constitutional entitlement to effective assistance of counsel in that process. 

Missouri v. Frye, 80 U.S. 4253 (2012); Lafler v. Cooper, 80 U.S. 4244 (2012). 

In a nutshell, the Petitioner asserts that his counsel were ineffective by allowing him to 

enter an information plea of guilty to Murder - First Degree, an offense for which the penalty is 

life imprisonment, and as a result of this penalty, is improper pursuant to the Ru1es of Criminal 

Procedure. This ineffectiveness was further manifested when the Petitioner's counsel 

recommended to tbeir client to accept the plea bargain, without having had the benefit of the full 

investigation ofthe case completed: in short, there was still a question as to who shot and killed 

the victim. 

The underlying criminal record supports the Petitioner's assertion that indeed the results 

of the tests on the DNA sample the Petitioner provided and the results of the ballistics tests had 

not yet been received by the time of the plea bearing, however, the Petitioner's counsel assured 

the Court that the Petitioner bad sufficient information at length to enter the plea voluntarily.12. 

During the plea hearing held on October 17, 2011, it is notable that during the colloquy between 

the Court and the Petitioner, and after the Court outlined the nature of the offense and the 

maximum penalty that he was facing asa result, the Petitioner advised the Court that his entry of 

a guilty plea was voluntary: 

The Court: Is your offer to enter this plea of guilty your own free and 

voluntary act? Are you doing this on your own free will? 

11 Transcript ofPlea Hearing, October 17. 2011, at Page J5, Lines 19 - 23. 
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Petitioner: Yes. 13 

It is also important to note that, at the start of the plea hearing, counsel for the Petitioner 

advised the Court that the Petitioner stood to be indicted on first degree murder, and that the 

criminal matter was a "felony murder-type case.,,14 At the conclusion of the hearing, the Court 

found that the Petitioner made a voluntary, intelligent, and knowing intention to plead guilty to 

the offense, and that, upon direct inquiry of the Court, found that the Petitioner understood the 

consequences of pleading guilty and waived all pretrial defects, including all non-jurisdictional 

defects in the criminal proceedings. IS 

In reference to the claim of ineffectiveness on the part of his attorneys, the Petitioner 

denied any such suggestion: 

The Court: Mr. Montgomery, are you satisfied with the manner in which your 

attorneys have represented you in this case? 

Petitioner: Yes. 

The Court: Do you think there's anything your attorneys failed to do in 

representing you? 

Petitioner: No. 

The Court: Did your attorneys do anything that you didn't want them to do in 

your case? 

Petitioner: No. 

The Court: Do you have any complaints about your attorneys, or the manner in 

which your attorneys represented you in this case? 

13 Transcript of Plea Hearing, October 17,2011, at Page 29, Lines 7 -10. 

14 Id. at Page 4, Line 2. 

15 [d. at Page 39, Lines 22 -24, at Page 40, Lines 1-3. 
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Petitioner: No. 16 

A review of the potential maximum sentences available following a conviction at trial or 

by plea did not present the Petitioner with a Hobson's Choice, as he would want the Court to 

find, but did present the Petitioner and his counsel with an unenviable dilemma, where the option 

to take the lesser of the two evils presented made the most sense given the lack of defenses 

available to the Petitioner at the time. The Petitioner and his counsel advised the Court during the 

plea hearing, that the plea agreement was in the Petitioner's best interest given the circwnstances 

ofthe case: 

The Court: Counsel, before I accept this plea of guilty plea, having 

consulted with your client, having investigated this case 

and having talked to the prosecuting attorney, and having 

heard the prosecuting attorney's representation as to what 

the evidence would have been, and knowing the facts and 

circumstances surrounding this case, can you see any 

advantage to your client proceeding to trial? 

Mr. Scantlebury: No, Your Honor. 

.The Court: Do you know of any meritorious defenses he would have if 

this case went to trial? 

Mr. Scantlebury: No, Your Honor. 

The Court: Is it in your client's best interest for this Court to accept 

this plea ofguilty? 

Nfr. ScantIebury: It is, Your Honor, yes. I? 

161d. at Page 37, Lines 2 - )5. 

l'ld. at Page 36, Lines 10 -24; at Page 37, Line 1. 
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The Petitioner has also couched his argument regarding the "iIIegal" and "improper" Rule 

7 plea as an ineffective assistance of counsel, however, the Court is not convinced that the plea 

by information or by indictment changed the result thereof: the Petitioner and the Respondent 

agreed to a Rule 11 disposition. In short, ifnot for this 'error' (to plea by infonnation), the result 

of the plea would be the same: fifteen years to life in the penitentiary. The Court is mindful of 

the representations made by the Petitioner's trial counsel and the Petitioner himself, supra, that 

the Petitioner and his counsel acknowledged the concerted action principal wherein several co

defendants could each be charged with the murder Dfthe victim because he was shot dead during 

a burglary/robbery; therefore, given the circumstances of this case, how the victim died is 

immaterial. Even if the investigation revealed that someone other than the Petitioner shot and 

killed the victim during the robberylburglary, the Petitioner would have still faced a first degree 

murder charge I.U1.der the felony-murder rule. 

Findings of Fact and Conclusions of Law 

The Court makes the following specific findings of fact and conclusions of law regarding 

Petitioner's claim of Ineffective Assistance of Counsel: the Court FINDS that the Petitioner was 

fully aware of his intent to plea and pled without raising any issue to his counsel; the Court 

FINDS that the Petitioner's argwnent regarding the improper procedure followed in the handling 

of his information plea to Murder - First Degree as being ineffective assistance of counsel is 

without merit; the Court FINDS. given the circumstances of this case, that the plea agreement 

accepted by the Petitioner and the sentence he received as a result therefrom was in the 

Petitioner's best interest as opposed to taking the case to trial; the Court FINDS, given the 

circumstances ofthis case, the Petitioner's trial counsel's perfonnance was not deficient under an 

objective standard of reasonableness; fmally, the Court FINDS that, even if trial counsel made 
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unprofessional errors by permitting a plea to Murder - First Degree by information as opposed to 

by indictment, the result would not have been different. 

Accordingly, the Court FINDS and CONCLUDES that the Petitioner has failed to prove 

that his trial counsel was ineffective by a preponderance of the evidence and that the Petitioner's 

claim that he received ineffective assistance ofcounsel is without merit. 

3. Was the Petitioner's guilty plea involuntary? 

The West Virginia Supreme Court of Appeals has held that "[a] direct appeal from a 

criminal conviction based on a guilty plea will lie where an issue is raised as to the voluntariness 

of the guilty plea or the legality of the sentence." Syl. Pt. 1, State v. Sims, 162 W.Va. 212,248 

S.E.2d 834 (1978). The Sims Court further provides: ''the controlling test as to the voluntariness 

of a guilty plea, when it is attacked either on a direct appeal or in a habeas corpus proceeding on 

grounds that fall within those on which counsel might reasonably be expected to advise, is the 

competency of the advice given by counsel. Id., at SyI. Pt 2. Finally, in Syllabus Point 3, the 

Sims Court gives the following criteria for circuit comts to explore when facing the question as 

to whether a plea is voluntary: 

Before a guilty plea will be set aside based on the fact that the defendant was 
incompetently advised, it must shown that (I) counsel did act incompetently; (2) 
the incompetency must relate to a matter which would have substantially affected 
the fact-finding process if the case had proceeded to trial; (3) the guilty plea must 
have been motivated by this error, 

The Court not~s that even before the Petitioner entered his guilty plea on October 17, 

2011, he completed a series ofplea documents with his attorneys, which included a "Defendant's 

Statement in Support of Guilty Plea." The colloquy between the Court and the Petitioner mirror 

the questions that are within these documents, which were made a part of the official court file 

and record during the plea hearing. The Petitioner answered the following questions thusly: 
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17. 	 Before your plea of guilty may be accepted, it must appear of record that 
your plea is freely and voluntarily made with full knowledge of the 
consequences thereof after being fully advised of your Constitutional 
Rights pertaining thereto. The questions which follow are being asked in 
an effort to find out from you whether or not your plea is properly made. 
You must understand that you are obligated to fully disclose to the Court 
at this time all the facts and circumstances which bear upon the 
voluntariness of your plea and if you fail to bring such matters to the 
attention ofthe Court at this time, you may not at any time hereafter attack 
or challenge the validity of your plea of guilty by reason of such matters. 
Having been so advised, do you know and understand that you are 
obligated under the law to truthfully and fully answer all questions whicb 
are asked of you and to fully disclose to the Court at this time all matters 
about which the Court inquires? Yes. 

35. 	 Do you have any evidence or information which you wish to assert to 
establish that you are not guilty ofthe offense to which you seek to plead? 
No. 

38. 	 Has anyone made you promises or representations as to how the Judge of 
this Court will dispose of your case with regard to sentence? Yes. Rule 
lie (sic) plea. 

39. 	 Do you understand that the Judge alone as guided by law will make the 
decision as to what sentence he will give with regard to your plea? Yes. 

42. 	 Do you plead guilty ofyour own free will? Yes. 

43. 	 Do you believe yourself to be guilty? Yes. 

44. 	 Describe briefly your participation in the crime. I went to rob David 
Flack and Matthew Flack got shot and killed. 

69. 	 Do you know and understand that your decision to plead guilty is final and 
that your plea may not be withdrawn for any reason after it is accepted? 
Yes. 

70. . 	 Have you truthfully and fully answered all of these questions? X£!. 

At the close of the plea hearing proceedings, after the lengthy colloquy between the Court and 

the Petitioner, the Court properly found that the Petitioner voluntarily entered his guilty plea: 

The Court further finds that the defendant has knowingly and 

intelligently waived all of his constitutional rights, that he freely, 
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voluntarily, inte1ligently, knowingly, and understandingly tendered to this 

Court both his written and oral plea of guilty to the charge of murder in 

the first degree, a provable crime as contained in the information in this 

case; that there is a factual basis for the guilty plea; that the plea 

agreement is consistent with the fair administration ofjustice. 

Therefore, this Court is of the opinion to, and does hereby accept 


the defendant's plea of guilty tendered to the Court. Upon said plea, this 


Court does adjudge the defendant, Jasman Montgomery, guilty of the 


felony offense of first degree murder, a provable crime as contained in the 


infonnation in this case. 18 


Findings of Fact and Conclusions of Law 

No factual basis was provided to the Court for this argument during the omnibus hearing, 

save for the simple assertion that the plea was involuntary as contained in the Losh Checklist. 

The Court FINDS and CONCLUDES that the Petitioner has failed to produce any 

evidence sufficient to prove by a preponderance of the evidence that his plea was not knowingly, 

involuntarily, and intelligently made. Accordingly, the Court FINDS and CONCLUDES that 

the Petitioner's claim that his guilty plea was involuntarily given is without merit 

RULING 

WHEREFORE, for the reasons set forth in the foregoing opinion, the Court 

ORDERS and ADJUDGES as follows: 

1. 	 That the Amended Petition for Writ ofHabeas Corpus sought by the Petitioner is hereby 

DENIED and this action is ordered REMOVED from the docket of this Court. 

" Jd. at Page 40, Lines 9 - 24, Page 41. Line 1. 
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2. 	 The Court appoints R.. Rockwell Seay, Esq., to represent the Petitioner on any appeal of 

this ruling. 

3. 	 This is a final order. The Circuit Clerk is directed to distribute a certified copy of this 

Order to R. Rockwell Seay, Esq.; to Scott A. Ash, Esq., Prosecuting Attorney of Mercer 

County; and to the Petitioner at Mount Olive Correctional Complex, at 1 Mountainside 

Way, Mount Olive, WV 25185. 

ENTER: This the;tq11day of ~J.(.4- .2016. 

?7JMlc z wi,L
MARK E. WILLS, JUDGE 
9th Judicial Circuit 
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',' ~. NOTED CIVIL DOCKET 

MAR 03 2017 
IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRG NIA 

JULIE BALL 
PETITIONE],~_c_L.:::;ER:::..;K:;;.:cl;;.:.Rc.::::UIT;;.:;:c:.:.:o.:..uRT_-IJASMAN MONTGOMERY, . MERCER COUNTY 

vs. Case No.: 14-C-463 
(SC Case No. 16-0915) 

DAVID BALLARD, WARDEN, 
MT. OLIVE CORRECTIONAL 
COMPLEX, RESPONDENT 

ORDER OF SUBSTITUTION OF COUNSEL 

On this day came Paul R. Cassell and advised that he has a conflict in this matter as he 

I " had represented one ofthe co-defendants in the underlying criminal matter upon which this 

action is based. 

WHEREFORE, IT IS HEREBY ORDERED that Paul R. Cassell is relieved as counsel in 

this matter and that JOSEPH HARVEY is appointed to represent the petitioner. 

The clerk is directed to send a copy ofthis Order to the Clerk ofthe West Virginia 

Supreme Court ofAppeals, Joseph Harvey, and Paul Cassell. 

ENTERED tbi~~y ofMarch, 2017. 

.. ~tdlvJt-
Hon. Mark Wills, Judge 


