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n. NATURE OF PROCEEDING 

This claim is before this Court pursuant to the dependents appeal from the order of the 

Board of Review dated October 11,2017, which affirmed the Office of Judges decision dated 

March 6, 2017. The Board of Review properly affinned the decision of the Office of Judges 

which had affirmed the Claims Administrators December 2, 2015, Order which had 

acknowledged this Court's Order dated November 4, 2015, awarded dependents benefits but 

advised that the West Virginia dependents benefits were being off-set by the Rhode Island 

dependents benefits paid, or to be paid in the future, and advised the dependents that since the 

Rhode Island benefits were greater than the West Virginia benefits that no benefits would be 

paid under the West Virginia claim. 

The order of the Board of Review was correct and not clearly wrong in affinning the 

decision of the Office of Judges dated March 6, 2017, which affirmed the December 2,2015, 

order based on the applicable Rhode Island and West Virginia statutes when the claimant's 

dependents were granted and received dependent benefits in Rhode Island; when the dependents 

were granted benefits in West Virginia and by operation of the applicable statute those benefits 

were offset by the Rhode Island benefits; when by operation of law Rhode Island benefits are 

still being paid but being offset by the civil recovery amount; and when the West Virginia 

benefits are still being paid but continue to be offset by the Rhode Island benefits which are still 



due and payable but being offset by the civil settlement. COIitrary to the assertions of the 

dependents, the issue is not whether the dependents are entitled to dependent benefits as that 

issue has already been decided and is not whether the carrier and employer should be ordered to 

pay benefits, as West Virginia benefits are being paid; however, by operation of law the entirety 

of that payment is offset by the Rhode Island benefits. 

The issue presented in this claim is a purely legal issue revolving around the dual award 

of b~nefits in Rhode Island and West Virginia for the same injury, the application of West 

Virginia § 23-2-1c(d), and the interplay between West Virginia § 23-2-1c(d) and Rhode Island 

Gen. Law § 28~35-58(a). The preponderance of the substantial, reliable and probative evidence 

of record establishes that the dependents have been awarded West Virginia dependents benefits 

which are being offset by the dependents receipt of Rhode Island dependents benefits which are 

being off set, pursuant to Rhode Island law, by the third-part settlement the dependents received. 

Pursuant to the plain and unambiguous language of West Virginia § 23-2-1c(d), as well as the 

evidence of record, the Claims Administrators' Order dated December 2, 2015, was clearly 

correct and the order of the Board of Review properly affirmed the Office of Judges decision 

which had properly affirmed that order. 

The order of the Board of Review dated October 11, 2017, represents an affirmation of a 

prior ruling by both the Claims Administrator and the Office of Judges that was entered on the 

same issue in the same claim, and in not in clear violation of constitutional or statutory provision, 

is not clearly the result of erroneous conclusions of law, and is not based upon the Board's 

material misstatement or mischaracterization of particular components of the evidentiary record. 

Accordingly, the employer requests that this Court AFFIRM the order of the Board of Review 

dated October 11, 2017. 

III. STATEMENT OF THE CASE 

The Order of the Board of Review dated October 11, 2017 (Exhibit A), as well as the 

decision of the Office of Judges dated March 6,2017 (Exhibit B), both contain detailed Findings 

of Facts and Conclusions of Law. The employer hereby adopts and incorporates by reference 

each and every Finding of Fact and Conclusion of Law contained in the order of the Board of 
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Review dated October 11, 2017, and the decision of the Office ofJudges dated March 6, 2017, as 

if fully restated herein. 

The essential facts underlying this claim are not in dispute. William M. Moran 

(hereinafter referred to as the 'decedent')! was a resident of Warwick, Rhode Island, residing at 

73 Allen Avenue, Warwick, Rhode Island. The decedent was a member of the Operating 

Engineers Loca1S7. 

The employer, Rosciti Construction Company, LLC (hereinafter referred to as the 

'employer'), is a Limited L~ability Company incorporated in Rhode Island on January 6, 2006. 

The employer filed its documents to become a registered business in West Virginia on February 

9, 2012, indicating that it was "a business registered in another state and operating in West 

Virginia without a fixed location" to "engage in the construction business." The West Virginia 

Secretary of State issued a certificate establishing the employer as a registered business on 

February 15,2012. 

The decedent died in the course of and resulting from his employment on January 31, 

2016. At the time of his death, Mr. Moran was survived by dependents Louise Moran (widow) 

and Michela Moran (child).l 

Louise Moran on behalf of herself and all dependents of Mr. William Moran filed for 

Workers' Compensation dependents' benefits in the State of Rhode Island and such benefits were 

awarded. In fact, Ms. Moran testified by deposition as follows: 

Q. All right, and my understanding is that you filed an application 
or request for Rhode Island dependents benefits at some point, is 
that correct? 

MS. ELSWICK·HALL: Under workers' Compensation? 

Q.Yes. 

A. What is a dependent? Can you break it down to an easier word? 

1 Contrary to counsel's assertions the employer did not argue that this was not the case, and in fact the employer 

relies on the prior decisions ofthe Office of Judges, Board of Review and West Virginia Supreme Court of Appeals 

which held this claim compensable in its argument regarding this issue. 
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Q. I'm sorry, did you file an application or request for death -
Workers' Compensation Benefits in the State of Rhode Island 
regarding Mr. Moran's death? 

A.Yes. 

Q. Okay, what type ofbenefits did you request? 

A. Whatever the attorney requested, I don't know. 

Q. Who was your attorney? 

A. Stephen Dennis. 

Q. Okay, Were you granted any workers' compensation benefits 
by the State ofRhode Island related to the death of your husband? 

MS. ELSWICK-HALL: I'm going to object to the form of that. 
It's not - the state doesn't actually pay the benefits in Rhode 
Island. 

Q. Okay, well can you still answer the question, even though it was 
poorly worded, and Ms. Elswick-Hall objected. Did you receive 
any benefits related to the death ofyour husband? 

A. From the workmen's compensation helping me, yes. 

Q. Okay. Let me start back. In general, did you receive any 
benefits related to the death ofyour husband? 

A. Yes. 

Q. Okay. What type of benefits did you receive related to the 
death ofyour husband? 

A. I receive a weekly check. 

Q. What's the amount of that weekly check? 

A. Seven hundred and sixty-three dollars. 

Q. And fifteen cents? 

A. Oh, I don't know off the top ofmy head. 

Q. Okay. Did you also receive benefits related to funeral 
expenses? 
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A. I don't know what the other check was labeled, but I did receive 
another check. I don't know what it was called; attorney benefits 
check because he kept a little, just told me when he received 
another check. I don't know if it was death benefits or was all for 
the funeral. I don't know with being a check what we get, but we 
did get another check. 

Q. Okay, was it for fifteen thousand dollars? 

A. Yes, it was. 

Q. And if the Hartford's records indicate that that was for funeral 
expenses, you wouldn't have any reason to dispute that? 

A. I would not. 

Q. Okay, have you continuously received a weekly check for 
$763.15 since February of2012? 

A. If that's the date you said, yes, I get a weekly check. 

(Tr. pp. 8-11) (Exhibit C). Thus, Ms. Moran, the decedent's widow testified that she filed for and 

received workers' compensation dependents benefits in the State of Rhode Island. 

On June 8,2012, Ms. Moran filed a West Virginia Workers' Compensation Application 

for Fatal Dependents' Benefits. By Order dated July 6, 2012, the Claims Administrator denied 

the application for dependents. The dependents protested this Order.2 

Following litigation, by decision dated October 3, 2013, Office of Judges reversed the 

June 8, 2012, Order (Exhibit D). The Office of Judges held this claim compensable and 

specifically stated that "the benefits are subject to W. Va. Code § 23-2-1c(d)." 

The employer appealed this decision to the Board of Review. By Order dated March 28, 

2014, the Board of Review modified the Office of Judges decision dated October 3, 2013 

2 Contrary to counsel's assertions in her brief, the employer asserted several defenses to the underlying claim 

regarding entitlement to dependents benefits including that there was no evidence that the employer was 

required to provide coverage for decedent (although there was coverage In place) as there was no evidence that 

the employer had performed work in West Virginia for more than 30 calendar days in a 365 day period as required 

by 85 C.S.R. §7.1, and that the evidence of record failed to establish that the decedent's death occurred in the 

course of and resulting from his employment. The employer did not raise any of these issues regarding the 

dependents protest to the December 2, 2015, order as that issue was final pursuant to this Court's decision. 
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(Exhibit E). In modifying the Office of Judges decision, the Board of Review adopted the Office 

of Judges Findings of Fact and adopted the Office of Judges conclusion that dependents benefits 

should have been granted to the widow, Louise Moran, and her child, pursuant to West Virginia 

Code § 23-2-1c(d). More specifically, and relevant to the issue presently in litigation, this Board 

held as follows: 

The Board agrees with the Administrative Law Judge's conclusion 
that dependents benefits should have been granted to the claimant, 
Louise Moran, and the child, subject to West Virginia Code §23
2-1c(d). 

The only modification made by the Board was that the decedent's father was only 

partially dependent, and not wholly dependent under West Virginia Code § 23-4-1 O(d). 

On Apri129, 2014, the Claims Administrator acknowledged the Board of Review Order 

dated March 28,2014, stating: 

We are in receipt of the Board of Review order dated March 28, 
2014, which affirmed the award of dependents benefits to Louise 
Moran and her child, but modified the Office of Judges decision 
dated October 3, 2013, and held that Edward Moran was 
dependent, in part, on the decedent William Moran, but is not a 
''wholly dependent father" as that term is defined in West Virginia 
Code § 23-4-10(b)(2). West Virginia Code § 23-4-10(c) states 
that: 

If the deceased employee leaves no wholly dependent person, 
but there are partially dependent persons at the time of death, the 
payment shall be fifty dollars a month to continue for the portion 
of the period of six years after the death, determined by the 
commission, successor to the commission, other private carrier or 
self-insured employer, whichever is applicable, but no partially 
dependent person shall receive compensation payments as a result 
of the death of more than one employee. 

As the decedent was survived by wholly dependent persons 
(Louise Moran and her child) Edward Moran is not entitled to any 
separate or additional benefits in this claim. Accordingly, no 
benefits will be paid to Edward Moran. 

Further, the dependents of William Moran, filed for and are 
. presently receiving workers' compensation benefits in the State of 
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Rhode Island in the amount of $763.15 per week. West Virginia 
Code § 23-2-1c(d) states: 

If any employee or his or her dependents are awarded workers 
compensation benefits or recover damages from the employer 
under the laws of another state for an injury received in the course 
of and resulting from the employment, the amount awarded or 
recovered, whether paid or to be paid in future installments, 
shall be credited against the amount of any benefits payable 
under this chapter for the same injury. 

The maximum amount of benefits available to the dependents, 
pursuant to the Board of Review's March 28, 2014, order is 
$711.38 per week. Pursuant to the West Virginia Code § 23-2
lc(d) any and all benefits heretofore paid to the dependents in the 
Rhode Island claim, or any and all benefits to be paid in the future, 
shall be deducted from this award. As the amount of benefits 
received in Rhode Island is greater than the amount of benefits 
awarded in this claim, no benefits will be paid. 

(Exhibit F). The employer appealed the Board of Review's Order. By Memorandum 

Order dated November 4, 2015 (Exhibit G), and Mandate Order dated December 7, 2015, this 

Court affirmed the Board of Review's Order. This Court stated in its Memorandum Decision 

that: 

The Office of Judges then determined that Ms. Moran's receipt of 
benefits in Rhode Island did not preclude her from applying for 
and receiving additional benefits in West Virginia. The Office of 
Judges noted that pursuant to West Virginia Code § 23-2-1c(d) 
(2003) a dependent can receive benefits under West Virginia's 
workers' compensation scheme so long as the other state's 
benefits are cn~dited to the amount payable under the West 
Virginia scheme. 

Pursuant to the Supreme Court's decision the dependents requested that West Virginia 

benefits be paid in this claim. By Order dated December 2, 2015, the Claims Administrator 

acknowledged the Supreme Court's decision and stated as follows: 

We are in receipt of the West Virginia Supreme of Appeals 
Memorandum Order dated November 4, 2015, as well as a 
correspondence from dependents' counsel dated November 10, 
2015. We hereby acknowledge the Supreme Court's 
Memorandum Decision dated November 4, 2015, which affirmed 
the Board ofReview order dated March 28,2014. 
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The dependents of William Moran, filed for, and are presently 
receiving, workers' compensation benefits in the State of Rhode 
Island in the amount of $763.15 per week. The dependent's of 
William Moran filed a Third-Party action in the State of West 
Virginia and entered into a settlement with the Third-Party 
Defendant's on or about December 11,2014, which was entered by 
the Circuit Court ofKanawha County on December 23,2014. 

By order dated December 17, 2014, the dependent's benefits in 
Rhode Island were suspended pursuant to Rhode Island Gen. Law 
§ 28-35-58(a) which states in relevant part as follows: 

An insurer shall be entitled to suspend the payment of 
compensation benefits payable to the employee when the 
damages recovered by judgment or settlement from the person 
so liable to pay damages exceeds the compensation paid as of 
the date of the judgment or settlement. The suspension paid shall 
be that' number of weeks which are equal to the excess 
damages paid divided by the employee's weekly compensation 
rate; however, during the period of suspension the employee shall 
be entitled to receive the benefits of all medical and hospital 
payments on his or her behalf. 

RlGL § 28-35-58(a) (2002). Pursuant to this statute Rhode Island 
benefits are still being paid but have been suspended and/or are 
being offset pending exhaustion of the excess danlages paid by the 
Third-Party's pursuant to the settlement. 

West Virginia Code § 23-2-1c(d) states: 

If any employee or his or her dependents are awarded workers 
compensation benefits or recover damages from the employer 
under the laws of another state for an injury received in the course 
of and resulting from the employment, the amount awarded or 
recovered, whether paid or to be paid in future installments, 
shall be credited against the amount of any benefits payable 
under this chapter for the same injury. 

The maximum amount of benefits available to the dependents, 
pursuant to the Supreme Court's Memorandum Decision is 
$711.38 per week. Pursuant to the West Virginia Code § 23-2
Ic(d) any and all benefits heretofore paid to the dependents in the 
Rhode Island claim, and any and all benefits to be paid in the 
future to the dependents, shall be deducted from this award. As the 
amount of benefits paid, or to be paid in the future pursuant to the 
Rhode Island claim is greater than the amount of benefits payable 
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in the West Virginia claim, no benefits will be paid under the West 
Virginia claim. 

(Exhibit H) The dependents protested this Order. 

In support of their protest the dependents submitted the following evidence: 

• 	 November 4,2015, Supreme Court Memorandum Decision; 

• 	 December 7,2015, Supreme Court Mandate Order; 

• 	 West Virginia WC Application for Fatal Dependent's benefits; 

• 	 March 28, 2014, Board ofReview Order; 

• 	 WV Secretary ofState Info for Rosciti Construction Company; 

• 	 Newspaper articles; 

• 	 Deposition of Louise Moran; 

• 	 Affidavit of Louise Moran; 

• 	 February 17, 2012, South Chas Fire Department Final Report; 

• 	 Death Certificate ofWilliam Moran; 

• 	 July 6,2012, Decision from Claims Administrator; 

• 	 October 3,2013, Office ofJudges decision; 

• 	 November 14, 2014, and December 5, 2014, Stipulated Protective Order regarding: 

confidentiality of civil settlement agreement; 

• 	 November 10, 2015, request for payment ofbenefits in WV claim; and 

• 	 March 19, 2016, Office ofJudges Order denying request for hearing for in camera review. 

9 




In support of the Claims Administrator's Order, the employer submitted the following 

evidence: 

• 	 April 19, 2014, Claims Administrator's acknowledgment ofBoard ofReview Order; 

• 	 December 2, 2015, Claims Administrator Order paying no benefits in WV claim; and 

• 	 May 14,2013 deposition transcript of Louise Moran. 

• 	 Rhode Island General Law 28-35-58(a) which states as follows: 

An insurer shall be entitled to suspend the payment of 
compensation benefits payable to the employee when the 
damages recovered by judgment or settlement from the person 
so liable to pay damages exceeds the compensation paid as of 
the date of the judgment or settlement. The suspension paid shall 
be that number of weeks which are equal to the excess 
damages paid divided by the employee's weekly compensation 
rate; however, during the period of suspension the employee shall 
be 	entitled to receive the benefits of all medical and hospital 
payments on his or her behalf 

RIGL § 28-35-58(a) (2002). (Exhibit I) 

• 	 November 18, 2014, State of Rhode Island and Providence Plantations Pretrial Order 

regarding Employees' Petition for Compensation BenefitslEmployees' Petition to 

ReviewlPetition to Enforce which documented that Rhode Island benefits were required to be 

paid. (Exhibit J) 

• 	 October 28,2014, State of Rhode Island and Providence Plantations Workers' Compensation 

Court Notice of Pretrial Conference which documented that Rhode Island benefits were 

required to be paid. (Exhibit K) 

• 	 Print off of Rhode Island Workers' Compensation Death Benefits Paid in this claim which 

documents that benefits were paid from January 31,2012, through December 9, 2014, in the 

amount of$763.15 per week.( Exhibit L) 
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• 	 Legal Opinion and Analysis of Rhode Island General Laws §28-35-58, prepared by Clark 

Yudysky, Esquire and Michael Edwards, Esquire. (Exhibit M) Mr. Yudysky and Mr. 

Edwards commented on the purpose ofR.I.G.L. § 28-35-58 stating as follows: 

The purpose of R.I.G.L. § 28-35-58 is, essentially, to permit 
injured workers to recover tort damages from third parties while 
preserving their employer's potential workers' compensation 
liability as security against a deficient tort recovery and, at the 
same time, guarding against any double recovery of windfall to the 
injured employees. See Rison v. Ari Filter Sys. Inc., 707 A.2d 
675, 683 (R.1. 1998). In light of its underlying purpose, case law 
interpreting the statute since its enactment has consistently upheld 
an employer's right to offset workers' compensation benefits owed 
to an employee from a third-party settlement or judgment. 

Mr. Yudysky and Mr. Edwards provided examples as to how the statutory off-set would 

work in various scenarios. Essentially, the Rhode Island weekly benefits are suspended for a 

period of time equal to the amount of the third-party settlement or recovery. Once the offset for 

the third-party settlement or recovery has exhausted, the Rhode Island benefits would then 

resume. Mr. Yudysky and Mr. Edwards concluded as follows: 

One of the primary purposes, if not the primary purpose, of 
R.I.G.L. § 28-35-58 is to prevent a windfall to the employee as a 
result of a third-party settlement or judgment. While its 
application can oftentimes be harsh, its purpose is clearly rooted in 
attempting to strike as fair of a balance as possible between the 
interests of the employer and the interests of the employee. 

• 	 The parties also entered into a stipulation (Exhibit N) regarding the following facts: 

1. 	 William Moran died in the course of and resulting from his 
employment on January 31, 2016. At the time of his death, Mr. 
Moran was survived by dependents Louise Moran (widow) and 
Michela Moran (child). 

2. 	 The claim is in litigation regarding the protest filed by the 
dependents of William Moran to the December 2, 2015, Claim 
Administrator Order which paid no benefits under the West 
Virginia dependent's claim due to the award and payment of 
Rhode Island benefits pursUant to West Virginia Code § 23-2
Ic(d). 
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3. 	 Louise Moran on behalf of herself and all dependents of Mr. 
William Moran filed for Workers' Compensation dependents' 
benefits in the State of Rhode Island and in the State of West 
Virginia. 

4. 	 She was awarded, and received dependent's benefits in the State of 
Rhode Island in the amount of $763.15 per week beginning on 
January 31, 2012, and ending on December 11,2014. 

5. 	 She was granted dependents benefits in the State of West Virginia. 
The maximum amount of dependents benefit available in the State 
of West Virginia on January 31, 2012, is $711.38 per week. 
Pursuant to West Virginia Code § 23-2-1c(d) the Rhode Island 
dependents benefits were credited against the amount of West 
Virginia benefits payable for the death ofMr. Moran. 

6. 	 A civil action was filed in the Circuit Court of Kanawha County, 
West Virginia by the dependents of William Moran against several 
third-party defendants. No civil action was filed by the dependents 
of William Moran against Rosciti Construction, the employer 
herein. 

7. 	 A confidential settlement was reached with all third-party 
defendants. Pursuant to this settlement and by application of 
Rhode Island Gen. Law § 28-35-58(a) the dependents Rhode 
Island workers' compensation dependents benefits were suspended 
on December 11,2014. 

8. 	 The amount of the settlement received from the third-party 
defendants, by all dependents, based on the weekly benefit rate in 
Rhode Island of $763.15, is in excess of Louis Moran's life 
expectancy. 

By decision dated March 6, 2017, the Office of Judges properly affinned the Claims 

Administrators order dated December 2,2015. Administrative Law Judge Moredock concluded 

as follows based on his review of the evidence and his analysis of the law applicable to this 

claim: 

The stipulations of the parties clearly set out the factual situation. 
The claimant was granted dependents benefits in the state of West 
Virginia. The claimant was granted dependents benefits in the 
state of Rhode Island. The amount of the Rhode Island paid 
exceeded the amount of benefits that the claimant would receive 
from West Virginia Workers' Compensation for the same period of 
time. The claimant's receipt of Rhode Island Workers' 
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Compensation benefits ended on December 11, 2014, due to a 
settlement of a third-party action in the State of West Virginia. 
The parties have agreed that the amount received from the 
settlement based upon the benefit rate in Rhode Island would 
exceed Mrs. Moran's life expectancy. 

It is clear that the claimant was not entitled to any dependent 
benefits from the state of West Virginia as along as she was being 
paid and received an amount in excess of the workers' 
compensation benefits by the state of Rhode Island in the fonn of 
workers' compensation benefits. A more complex issue is how 
does the third-part settlement affect the obligation ofWest Virginia 
to pay dependents benefits. The amount .of Rhode Island's 
workers' compensation benefits to which the claimant would 
receive if there was no third-party settlement is being deducted 
from the third-party settlement. The Office of Judges cannot base 
this Decision on hos the state of Rhode Island applies their 
subrogation law. It is found that the reduction of the third-party 
settlement by the weekly rate of Rhode Island workers' 
compensation benefits represents a recovery of damages to the 
claimant form the state ofRhode Island, and therefor, the Order of 
December 2, 2015, is found to be proper and in accordance with 
the intent of the above cited statutes.3 

The dependent's appealed this decision and by order dated October 11,2017, the Board 

ofReview affirmed the decision of the Office of Judges, corrected some errors in the Findings of 

Facts, did not adopt the last paragraph in the discussion section and held as follows: 

In the West Virginia Claim, dependent's benefits were granted 
subject to West Virginia Code § 23-2-1c(d) which provides as 
follows: "If any employee or his or her dependents are awarded 
workers' compensation benefits or recover damages from the 
employer under the laws of another state for an injury received in 
the course of and resulting from the employment, the amount 
awarded or recovered, whether paid or to be paid in future 
installments, shall be credited against the amount of any benefits 
payable under this chapter for the same injury." [Emphasis added.] 
Dependent's benefits in the amount of $129,984.61 were paid 
under the Rhode Island workers' compensation claim. Then the 
benefits were suspended pursuant to the dependent's decision to 

3 The undersigned acknowledges that the last paragraph of the Office of Judges discussion contained harmless 
clerical errors, however, the logic and analysis contained in the decision itself was without reproach. The Board of 
Review acknowledged this and corrected this harmless error in its decision by not adopting the last paragraph of 
the Office of Judges discussion. 
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enter into a settlement agreement in a third-party civil action. The 
dependent knew or should have known that the laws of Rhode 
Island allowed for suspension of workers' compensation 
dependent's benefits. The Rhode Island claim remains an active 
claim and additional· benefits may be payable under that claim. 
After considering all the factors, the Board concludes that the 
claims administrators order dated December 2, 2015, is proper and 
in accordance with the statutes. 

It is from this order that the dependents have appealed. 

N. S~YOFARGUMENT 

The order of the Board of Review dated October 11,2017, represents an affirmation of a 

prior ruling by both the Claims Administrator and the Office of Judges that was entered on the 

same issue in the same claim, and in not in clear violation ofconstitutional or statutory provision, 

is not clearly the result of erroneous conclusions of law, and is not based upon the Board's 

material misstatement or mischaracterization ofparticular components of the evidentiary record. 

Accordingly, the employer requests that this Court AFFIRM the order of the Board of Review 

dated October 11,2017. 

The issue presented in this claim is a purely legal issue revolving around the dual award 

of benefits in Rhode Island and West Virginia for the same injury, the application of West 

Virginia § 23-2-1c(d), and the interplay between West Virginia § 23-2-Ic(d) and Rhode Island 

Gen. Law § 28-35-58(a). The preponderance of the substantial, reliable and probative evidence 

of record establishes that the claimant has been awarded West Virginia dependents benefits 

which are being offset by the dependents receipt of Rhode Island dependents benefits which are 

being off set, pursuant to Rhode Island law, by the third-part settlement the dependents received. 

Pursuant to the plain and unambiguous language of West Virginia § 23-2-1 c( d), as well as the 

evidence of record, the Claims Administrators' Order dated December 2, 2015, was clearly 

correct and that the Board of Review was clearly correct in affirming the decision of the Office 

ofJudges. 

On appeal the dependents are asserting that they are entitled to the payment of 

dependents benefits from the West Virginia claim because their Rhode Island benefits are being 

off-set monthly by the multi-million dollar third-party settlement they received. The Office of 
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Judges and Board of Review pierced through the veil of the dependents arguments, waded 

through the attempts to obfuscate the facts, and recognized that if the dependents had not 

received the multi-million dollar third party settlement that no benefits would ever have been 

payable in West Virginia. The dependents are attempting to inveigle this Court to award benefits 

in contravention of the law applicable to this claim. Both the Board of Review and the Office of 

Judges recognized that contrary to the dependents arguments, Rhode Island law is not only 

applicable, but essential to the evaluation of this issue pursuant to the plain language of West 

Virginia Code § 23-2-1-c(d). While learned counsel makes several tantalizing arguments on the 

dependents behalf, the order of the Board of Review affirming the decision of the Office of 

Judges affirming the Claims Administrators December 2, 2015, order was clearly correct and 

supported by the facts of this claim and the law applicable thereto. 

V. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The facts and legal arguments are adequately presented by the employer's brief and 

record before the Court. Therefore, the employer respectfully submits that oral argument is not 

needed for this appeal. 

VI. ARGUMENT 

A. Standard of Review 

West Virginia Code § 23-5-15(b) provides states that in this Court's review of a final 

Order by the BOR that it shall consider the record before the BOR and give deference to the 

BOR's fmdings, reasoning and conclusions, in accordance with the following: 

(c) If the decision of the board represents an affirmation of a prior 
ruling by both the commission and the office of judges that was 
entered on the same issue in the same claim, the decision of the 
board may be reversed or modified by the Supreme Court of 
Appeals only if the decision is in clear violation of constitutional 
or statutory provision, is clearly the result of erroneous conclusions 
of law, or is based upon the board's material misstatement or 
mischaracterization of particular components of the evidentiary 
record. The court may not conduct a de novo re-weighing of the 
evidentiary record. If the court reverses or modifies a decision of 
the board pursuant to this subsection, it shall state with specificity 
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the basis for the reversal or modification and the manner in which 
the decision ofthe board clearly violated. constitutional or statutory 
provisions, resulted. from erroneous conclusions of law, or was 
based upon the board's material misstatement or 
mischaracterization of particular components of the evidentiary 
record. 

(d) If the decision of the board effectively represents a reversal of a 
prior ruling of either the commission or the office of judges that 
was entered on the same issue in the same claim, the decision of 
the board may be reversed or modified. by the Supreme Court of 
Appeals only if the decision is in clear violation of constitutional 
or statutory provisions, is clearly the result of erroneous 
conclusions of law, or is so clearly wrong based upon the 
evidentiary record that even when all inferences are resolved in 
favor of the board's findings, reasoning and conclusions, there is 
insufficient support to sustain the decision. The court may not 
conduct a de novo re-weighing of the evidentiary record. If the 
court reverses or modifies a decision of the board pursuant to this 
subsectio~ it shall state with specificity the basis for the reversal 
or modification and the manner in which the decision of the board 
clearly violated constitutional or statutory provisions, resulted. from 
erroneous conclusions oflaw, or was so clearly wrong based. upon 
the evidentiary record that even when all inferences are resolved. in 
favor of the board's findings, reasoning and conclusions, there is 
insufficient support to sustain the decision. 

w. Va. Code § 23-S-IS(c)-(d). 

With due consideration to this standard of review, the employer requests that this Cc;mrt 

AFFIRM the order of the Board of Review dated October 11, 2017. On appeal the dependents 

have failed to establish that the Board of Review committed any error, or that that order should 

be reversed. In fact, the dependents have presented the exact same arguments to this Court 

which the Board ofReview and the Office of Judges considered and rejected.4 

A. The order of the Board of Review dated October 11, 2017, is clearly correct and 
consistent with the law applicable to this claim. 

4 See Dependent's Closing Argument dated May 18, 2016 and Dependent's Board of Review Appellant Brief dated 

March 10,2017. 
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This issue is, as far as the employer is aware, was an issue of first impression before the 

Board of Review and the Office of Judges and is now an issue of flIst impression before this 

Court. This is a purely legal issue which required the interpretation of the applicable Rhode 

Island statute and the applicable West Virginia statute and the appropriate interplay between the 

two statutes to effectuate the intended result of the West Virginia Legislature. The Office of 

Judges properly interpreted the applicable statutes and detennined that the Claims Administrator 

was correct. Likewise, the Board of Review provided an independent analysis of the interplay of 

the statutes when applied to the facts of this claim and concluded that the Claims Administrators 

order was correct. The dependents argument on appeal is not about a disagreement with the 

Board ofReview's interpretation of the law, but instead about avarice. 

This Court must remember that the decedent's death was not occasioned by any fault of the 

employer. While the decedent's death has been ruled compensable, it was occasioned by the 

negligence of several third-parties. As noted above, the dependents have been awarded three (3) 

separate types ofbenefits to date. 

1. 	 The dependents were granted Rhode Island workers' compensation dependent 
benefits in the amount of$763 .15 per week. 

2. 	 The dependents were granted West Virginia workers' compensation dependent 
benefits in the amount of$711.38 per week. 

3. 	 The dependents settled a third-party civil action for a confidential amount. However, 
the widow has stipulated that the amount ofthat civil settlement, when divided by her 
weekly Rhode Island workers' compensation dependents benefits was an amount in 
excess ofher life expectancy. 5 

The dependents in attempt to inflame the sensibilities of this Court continue to assert that the 

Employer and the Claims Administrator are somehow disputing the validity of the dependents 

claim. See generally, Dependents November 7, 2017, Brief. This is absolutely contrary to the 

employer's position in this matter. In fact, the employer stipulated to the same. Regardless, the 

5 Louise Moran, the widow herein is presently 51 years old with a date of birth of February 20, 1966. Assuming a 
life expectancy of 50 years (until age 101), the civil recovery was in excess of $1,984,190.00. In Footnote 5 of the 
dependents May 18, 2016, closing argument the dependents noted that the Claims Administrator, Hartford, was 
aware of the actual amount. of the civil settlement as it was disclosed to the for puxposes of resolving the Rhode 
Island lien it had against the proceeds, which is true. The dependents, however, refused to provide the Office of 
Judges with the total amount of this settlement only acknowledging that it was an amount in excess of the widow's 
life expectancy and continues to refuse to provide the amount of the recovery by the dependents. 
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dependents asserted before the Office of Judges, and now to this Board, that the Claims 

Administrator has refused to pay benefits in this West Virginia claim. This is patently incorrect 

as benefits were awarded and the appropriate off-sets have been taken. The dependents have 

also asserted that no benefits are being paid in Rhode Island, thus benefits must be paid in West 

Virginia and that West Virginia workers' compensation law does not provide for an offset of 

future benefits. This is clearly wrong. 

In the instant claim, the dependents have received, and continue to receive Rhode Island 

dependent benefits. Pursuant to Rhode Island law those benefits are being offset by a third-party 

settlement. The Administrative Law Judge acknowledged this fact when he acknowledged that 

he could not base his decision on how the state of Rhode Island applies its subrogation law. 

Likewise, the Board of Review acknowledged tbis fact when it concluded that "The Rhode 

Island claim remains an active claim and additional benefits may be payable under that claim." 

This claim was specifically held compensable, and West Virginia benefits limited, by the 

Office of Judges, the Board of Review and this Court, pursuant to West Virginia Code § 23-2

lc(d). Thus, the analysis of the issue before this Court turns on the statutes wbich are applicable 

to this claim. As noted by the Office of Judges, the Board of Review, and this Court, tbis claim 

was held compensable and benefits payable subject to West Virginia Code § 23-2-1c(d). This 

Court in its Memorandum Decision even stated as follows: 

The Office of Judges noted that pursuant to West Virginia Code § 
23-2-1c(d) (2003) a dependent can receive benefits under West 
Virginia's workers' compensation scheme so long as the other 
state's benefits are credited to the amount payable under the 
West Virginia scheme. 

Thus, the Office of Judges, the Board of Review, and this Court all acknowledged that while 

benefits were payable they were subject to the limitations set forth in West Virginia Code § 23-2

lc(d) and only "so long as the other state's benefits are credited to the amount payable 

under the West Virginia scheme." The plain language of West Virginia Code § 23-2-1c(d) 

states as follows: 

If any employee or his or her dependents are awarded workers 
compensation benefits or recover damages from the employer 
under the laws of another state for an injury received in the 
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course of and resulting from the employment, the amount 
awarded or recovered. whether paid or to be paid in future 
installments. shall be credited against the amount ofanv benefits 
payable under this chapter for the same in;ury. 

w. Va. Code § 23-2-1c(d) (emphasis added). It must be remembered that West Virginia Code § 

23-2-lc is the statute which deals with extraterritorial coverage and choice oflaw provisions. In 

fact, it appears in reading this entire statute that the West Virginia Legislature anticipated the 

exact scenario which is before this Court. Applying the plain language of this statute to the case 

at bar, the Claims Administrator had a mandatory nondiscretionary requirement to credit against 

any amounts due and owing in West Virginia the amount of benefits paid or to be paid by 

Rhode Island. The dependent's assertion that West Virginia benefits are not being paid is 

simplistic and does not consider the plain language of this statute. West Virginia benefits are 

being paid, although, the West Virginia benefits are being off-set by the Rhode Island benefits, 

and the Rhode Island benefits pursuant to Rhode Island law are being paid but off-set by the civil 

settlement the dependents received. Thus, West Virginia benefits are being paid. 

In the instant claim, the Claims Administrator in its April 29, 2014, Order acknowledged 

that West Virginia benefits were due at the rate of $711.38 per week, and deducted the amount 

paid to the dependents pursuant to the Rhode Island claim at the rate of$763.15 per week. Thus, 

by operation West Virginia Code § 23-2-1c(d) no West Virginia benefits were required to be 

paid as the amount of Rhode Island benefits were greater than the West Virginia benefits. This 

Order was not protested or disputed. In fact, if the dependents had not recovered any monies 

from third-parties this scenario would have continued until the dependent's entitlement to 

benefits ceased. 

However, as stipulated by the parties, the dependents thereafter entered into a 

confidential settlement agreement with all of the third-defendants in the civil action. Pursuant to 

the settlement of this third-party claim, and by operation of Rhode Island General Law 28-35

58(a) the dependents Rhode Island workers' compensation dependent benefits were suspended as 

ofDecember 11, 2014. 
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Rhode Island General Law 28-35-58(a) states as follows: 

An insurer shall be entitled to suspend the payment of 
compensation benefits payable to the employee when the 
damages recovered by judgment or settlement from the person 
so liable to pay damages exceeds the compensation paid as of 
the date of the judgment or settlement. The suspension paid shall 
be that number of weeks which are equal to the excess 
damages paid divided by the employee's weekly compensation 
rate; however, during the period of suspension the employee shall 
be entitled to receive the benefits of all medical and hospital 
payments on his or her behalf. 

R.I.G.L. § 28-35-58(a)(2002). Thus, purS1.l.al1t to this statute the dependents Rhode Island 

benefits were suspended pending exhaustion of the third-party settlement proceeds. Another 

way to state this is that the Rhode Island workers' compensation benefits were off-set by the 

amount of the civil recovery from the third-party tort-feasors. Thus, the Rhode Island benefits 

continue to be paid but they are simply being off-set. As stipulated by the dependents: 

The amount of the settlement received from the third-party 
defendants, by all dependents, based on the weekly benefit rate in 
Rhode Island of $763.15, is in excess of Louise Moran's life 
expectancy. 

Thus, the parties have stipulated that the third-party settlement, if broken down into weekly 

compensation benefits, was in excess of Ms. Moran's life expectancy. Accordingly, the 

dependents are entitled to ongoing Rhode Island workers' compensation dependent benefits; 

however, those benefits were suspended or offset pending exhaustion of the third-party 

settlement proceeds. As noted by Mr. Yudysky and Mr. Edwards: 

One of the primary purposes, if not the primary purpose, of 
R.I.G.L. § 28-35-58 is to prevent a windfall to the employee as a 
result of a third-party settlement or judgment. While its 
application can oftentimes be harsh, its purpose is clearly rooted in 
attempting to strike as fair of a balance as possible between the 
interests of the employer and the interests of the employee. 

These benefits are being paid at $763.15 per week and by operation oflaw they are being off-set. 

In the case sub judice when the applicable statutes are read in para materia it is clear that 

the overarching purpose ofboth statutes is to prevent the dependents from receiving a windfall as 
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a result of a third-party settlement or judgment. When this Court reviews West Virginia Code § 

23-2-1c(d) it is clear that the purpose of this statute is to limit the benefits paid or to be paid in a 

West Virginia workers' compensation claim when the claimant or dependents have been 

awarded benefits in another state for the same injury. This off-set includes not only benefits 

previously paid, but also any benefits to be paid in future installments. Simply stated, the 

purpose is to prevent a claimant or dependent from receiving more benefits than they would 

otherwise be entitled. The prior decisions of the Office of Judges, Board of Review and this 

Court in this case reiterated this fact with this Court stating clearly that: 

The Office of Judges then detennined that Ms. Moran's receipt of 
benefits in Rhode Island did not preclude her from applying for 
and receiving additional benefits in West Virginia. The Office of 
Judges noted that pursuant to West Virginia Code § 23-2-1c(d) 
(2003) a dependent can receive benefits under West Virginia's 
workers' compensation scheme so long as the other state's 
benefits are credited to the amount payable under the West 
Virginia scheme. 

Both the statute and the prior decisions in this claim anticipate an off-set for future benefits 

payable from Rhode Island. Similarly, the purpose of the Rhode Island statute is to prevent a 

windfall to the claimant or dependent based on the third-party recovery. Thus, the Board of 

Review and the Office of Judges were clearly correct in affinning the December 2,2015 Order, 

as that Order is consistent with the applicable statutes, consistent with the prior decisions in this 

claim, and correct in concluding that the West Virginia benefits due are completely off-set by the 

continuing Rhode Island benefits. 

As can be seen from the report from Mr. Yudysky and Mr. Edwards, had the civil 

settlement been for an amount that would not have exceeded the widow's life expectancy, the 

suspension of Rhode Island benefits would have been temporary. For example, had the civil 

settlement been for $100,000.00, the dependents benefits would have only been suspended or 

off-set for approximately 131 weeks and then benefits would have resumed.6 It is important to 

note that the tenn "suspended" adds some confusion insofar as the benefits are being off-set by 

6 The dependents acknowledged in their brief at Footnote 4 that "To illustrate Rhode Island law's future offset of 
Workers' Compensation benefits when a claimant obtains a third party settlement, if a widow receives a $900,000 
settlement, Rhode Island stops paying her benefits until the amount of the monthly benefit exceeds $900,000.00, 
which would effectively terminate her monthly Workers' Compensation benefits for her life span." 
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the civil recovery. The benefits are still due, owing and being paid; however, due to the civil 

recovery the workers' compensation benefits are completely off-set until the exhaustion of the 

civil recovery. 

In this claim, when the facts, evidence and applicable statutes are reviewed in toto it is 

clear that 1) the dependents have been awarded dependents benefits in Rhode Island; 2) the 

Rhode Island benefits are greater than those awarded in West Virginia; 3) the Rhode Island 

benefits are presently being offset completely by the third-party settlement; and 4) any benefits 

payable in the West Virginia workers' compensation claim are required to be offset by all future 

benefits payable in Rhode Island. Under these facts and these statutes the order of the Board of 

Review was clearly correct and should be affirmed by this Board. 

Dependents counsel is asking this Court to look only at the amount of the check the 

dependents are receiving. This is not the appropriate analysis, and even if it was it would require 

the dependents to disclose the amount of their third-party settlement so that this Court could see 

the amOllllt of the check the dependents received or are receiving. The appropriate analysis 

requires this Court to acknowledge, as the Office of Judges and Board of Review did, that the 

dependents are being paid $711.38 per week in West Virginia dependents benefits, which is 

being off-set by the benefits being paid in Rhode Island at $763.15 per week, which is being off

set by the civil recovery. 

This Court should also keep in mind that, but for the dependents receipt of the third-party 

settlement (in an amount greater than the dependents life expectancy) the dependents would have 

no issue as they would be receiving a monthly check from the Rhode Island workers' 

compensation claim. In a scenario where there was no third-party tort-feasor, and thus no third

party recovery, the dependents would receive a check from Rhode Island for $763.15 per week. 

The West Virginia benefits which were awarded at a rate of$711.3 8 would be completely off-set 

by the Rhode Island benefits. Thus, there would be no check issued for West Virginia benefits. 

In its simplest form, the dependents want to have their cake and eat it too. 
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Recently, this Court held that: 

...we are constrained to construe statutes consistently with one 
another and not in such a manner so as to produce an absurd or 
inconsistent result: 

It is the duty of a court to construe a statute according to its true 
intent, and give to it such construction as will uphold the law and 
further justice. It is as well the duty of a court to disregard a 
construction, though apparently warranted by the literal sense of 
the words in a statute, when such construction would lead to 
injustice and absurdity. 

Syi. pt. 2, Click v. Click, 98 W. Va. 419, 127 S.E. 194. Accord SyI. 
pt. 2, Newhart v. Pennybacker, 120 W. Va. 774, 200 S.E. 350 
("Where a particular construction of a statute would result in an 
absurdity, some other reasonable construction, which will not 
produce such absurdity, will be made. If). See also Syi. pt. 4, State 
ex reI. ACF Indus. v. Vieweg, 204 W. Va. 525, 514 S.E.2d 176 
(holding that "[i]nterpretations as to the meaning and application of 
workers' compensation statutes rendered by the Workers' 
Compensation Commissioner, as the governmental official charged 
with the administration and enforcement of the workers' 
compensation statutory law of this State, pursuant to W. Va. Code 
§ 23-1-1 (1997) (Rep I. Vol. 1998), should be accorded deference if 
such interpretations are consistent with the legislation's plain 
meaning and ordinary constrnction" (emphasis added». 

Hammons v. W. Va. Office of the Ins. Comm'r, 235 W. Va. 577, 591-592, 775 S.E.2d 458,472

473 (W. Va. 2015). As it relates to this claim, the Board of Review, and the Office of Judges 

before that, reviewed the statutes at issue and appropriately determined that the Claims 

Administrators Order was consistent with both West Virginia law and Rhode Island law. It 

would be an absurd result for the employer and insurance carrier to be required to pay additional 

benefits under the auspices of the West Virginia claim when the sole reason for such payment 

would be the dependents receipt of a civil recovery of millions of dollars from the third-party 

tort-feasors.7 The dependents argument is not about a disagreement with the Office of Judges 

interpretation of the law but instead about avarice. The Supreme Court most recently stated as 

follows: 

71t should be noted that there is only one workers' compensation policy at issue here which covered the employer 

for the claims held compensable in both Rhode Island and West Virginia. 
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This Court has repeatedly recognized that workers' compensation 
law is a ''miasma'' that "is a sui generis, jurisprudential hodge
podge that stands alone from all other areas of the law, causing 
decisions rendered in the workers' compensation realm to be 
almost wholly unusable in any other area of the law, and vice 
versa. [footnote omitted]. That said, the wisdom, desirability or 
overall fairness of policy decisions and statutes made by the 
executive and legislative branches are outside the province of the 
judicial branch. [footnote omitted] 

This Court does not sit as a superlegislature, commissioned to pass 
upon political, social, economic or scientific merits of statutes 
pertaining to proper subjects of legislation. It is the duty of the 
Legislature to consider facts, establish policy, and embody that 
policy in legislation. It is the duty of this Court to enforce 
legislation unless it runs afoul of the State or Federal Constitution. 
[citation omitted] 

Pioneer Pipe. Inc. v. Swain, 791 S.E.2d 168, 173-174 CW. Va. 2016). There is no 

evidence that the applicable statute runs afoul of either the State or the Federal Constitution. The 

Legislature unambiguously detennined that any benefits paid, or to be paid in the future, for the 

same injury under the laws of another state must be credited against any benefits due under the 

West Virginia claim. The Board of Review understood this and properly affinned the Claims 

Administrators Order. On appeal, the dependents have failed to establish that the Board of 

Review committed any error. 

VII. CONCLUSION 

Accordingly, the employer requests that this Court AFFIRM the order of the Board of 

Review dated October 11,2017. 
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