
STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION BOARD OF REVIEW 


LOUISE MORAN, dependent of 
WILLIAM MORAN (deceased), 

Appellant 
Appeal No. 2051864 

v. 	 JCN: 2012038847 
DOD 01/3112012 

ROSCITI CONSTRUCTION COMPANY, LLC, 
Appellee 

ORDER 

The following case is an appeal by Louise Moran from a final order of the 

Workers' Compensation Office of Judges dated March 6, 2017, which affirmed the 

claims administrator's order dated December 2, 2015. 

The Workers' Compensation Board of Review has completed a thorough 

review of the record, briefs, and arguments. As required, the Workers' Compensation 

Board of Review has evaluated the decision of the Office of Judges in light of the 

standard of review contained in West Virginia Code § 23-5-12, as well as the applicable 

statutory language as interpreted by the West Virginia Supreme Court of Appeals. 

Upon our review of this case, we have determined to affirm the decision of 

the Office of Judges. The Board adopts the findings of fact and conclusions of law of 

the Administrative Law Judge's Decision dated March 6, 2017, which relate to the issue 

on appeal, and the same are incorporated herein by reference, made a part hereof, and 

are ratified, confirmed and approv.ed with the following modifications: 

1. 	 )n Finding of Fact No.4, the evidence ;s in the electronic claim file under the 

date of February 10,2012. 
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2. 	 In Finding of Fact No. 10, "March 8, 2014" is modified to uMarch 28, 2014D 

and "son" is modified to "child." 

3. 	 In Finding of Fact No. 13, the evidence is in the electronic claim file under the 

date of November 14,2014. 

4. 	 Finding of Fact No. 22 is clarified to reflect that the evidence is in the 

electronic claim file under the date of January 20,2017. 

5. 	 In the Discussion section, the last paragraph is not adopted. 

After her husband died, Louise Moran submitted a workers' compensation 

claim for dependent's benefits under the laws of Rhode Island and began receiving 

benefits in that claim. Subsequently, she submitted a workers' compensation claim for 

dependent's benefits under the laws of West Virginia. The claims administrator denied 

the claim. On October 3, 2013, the Office of Judges reversed the claims administrator's 

order, and the Administrative Law Judge granted dependent's benefits subject to West 

Virginia Code § 23-2-1c(d). This Board agreed with the Administrative Law Judge's 

conclusion that dependent's benefits should have been granted to Louise Moran and 

her child subject to West Virginia Code § 23-2-1c(d). In a Memorandum Decision dated 

November 4,2015, the Supreme Court of Appeals affirmed the Board's order. 

A stipulation signed by the attorneys for Louise Moran and the employer is 

in t~e electronic claim file under the date of January 20,2017, and it provides that a civil 

action was filed in the Circuit Court of Kanawha County, West Virginia, by the 

dependents of William Moran against several third-party tortfeasors. Subsequently, a 

confidential settlement was reached with the third-party tortfeasors, and workers' 
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compensation dependent's benefits were suspended on December 11. 2014. The 

amount of the settlement received from the third-party tortfeasors, based on the weekly 

benefit rate in Rhode Island of $763.15, is represented to be in excess of Louise 

Moran's calculated life expectancy. 

On or about November 10, 2015, Louise Moran's attorney sent a letter to 

the insurance carrier/claims administrator requesting "payment of dependents' benefits, 

paid at the West Virginia rate of pay, retroactive to the date her Rhode Island benefits 

were suspended." In an order dated December 2,2015, the claims administrator stated 

that "Rhode Island benefits are still being paid but have been suspended and/or ~re 

being offset pending exhaustion of the excess damages paid by the Third-Party's (sic) 

pursuant to the settlement" aod concluded that no benefrts wiJI be paid under the West 

Virginia claim. The claimant protested, and the OffIce of Judges affinned the claims 

administrator's order. 

In the West Virginia claim, dependent's benefits were granted subject to 

West Virginia Code § 23~2-1c(d), which provides as follows: "If any employee or his or 

her dependents are awarded workers' compensation benefits or recover damages from 

the employer under the laws of another state for an injury received in the course of and 

resulting from the employment, the amount awarded or recovered. whether paid or to 

be paid in future installments, shall be credited against the amount of any benefits 

payable under this chapter for the same injury." IEmphasis added.] Dependent's 

benefits in the amount of $129,984.61 were paid under the Rhode Island workers' 
I 

compensation claim. Then the benefits were suspended pursuant to the dependent's 
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decision to enter into a settlement agreement in a third·party civil action. The 

dependent knew or should have known that the laws of Rhode Island allowed for 

suspension of workers' compensation dependenfs benefits. The Rhode Island claim 

remains an active claim and additional benefits may be payable under that claim. After 

considering all the factors, the Board concludes that the claims administrator's order 

dated December 2, 2015, is proper and in accordance with the statutes. 

Accordingly, it is ORDERED that the final order of the Workers' 

Compensation Office of Judges dated March 6, 2017, is hereby AFFIRMED. 

From any final decision of the Board, including any order of remand, an 

application for review may be prosecuted by any party to the Supreme Court of Appeals 

within thirty days from the date of this order. The appeal shall be filed with Rory L. 

Perry, II, Clerk of the West Virginia Supreme Court of Appeals, 1900 Kanawha 

Boulevard, East, Charleston, West Virginia 25305. 

DATED: OCTOBER 11, 2017 

,1 ~ - t ~.~L>~riv.tk-1R{tuC'.k I 

"Rita Hedrlck-Hel"'mICk. Chairperson 

co; LOUISE MORAN 
KEUY L ELSWICK-HALL 

.ROSCITI CONSTRUCTION COMPANY, LLC 
JEFFREY 8. BRANNON 
HARTFORD UNDERWRITERS INSURANCE CO. 
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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION OFFICE OF JUDGES 


IN THE MATTER OF: 
JCN: 2012038847 

Louise Mora n, 
WIDOW DOD: 01-31-12 

and William Moran, 
DECEASED 

Rosciti Construction Company, LLC, 
EMPLOYER 

DECISION OF ADMINISTRATIVE LAW JUDGE 

PARTIES: 

Claimant, Louise Moran (Widow), by counsel, Kelly Elswick-Hall 
Employer, Rosciti Construction Company, LLC, by counsel, Jeffrey B. Brannon 

ISSUE: 

The claimant protested the Claims Administrator's Order of December 2, 2015, 
which noted the claimant settled a third-party civil action and notes Rhode Island 
General Law §28-35-38(a) as well as, W.Va. Code §23-2-1c(d). The Order noting any 
payments made to the claimant from the Rhode Island Workers Compensation claim or 
third-party action would be deducted from the claimant's W.Va. Workers' Compensation 

award of dependent's benefits. 


DECISION: 


it Is hereby ORDERED the Claims Administrator's Order of December 2, 2015, is 
AFFIRMED. 

RECORD CONSIDERED: 

See Record Considered attach'ed. 

FINDINGS OF FACT: 

1. By Claims Administrator's Order of December 2,2015, the claim administrator 
noted they had received the November 4, 2015, W.va. Supreme Court of Appeals 
Memorandum Decision in the subject claim .. The Order noted that the dependents of 
William Moran were receiving Workers' Compensation benefits in the State of Rhode 
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Island in the amount of $763.15 per week. The Order noted that a third-party action in 
this matter has been" settled on or around December 11, 2014. The Order quoted a 
section of Rhode Island General Law §28-35-58(a) which stated in relevant parts as 
follows: 

An insurer shall be entitled to suspend the payment of compen
sation benefits payable to the employee when the damages re
covered by judgment or settlement from the person so liable to 
pay damages exceeds the compensation paid as of the date of 
the judgement or settlement. The suspension paid shall be that 
number of weeks which are equal to the excess damages paid 
divided by the employee's weekly compensation rate; however, 
during the period of suspension the employee shall be entitled 
to receive the benefits of all medical and hospital payments on 
his or her behaJf. 

The Order noted that pursuant to the aforesaid statute that Workers' 
Compensation benefits have been suspended and they're being offset pending 
exhaustion of the excess damages paid by the third-party pursuant to the settlement. 

West Virginia Code §23-2-1 c(d) states: 

If any employee or his or her dependents are awarded Workers 
Compensation benefits or recover damages from the employer 
under the laws of another stated for an injury received in the 
course of and resulting from the employment, the amount a
warded or recovered, whether paid orto be paid in future Install
ments, shall be credited against the amount of any benefits pay
able under this chapter for the same injury. 

The Order noted that the maximum amount of benefits paid to the claimant for West 
Virginia workers' compensation dependent's benefits' was $711.38 a week. The Order 
also notes that as the amount of benefits paid, or to be paid in the future pursuant to the 
Rhode Island claim is greater than the amount of benefits payable to the ,West Virginia 
claim, no benefits will be paid under the West Virginia claim. The claimant protested 
this Order. 

2. A death certificate, dated February 1, 2012, noted that Mr. Moran died on 
January 31, 2012, as a result of carbon monoxide intoxication. 

3. Charleston newspaper articles were introduced into the record, dated 
February 2,2012. They noted that Mr. Moran died at a Holiday Inn Express In Corridor 
G apparently due to a carbon monoxide leak. Mr. Moran was a member of a crew from 
Rosclti Construction, a Rhode Island-based company, who was contracted to lay fiber 
optic lines for the West Virginia National Guard at Charleston Yeager Airport. Company 
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organizers chose the hotel. Mr. Rosciti notes his remaining men are expected to return· 
to Rhode Island at the end of February. 

4. The employer filed with the Secretary of State of West Virginia for a certificate 
of authority of I-LC and was registered with the Secretary of State on February 15, 
2012. It appears the employer applied for the certificate prior to Mr. Moran's tragic 
death. 

5. An Investigation report of the incident by the South Charleston Fire 
Department, dated February 17, 2012, was introduced Into evidence. The report noted 
Mr. Moran was deceased at the time of their arrival at Room 511 of the Holiday Inn 
Express at 95 RHL Boulevard. There were high levels of carbon monoxide. It was 
found the cause of the carbon monoxide leak to be contributed to a separated flue 
exhaust pipe. Two coworkers noted that they and Mr. Moran and another coworker, 
after arriving at the hotel that evening, went to Burger King and returned to their rooms 
around 10:30 p.m; on January 30, 2012. When the two coworkers checked on their ' 
fellow employees the next morning they had to get the general manager to open the 
room. Mr. Moran was deceased and the other employee was unresponsive. 911 was 
called and the two victims were transported to CAMe General Hospital. . 

6. A West Virginia Worker's Compensation application for dependent's benefits 
was filed by Louise Moran, the widow of Mr. Moran, on June 8, 2012. She noted as 
dependentS her 12-year-old child, Mlchela Moran and her father-in-law, E~ward Moran, 
who she noted was disabled. She noted she was dependent upon Mr. Moran at the 
time of his death. 

7. In an affidavit, dated December 20, 2012, Louise Moran noted she was the 
widow of William Moran and the mother of 12-year-old Michela Moran. She noted her 
husband was employed by Roseiti Construction at the time of his death and he had 
been sent to West Virginia to work In January of 2012. 

8. In a depos~ion on May 14, 2013, Louise Moran noted that she was married to 
Mr. Moran for 10 years. He worked out of state frequently but had never worked in 
West Virginia prior to 'January 31, 2012. Mr. Moran had worked for Rosciti Construction 
for approximately five years. She took her husband to his place of bUsiness in Rhode 
Island at approximately 4:00 a.m. on January 30, 2012, and he and the three other 
gentlemen drove in company vehicles, taWing an excavator, for approximately 19 hours 
to Charleston, West Virginia. The hotel they stayed at, to the best of her knowledge, 
was selected by Mr. Moran'S employer. She flied for worker's compensation benefits in 
the State of Rhode Island due to the death of her husband. She receives $763.15 a 
week from Rhode Island Worker's Compensation. She also received a $15,000.00 
check from Rhode Island Worker's Compensation that she thought may have been for 
funeral expenses. Her daughter does receive Social Security benefits due to the death 
of her father and she also receives a Social Security benefit that Is on a yearly basis. 
She believes some of her worker's compensation benefits are because of her child but 
she does not receive anything for her husband's father who lives with her. Her father-in
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law receives around $1,500.00 to $1,700.00 in Social Security benefits which he uses to 
pay for his medication and personal expenses but she pays for all household bills 
including 'the mortgage and takes care of the father-In-law. He has lived with her for 
eight years. Her father-in-law Is on 24-hour oxygen. She believes her husband's job in 
West Virginia would last a month or more. She noted it was her understanding that her 
husband's coworkers were on this job for at least a month but she does not have 
personal knowledge of that. 

9. By Administrative Law Judge Decision of October 3. 2013, the Order of July 
6, 2012, was reversed and the claimant was granted dependent's benefits subject to 
W.Va. Code §23-2-1c(d). 

10. The West Virginia Workers' Compensation Board of Review in its Opinion 
and Order of March 8, 2014, . affirmed the October, 3, 2013 Decision of the 
Administrative Law Judge concerning compensability, and found the claimant and her 
son were dependents but that the father-In-law who lived with the Moran's was not a 
dependent. 

11. On April 29, 2014, the claim administrator noted the West Virginia Workers' 
Compensation Board of Review Decision and found no payment would be made to the 
dependents since the claimant was receiving Rhode Island's Workers' Compensation 
benefits in excess of the amount that would be paid by West Virginia Workers' 
Compensat·ion. 

12. On October 28, 2014, Rhode Island Workers' Compensation a pre-trial 
conference notice in Mrs. Moran's Rhode Island Workers' Compensation claim was 
Introduced into evidence. 

13. A December 5, 2014, Kanawha County Court document titled to stipulate a 
protective Order re: Confidentially was introduced into evidence. 

14. A November 18, 2014, pre-trial Order of Workers' Compensation Court of 
Rhode Island was Introduced Into evidence. 

15. The West Virginia Supreme Court of Appeals Memorandum Decision of 
November 4, 2015, (No. 14-0398) affirmed the findings of the West Virginia Workers' 
Compensation Board of Review. 

16. On November 10, 2015, the claimant by counsel requested payment from the 
claim administrator for WVWorkers' Compensation benefits. 

17. WV Code §23-2-1c(d) was introduced into evidence. 

18. Rhode Island General Law 28-35-58(a) was introduced into eVidence. 
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19. A spreadsheet concerning Rhode Island Workers' Compensation payments 
to the claimant was Introduced into evidence. 

20. An Administrative Law Judge Order dated March 29, 2016, denied the 
request for hearing for an in camera review due to the lack of jurisdiction. 

21. A legal opinion from an attomey in Rhode Island which found the purpose of 
R.I.G. L. §28-35-38 was to prevent windfalls to the employee as result of a third-party 
settlement was introduced into evidence. 

. 22. A Stipulation was entered Into on January 20, 2017. by the parties which 
noted: 

·1. 	 William Moran died in the course of and resulting from his 
employment on January 31.2016. At the time of his death. 
Mr. Moran was survived by dependents Louise Moran 
(widow) and Michela Moran (child). 

2. 	 The claim is In litigation regarding the protest filed by the 
dependents of William Moran to the December 2, 2015, 
Claim Administrator Order which paid no benefits under the 
West Virginia dependent's claim due to the award and pay
ment of Rhode Island benefits pursuant to West Virginia 
Code §23-2-1 c(d). 

3. 	 Louise Moran on behalf of herself and all dependents of Mr. 
William Moran filed for Workers' Compensation dependents' 
benefits in the State of Rhode Island and In the State of 
West Virginia. 

4. 	 She was awarded, and received dependent's benefits in the 
State of Rhode Island in the amount of $763.15 per week 
beginning on January 31, 2012, and ending on December 
11,2014. 

5. 	 She was granted dependents benefits in the state of West 
Virginia. The maximum amount of dependents benefit 
available In the state of West Virginia on January 31 , 2012, 
is $711.38 per week. Pursuant to West Virginia Code §23-2-1 
c(d) the Rhode Island dependents benefits were credited 
against the amount of West Virginia benefits payable for the 
death of Mr. Moran. 

6. 	 A civil action was filed in the Circuit Court of Kanawha County, 
West Virginia by the dependents of William Moran against 
several third-party defendants. No civil action was filed by the 
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dependents of William Moran against Roscltl Construction, the 
employer herein. 

7. 	 A confidential settlement was reached with all third-party defen
dants. Pursuant to this settlement and by application of Rhode 
Island Gen. Law §28-35-58(a) the dependents Rhode Island 
Workers' compensation dependents benefits were suspended 
on December 11, 2014. 

8. 	 The amount of the settlement received from the third-party defen
dants, by all dependents, based on the weekly benefit rate in 
Rhode Island of $763.15, is in excess of Louise Moran's life 
expectancy. 

23. The closing arguments of the claimant and the employer were considered In 
the rendering of this Decision. 

DISCUSSION: 

W. Va. Code §23-4-1 g provides that, for all awards made on and after July 1, 
2003, the resolution of any issue shall be based upon a weighing of all evidence 
pertaining to the Issue and a finding that a preponderance of the evidence supports the 
chosen manner of resolution. The process of weighing evidence shall Include, but not 
be limited to, an assessment of the relevance, credibility, materiality and reliability that 
the evidence possesses in the context of the issue presented. No Issue may be 
resolved by allowing certain evidence to be dispositive simply because it is reliable and 
is most favorable to a party's Interests or position. The resolution of issues in claims for 
compensation must be decided on the merits and not according to any prinCiple that 
requires statutes governing workers' compensation to be liberally construed because 
they are remedial In nature. If, after weighing all of the evidence regarding an issue. 
there is a finding that an equal amount of evidentiary weight exists for each side, the 
resolution that is most consistent with the claimant's position will be adopted. 

Preponderance of the evidence means proof that something is more likely so 
than not so. In other words. a preponderance of the evidence means such evidence. 
when considered and compared wHh opposing eVidence, Is more persuasive or 
convincing. Preponderance of the evidence may not be determined by merely counting 
the number of witnesses, reports, evaluations, or other items of evidence. Rather. it is 
determined by assessing the persuasiveness of the evidence including the opportunity 
for knowledge. Information possessed. and manner of testifying or reporting. 

Rhode Island Gen. Law §28-35-58(a) states In relevant parts as follows: 

An insurer shall be entitled to suspend the payment of compensation 
benefits payable to the employee when the damages recovered by 
judgment or settlement from the person so liable to pay damages ex
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ceeds the compensation paid as of the date of the judgement or 
settlement. The suspension paid shall be that number of weeks 
which are equal to the excess damages paid divided by the employee's 
weekly compensation rate; however, during the period of suspension 
the employee shall be entitled to receive the benefits of all medical 
and hospital payments on his or her behalf. 

West Virginia Code §23-2-1 c(d) states: 

If any employee or his or her dependents are awarded W9rkers 
compensation benefits or recover damages from the employer 
under the laws of another state for an Injury received in the 
course of and resulting from the employment, the amount award
ed or recovered, whether paid or to be paid In.future installments, 
shall be credited against the amount of any benefits payable 
under this chapter for the same Injury. 

The claimant contends that she had not been paid by Rhode Island Workers' 
Compensation since December 11, 2014, and therefore, West Virginia cannot offset her 
workers' compensation benefits to which she is entitled. The claimant also notes that 
West Virginia Code §23-2A-1 (a)(1) notes with respect to any claim arising from a rIght 
of action that arose or accrued, in whole and In part, on or after January 1, 2006, private 
care or self-insured employer, whichever is applicable, shall be allowed statutory 
subrogation with regard to indemnity and medical benefits paid as of the date of the 
recovery. The claimant also makes equitable arguments ooncerning the fact that the 
claimant has been granted benefits which she may never receive due to the third-party 
settlement. The employer believes that the unambiguous statutory law demonstrates 
due to the third-party settlement the claimant is not entitled to receive workers' 
compensation benefits until the full amount of the settlement has been extinguished due 
to the crediting of Rhode Island workers' compensation benefits. 

The stipulations of the parties clearly set out the factual situation. The claimant 
was granted dependents benefits In the state of West. Virginia. The claimant was 
granted dependents benefits In the state of Rhode Island. The amount that Rhode 
Island paid exceeded the amount of benefits that the claimant would receive from West 
Virginia Workers' Compensation for the same period of time. The claimant's receipt of 
Rhode Island Workers' Compensation dependents benefits ended on December 11, 
2014, due to a setHement of a third-party action in the State of West Virginia. The 
parties have agreed that the amount received from the settlement based upon the 
benefit rate in Rhode Island would exceed Mrs. Moran's life expectancy. 

It is clear that the claimant was not entitled to any dependents benefits from the 
state of West Virginia as long as she was being paid and received an amount in excess 
of the workers' compensation benefits by the state of Rhode Island in the form of 
workers' compensation benefits. A more complex Issue is how does the third-party 
settlement affect the obligation of West Virginia to pay dependents benefits. The 

7 
A-11 



Louise Moran 	 JCN: 2012038847 

amount of Rhode Island's workers' compensation benefits to which the claimant would 
receive If there was no third-party settlement Is being deducted from the third-party 
settlement. The Office of Judges cannot base this Decision on how the state of Rhode 
Island applies their subrogation law. It is found that the reduction of the third-party 
settlement by the weekly rate of Rhode Island workers' compen~ation benefits 
represents a recovery of damages to the claimant from the state of Rhode Island, and 
therefore, the Order of December 2. 2015, is found to be proper and in accordance with 
the intent of the above cited statutes. 

CONCLUSIONS OF LAW: 

In accordance with the record and the facts the claimant has not demonstrated 
that the December.2, 2015, Order was entered in error. 

AccordIngly, It Is hereby ORDERED the Claims Administrator's Order of 
December 2, 2015, is AFFIRMED. 

APPEAL RIGHTS: 

Under the provisions of W.Va. Code §23-5-12, any aggrieved party may file a 
written appeal within thirty (30) days after receipt of any decision or action of the 
Administrative Law Judge. The appeal shall be filed directly with the Workers' 
Compensation Board of Review at P.O. Box 2628, Charleston, WV, 26329. 

Date: March 6, 2017 

f'~~J 
Charles Moredock 
Administtati\te Law Judge 

CMM:lg 

cc: 	 WILLIAM MORAN 
KELLY ELSWICK-HALL - COUNSEL FOR CLAIMANT 
ROSCITI CONSTRUCTION CO., LLC 
JEFFREY B BRANNON - COUNSEL FOR EMPLOYER 
HARTFORD UNDERWRITERS INSURANCE CO. 
LOUISE MORAN 
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