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ill. ASSIGNMENTS OF ERRORS: 

Both parties appealed to the Board of Review from the Decision dated March 6,2017, Exhibit B, 

by the Office of Judges. On August 30, 2017, Exhibit C, the Board of Review REVERSED and 

VACATED a decision entered on March 6,2017, Exhibit B, by the Office of Judges only insofar as the 

Office of Judges had determined that no overpayment had occurred and then REINSTATED the order of 

June 22,2016, Exhibit A. The Decision entered on March 6, 2017, Exhibit B, at page 2 by the Office of 

Judges REVERSED the order: 

It is hereby ORDERED that the Claim Administrator's Order dated June 22, 
2016, declaring an overpayment ofTTD benefits in the amount of $10,509.72, be 
REVERSED with Instructions that no overpayment has occurred and that the claimant 
is to reimbursed for any offset of other benefits due to the overpayment. 

The claimant respectfully submits that the Board of Review was clearly wrong and erred upon 

the facts and the application of the law by vacating the Decision by the Office of Judges entered on 

March 6, 2017, Exhibit B, within the meaning of W. Va. Code, 23-5-12, when the statute, supported by 

case law, prevents the recovery of any alleged overpayment and no notice was provided to the claimant 

concerning the termination ofTID benefits. The employer never petitioned for modification of the 

payment of the ITD benefits for any reason whatsoever, and the claimant has relied to his detriment 

upon the actions of the claim administrator in awarding the benefits, whether as medical TID or as 

rehabilitation TTD while the claimant was participating in approved physical rehabilitation programs. 

The Board of Review erred in the mis-representation of the facts that the continuation of the TID 

benefits were in fact rehabilitation benefits pursuant to W. Va. Code, 23-4-9, when the claimant was 

participating in approved functional capacity evaluations and authorized work conditioning and work 

hardening programs. 
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The claimant also submits that the lower tribunals erred and were clearly wrong by affirming the 

following orders, all of which are set forth in Exhibit A, based upon the facts: 

1. 	 Dated February 1, 2016, which denied the request for 12 visits of continued PI 
2. 	 Dated June 21, 2016, which denied the request for a vocational evaluation. 
3. 	 Dated June 21,2016, which denied the request for NAP benefits. 

IV. 	 STATEMENT OF THE CLAIM: 

A. 	 PROCEDURALIllSTORY: 

On July 10,2013, the claim was ruled compensable for the diagnosis of 824.2 (Lateral malleolus 

fracture) and the claimant was granted TID benefits from June 28, 2013 through August 8, 2013. 

Authorizations followed by the claim administrator: 

1. 	 On August 22, 2013, physical therapy was authorized for three times a week for 4 weeks 
as medically certified. 

2. 	 On September 18, 2013, an MRI of the left ankle was authorized. 
3. 	 On September 27, 2013, physical therapy was authorized three times a week for 4 weeks, 

negotiated for 8 visits. 
4. 	 On November 1, 2013, a consultation with an orthopedic specialist was authorized 
5. 	 On November 27, 2013, a CT without contrast was authorized for the left ankle. 
6. 	 On January 15, 2014, physical therapy for the left ankle was authorized for 3 times a week 

for 4 weeks. 
7. 	 On February 13, 2014, physical therapy for the left ankle was authorized for 3 times a week 

for 4 weeks for the time period from February 13,2014 to March 13.2014. 
8. 	 On March 19, 2014, for the time period from March 19, 2014 to April 19, 2014, physical 

therapy was approved for 12 visits at three times a week for 4 weeks. 
9. 	 On August 1, 2014, an MRI of the left ankle for diagnostic purposes was authorized. 
10. 	 On March 25, 2015, the claim manager approved a DMC (semi rigid total contact foot 

orthotics with foot long arch support molded to patient) and physical therapy for the left 
ankle and foot for three times a week for 4 weeks. 

On April 28, 2015, Exhibit A, physical therapy was authorized for 3 times a week, six weeks, for 

18 session for the time period from April 28, 2015 to July 8, 2015. 

On July 14, 2015, Exhibit A, physical therapy was authorized for 3 times a week, four weeks, for 

12 visits, for the time period from July 14, 2015 to August 28, 2015. 

On December 3,2015, the claim manager advised that, ''Dr. Jonathan Feibel has provided medical 

2 




evidence dated 11/24115 which indicates you have reached Maximum Medical Improvement for your 

injury." TID benefits were suspended effective 11/24115. 

An overpayment notice was issued for $404.65 for TID benefits issued for 11/25/15 to 11/30/15, 

on the basis of the finding of MMI as of 11124/2015. 

On December 7,2015, Exhibit A, the claim manager authorized continued therapy for 5 sessions, 

''per FCE" for the time period from 121312015 to 2/24/2016. Attached to the order was a Peer Review 

Report between a physician assistant on behalf of Dr. Jonathan Feibel. At page 2, the Peer Review Report 

indicated that the progress note dated 10/20/2015, 'The treating provider would submit for an updated 

FCE for permanent work restrictions, since the patient had just recently completed work conditioning. 

The patient would follow-up after FCE." [Emphasis added.] Further at page 2, it was noted that the 

claimant ''underwent open reduction internal fixation (ORIP) of the left ankle lateral malleolus on 

07/05/13 and left peroneal tendon debridement with repair, modified Brostrom Gould ligament repair and 

ankle arthroscopy on 12111/14. The patient had participated in 24 physical therapy visits along with 12 

work conditioning sessions. . ... During this (FCE) evaluation, therapist identified some medical 

restrictions that did not need to be permanent. ... therapist recommended some interventions that has not 

been tried in the past. Guidelines allow for 34 physical therapy sessions for current diagnosis, as well as 

fading of treatment frequency. An additional 5 sessions of physical therapy are appropriate to transition 

to home exercises and safe transition to work. Therefore, the request is modified to 5 sessions of physical 

therapy to left ankle as it is medically necessary and appropriate." [Emphasis added.] Reference was made 

at pages 3-4 of the Peer Review Report to Rule 20,85-20-45.4 and ODG Ankle & Foot. 

The claimant protested the order issued on February 1, 2016, Exhibit A. in which the claim 

manager denied 12 visits, requested for three times a week for 4 weeks, on the basis that, "it has been 
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determined that the health care service(s) requested does not meet established treatment standards of 

medical necessity." Attached to the order was the peer review report which indicated at page 1 that the 

claimant had not been seen by Dr. Feibel since November 2015 and who stated, "there was PT and a 

work program and post work program PT. There was no exam by the treating Dr. since the additional 

Pr." The conclusion was: 

There have been PT visits, work program, and additio1llll visits 0/ PT after the work 
program. He should be able to be transitioned to a home exercise program. There is no recent 
medical records with exam, deficit. or clinical rationale for additional supervised Pf from the 
treating Dr. An updated exam by the treating Dr. to determine next step in management is 
recommended. The request exceeds evidence based guidelines. Therefore. the request for 
additiona112 therapy visits are not medically necessary. [Emphasis added] 

On May 31, 2016, Sedgwick referred the claimant for an IME by Dr. Mukkamala on July 28, 2016. 

On June 21, 2016, Exhibit A, Sedgwick denied the request for NAP benefits due to the aUeged 

and unadjudicated overpayment of$10,520.64. The claimant protested 

On June 21, 2016, Exhibit A, Sedgwick denied the request from the claimant for a vocational 

evaluation on the basis that the claimant was "terminated from your job with the employer, Exel Inc in 

May 2015 and being releas~cl to return to work at a full capacity with modifications/restrictions." The 

claimant protested. 

On June 22, 2016, Exhibit A, Sedgwick issued an order, protested by the claimant, that the claimant 

had been overpaid medical1TD benefits in excess of the 104 week statutory maximum for the period of 

time from June 28,2013 to November 23,2015, on the basis: 

.... You were paid for medical TID benefits over the 104 week statutory cap. You 
were paid from 6/28/2013-11/23/2015. You were paid a total of 886 days. The 104 
week mark was 730 days leaving a 156 day overpayment at the rate of $479.09 per 
week based up an A WW of $708.14. The 104 week period ended on 612812015. We are 
declaring an overpayment/or the period 0/612912015-1112312015. Based upon the 
AWW of $708.14. the daily comp rate is $67.37 with a weekly comprate of $471.62. 
Accordingly the 156 day overpayment is equal to $10, 509.72.[Emphasis added.] 
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By Decision dated March 6,2017, Exhibit B, the Office of Judges, inter alia, REVERSED the 

order dated June 22,2016 which declared the overpayment forTIn benefits in excess of the 104 weeks 

statutory maximum. Both the employer and the claimant appealed. 

On August 30, 2017, Exhibit C, the Board of Review AFFIRMED the decision of March 6, 

2017, Exhibit B, in all respects with the exception of the overpayment declared on June 22,2016, 

Exhibit A, which was vacated, and the balance of the Decision was affirmed. 

The claimant files this petition and brief to request that the Decision of March 6, 2017, Exhibit 

B, by the Office of Judges re REINSTATED as to the reversal of the order dated June 22, 2016, Exhibit 

A, and that the decisions of the lower tribunals upon the order of February I, 2016, Exhibit A, and the 

two (2) orders of June 21, 2016, Exhibit A, be REVERSED. 

B. STATEMENT OF THE FACTS: 

1. Nature and Extent of the Injury: 

The claimant was born on February 1, 1972, and was hired by the employer on April 27, 2007. 

While working on June 27,2013, as a shuttle driver, he missed a step, slipped, and heard "snap" according 

to the Report of Occupational Injury. On July 10,2013, the claim was ruled compensable for the diagnosis 

of 824.2 (Lateral malleolus fracture) and the claimant was granted TID benefits from June 28, 2013 

through August 8, 2013. He received TID benefits thereafter and underwent at least two (2) authorized 

surgeries. On September 26, 2016, the claimant was granted a 4% PPD award based upon the !ME report 

dated September 26, 2016, by Dr. MukkamaIa, and is under a protest filed by the claimant. 

2. Reports of Occupational Injury: 

The Report of Occupational Injury, dated June 27,2013, by the claimant reflects that while he was 

working on June 27, 2013, as a shuttle driver, he missed a step, slipped, and heard "snap." The 
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physician reported a left ankle fracture (824.4). The Employer's Report of Occupational Injury for the 

injury of June 27, 2013, reflected that the claimant was hired on April 27, 2007. 

3. Diagnostic Testing: 

The MRI report of the left ankle on September 27, 2013, at page 1 states, "coronally oriented 

nondisplaced fracture at the distal posterior tibia .. Jow signal fracture located just proximal to the low 

signal tibial epiphyseal growth plate, with extensive surrounding edema. There is a questionable 

subcortical fracture at the medial aspect of the tibial plafond ...The medial malleolar ...." Exhibit B, AU 

317/2017, Finding 9, page 3. 

The MRIreport of the left ankle on August 19, 2014 includes the Impression of (1). a longitudinal 

split tear of the distal peroneus brevis tendon at the level of the cuboid and anterior process of the 

calcaneus; (2). Chronic sprain of the anterior talofibular ligament and 1 cm ganglion cyst; (3). Old healed 

fracture of the distal fibula; and (4) small 5 rom cluster of degenerative subchondral cysts is noted in the 

posterolateral aspect of the tibial plafond. Exhibit B, AU 31712017, Finding 16, pages 3-4. 

4. Dr. Steven Miller: July 3, 2013 to April 22, 2014: 

• 	 July 3. 2013 At page 3 sets forth the plan for an unstable left ankle lateral malleolus fracture 
with medial sided ligament involvement and that he needs ORIF to be scheduled after 
approval by wc. 

• 	 July 5, 2013: Operative report at page 1 revealed "unstable with widening of the medial 
clear space with abduction and with external rotation" of the left ankle. 

• 	 July 12,2013: Reports at page 1 that surgery done on July 5, 2013. At page 2, the claimant 
was placed in a "boot walker." 

• 	 July 19. 2015: Reported at page 2 that the claimant had soft tissue swelling and limited 
motion. with a plan to continue with non weight bearing and to work on keeping ankle 
"neutral." Dr. Miller stated, "1 don't anticipate he will be able to return to work for 
approx. 3 months and even then, most likely at light dl.lty." 

• 	 August 16, 2013: Reported at page 2 that the motion was limited and the plan was to "start 
aggressive PT for ROM and progressive WB 25% a week to FWB and NORCO given in 
case PT is painful 

• 	 September 13, 2013: Reported at page 2 under Plan that the claimant would continue 
crutches, needs MRI of the ankle, and may need referral to foot and ankle specialist for 
treatment. 

6 




• 	 September 18. 2013: Script for "off work until further notice;" awaiting approval ofMRI; 
and "need referral to foot/ankle specialist." . 

• 	 January 14. 2014: At page 1 reported that PI ordered by Dr. Feibel. At page 2 claimant 
reported that injection did not provide even temporary relief. 

• 	 February 13. 2014: At page 2 reported assessment of left ankle stiffness and pain and 
a plan to continue PI for another month; start PI; Celebrex and refilled Norco; 

• 	 February 13. 2014: Release to return to desk work only with no climbing, kneeling. and 
25 pound lifting restriction. Further, "Ifno light duty available, patient to remain off work 
until seen back 3113114." 

• 	 March 18. 2014: At page 1 noted, "physical activity tolerance has recently decreased." At 
page 2 the Plan was described as, " He may be developing some peroneal tendiniytis but it 
sounds as though this is responding well to iontophoresis. He is making progress with 
therapy but I don't believe we can release him until he has full painless rom and 515 
strength." 

• 	 April 22. 2014: At page 2 the assessment was continued left ankle pain and the Plan was 
"believe he has either intra-articular debris or damage to his peroneal tendon or both. We 
will send him back to Dr. Feibel the foot and ankle specialist for further evaluation and 
possible treatment." 

5. Dr. Jonathan Feibel (Exhibit D): 

The treatment by Dr. Jonathan Feibel in the record considered by the OOJ includes the frrst note 

dated December 17,2013 , Exhibit B, AU 3/6/2017, Finding 10 page 3, and continue thereafter on a 

regular basis from May 19,2014, Finding 12, page 3 through March 20,2015. Finding 18, page 4. 

Dr. Feibel reported in his office note dated April 24, 2015, at page 1 under Subjective that the 

claimant is in physical therapy, feels like he needs more sessions, and reports "associated swelling." The 

assessment includes 726.79 peroneal tendonitis/tear and 824.2 fracture of the ankle lateral malleolus 

closed. At page 2 Dr. Feibel recommended 6 more weeks ofphysical therapy and states, "He will return 

to a sedentary position at work. We discussed that there should be no climbing on ladders, in and out of 

trucks, or walking on uneven surfaces or with extended weight bearing." A follow up appointment was 

scheduled for six weeks. 

In his office note dated July 6,2015 by Dr. Feibel indicated the Assessment at page 1 of 726.79 

Peroneal Tendonitis; 824.2 Fx ankle lateral malleolus closed; and 845.00 sprains and strains ankle. The 
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comments at page I, and 2 for the care plan are, "I have recommended another course ofphysical 

therapy" with work restrictions to be revisited at next appointment. [Emphasis added.] 

The office note dated September 8, 2015 by Dr. Feibel at page 1 revealed, "Symptoms have shown 

no change since last visit" with intermittent pain, aggravated when he picks up weight and carries it. The 

Assessment was M76.72 peroneal tendinitis, left leg and S93.402D sprain of unspecified ligament of the 

left ankle. The care plan at page 1, was "We are going to request a work conditioning program because 

he does not think he can do his job." [Emphasis added.] 

A clinical visit summary for September 8, 2015 by Dr. Feibel at page 1 indicates, "We are going 

to request a work conditioning program because he does not think he can do his job." [Emphasis addeci] 

The office note dated October 20, 2015 by Dr. Feibel reports that the claimant has had work 

conditioning. The Assessment was S93.402D sprain of unspecified ligament of the left ankle and M76.72 

peroneal tendinitis, left leg. The care plan at page 1 was for " updated FeE for permanent work 

restrictions, since hejust recently completed work conditioning." [Emphasis added.] 

Dr. Feibel filed a Physician's Report of Work Ability dated October 21, 2015 with a statement on 

page 1: "Injured worker is not released to the former position of employment but may return to 

available and appropriate work with restrictions, from 9116/2015 to 1113012015." [Emphasis added.] 

An office note dated November 23, 2015 by Dr. Feibel set forth the Assessment as M76.72 

Peroneal tendinitis, Left leg and S93.402D Sprain of unspecified ligament of left ankle. The Care Plan 

included the comments that the claimant is "slowly progressing." The FCE was noted to provide 

permanent restrictions and a short duration of physical therapy, "which we are in agreement with." 

The Physician's Statement of Work Ability dated November 25, 2015 by Dr Feibel indicated at 

page 2, that the claimant could "return to work at 4 to 5 hours per shift for 3 weeks with progressing to 
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full time after that. He may lift no more than 80 pds occasionally,40 frequently and 16 constant. All per 

the FCE." Dr. Feibel indicated the MMI date was 11/24/2015. [Emphasis added.] 

Dr. Feibel reported on page 2 of the Physician's Report of Work Ability dated January 19,2016, 

in response to Question 7, that the claimant was a candidate for vocational rehabilitation services 

focusing on return to work. In response to Question 4A on page 2, Dr. Feibel indicated that the ankle 

fracture and the peroneal tendonitis were preventing a fuU duty release to the job the claimant held on 

the date ofinjury. [Emphasis added.] 

Dr. Feibel reported on the Physician's Report of Work Ability dated February 5, 2016, at page 2 

that the patient may return to work at a full time capacity, with permanent restrictions to consist of lifting 

no more than 80 pounds occasionally, 40 frequently and 16 constantly. In response to question 6, Dr. 

Feibel stated that he is requesting voc rehab and additional physical therapy. In response to question 7 

Dr. Feibel stated that the claimant is a candidate for vocational rehabilitation focusing on a return to 

work. [Emphasis added.] 

A Diagnosis Update dated June 24, 2016 was submitted by Dr Feibel for closed fracture lateral 

malleolus (824.2); peroneal tendonitisltear (726.79); and sprain/strain ankle unspecified site (845.00). 

6. Functional Capacity Reports and Physical Therapy (Exhibits E and F): 

The Functional Capacity Evaluation on June 25, 2015, substantiated maximum effort noted 

throughout with performance at the medium physical demand level but is not able to safely demonstrate 

essential physical demands for heavy PDC level. RTW full duty at modified PDC of medium work. 

First Settlement Physical Therapy reports dated September 21,2015 through October 19, 2015, 

verified the participation of the claimant in work reconditioning. 

Amanda Schell, DPT, at First Settlement Physical Therapy, Inc., faxed a letter on July 14,2016, 
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advised that the claimant "participated in a work reconditioning programjrom 0912112015-10/1912015 

for a total of 12 visits." [Emphasis added.] Included was an attendance sheet for the "work recon." 

The FCE Report dated November 13, 2015, at Mountain River Physical Therapy, at page 1 

reported that the claimant's pre-injury job was a Heavy PDC. At page 2 the therapist reported that the 

claimant voiced "consistent pain complaints" which were "appropriate for his current condition." At page 

10 the therapist noted that the claimant was generally cooperative during the test and that he followed 

instructions well and was very compliant. Atpage 10 the recommendations were for a strength program. 

At page 11 the therapist stated, "Client would benefit from shori duration conservative therapy tofocus 

on dysfunctional dynamic stability and lingering joint/soft tissue mobility deficits prior to transition 

back into fuU work routine." The return. to work was listed as modified and that, "An immediate return 

to work would require a modified approach of reducing shift length to 4-6 hours and progressing back to 

full time over a 2-3 week period." At page 11 the therapist stated that the client demonstrated a consistent 

effort and compliant attitude throughout the testing and appeared motivated to return but is ''justifIably 

concerned that he could not tolerate an immediate return to full work tasks." [Emphasis added.] 

By letter dated January 12, 2016, Andrew Sells. PT, DPT, of Mountain River Physical Therapy, 

states, "It was not anticipated that our short rehab stint would be sufficient in achieving functional and 

symmetrical stability. but Ed's progress to date gives evidence that continuation of conservative care 

may be indicated." [Emphasis added.] 

7. Rehabilitation (Exhibit G): 

The Patient Information and FCE Authorization dated June 5, 2015, for FCE on June 25, 2015 was 

issued by MedRisk to First Settlement Physical Therapy. 

The Patient Information and Treatment Authorization issued September 17, 2015 by MedRisk: was 
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issued to First Settlement Physical Therapy for 12 sessions ofwork conditioning, with attached "continued 

authorization. " 

A Request for Medical Service Reimbursement or Recommendation for Additional Conditions for 

Industrial Injury or Occupational Disease was signed on October 27,2015 by Dr. Feibel for an FeE for 

updated restrictions to be scheduled through MedRisk. 

A Statement of Interest in Physical and Vocational Rehabilitation was signed by Claimant on May 

23,2016, and submitted to the claim administrator. 

V. SUMMARY OF ARGUMENT: 

The claimant was injured on June 28, 2013 and TTD benefits were paid to the claimant through 

the entry of the order on June 22,2016, Exhibit A, at which time Sedgwick declared that the claimant 

had been overpaid medical TID benefits in excess of the 104 week statutory maximum for the period of 

time from June 29, 2015 to November 23, 2015. Physical and vocational rehabilitation are recognized as 

priorities under W. Va. Code, 23-4-9, in order to return an injured worker to substantial gainful 

employment. The claim administrator failed to develop a rehabilitation plan but authorized FCEs and 

work conditioning and hardening programs. The claimant submits that from June through November, 

2015 he was participating in an authorized physical rehabilitation treatment, including two authorized 

FeEs and work conditioning, for which he was entitled to rehabilitation TID, and not medical TID. 

The claim manager failed to develop a rehabilitation plan, failed to enter rehabilitation orders and failed 

to provide any notice to the claimant, prior to the overpayment order of June 22,2016, that benefits were 

overpaid; the claim manager failed to monitor the claim properly, failed to schedule an IME, and failed 

to take other actions to administer the claim properly, to the detriment of the claimant who relied upon 

the actions of the claim administrator. 
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VI. STATEMENT REGARDING ORAL ARGUMENT AND DECISION: 

The claimant waives oral argument herein, in that the facts are set forth in the documents under 

review in the Appendix and the error occurred in the review of the facts and the application of the law to 

the facts. The claimant submits that pursuant to Rule 18 of the Rules of the Revised Rules of Appellate 

Procedure, oral argument is not necessary because the facts and the legal arguments are adequately 

presented in the briefs and the record on appeal, including the Appendix, and the decisional process 

would not be significantly aided by oral argument. 

VII. ARGUMENT: 

A. STANDARD OF REVIEW: 

The standard of review for workers' compensation appeals to the Supreme Court from the Board 

of Review is set forth in W.Va. Code §§ 23-5-15(b-d) (2005) (Repl. Vol. 2010): 

(b) In reviewing a decision of the board of review, the Supreme Court of Appeals shall consider 
the record provided by the board and give deference to the board's findings, reasoning and 
conclusions, in accordance with subsections (c) and Cd) of this section. 

*** 
(d) If the decision of the board effectively represents a reversal of a prior ruling of either the 
commission or the office of judges that was entered on the same issue in the same claim, the 
decision of the board may be reversed or modified by the Supreme Court of Appeals only if the 
decision is in clear violation ofconstitutional or statutory provisions, is clearly the result of 
e"oneous conclusions oflaw, or is so clearly wrong based upon tlu evidentiary record that 
even when all inferences are resolved infavor ofthe board'sfindings, reasoning and 
conclusions, there is insufficient support to sustain the decision. The court may not conduct a 
de novo re-weighing of the evidentiary record. If the court reverses or modifies a decision of the 
board pursuant to this subsection, it shall state with specificity the basis for the reversal or 
modification and the manner in which the decision of the board clearly violated constitutional or 
statutory provisions, resulted from erroneous conclusions of law, or was so clearly wrong based 
upon the evidentiary record that even when all inferences are resolved in favor of the board's 
findings, reasoning and conclusions, there is insufficient support to sustain the decision. 
[Emphasis added.] 

When considering a question of law, the Supreme Court has held: "[w]here the issue on an 

appeal from the circuit court is clearly a question of law or involving an interpretation of a statute, we 
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apply a de novo standard ofreview." Syi. Pt. 1, Chrystal R.M. v. Charlie A.L., 194 W.Va. 138,459 

S.E.2d 415 (1995). Furthennore, we review de novo legal conclusions of the Board of Review. Johnson 

v. W Va. 	Office ofIns. Comm'r., 226 W.Va. 650,654, 704 S.E.2d 650,654 (2010). 

B. DISCUSSION OF FACTS AND AUTHORITIES: 

1. 	 The Board of Review was clearly wrong as a matter of law to reverse the Decision 
by the Office of Judges on March 6, 2017, which had REVERSED the order entered 
on June 22, 2016 declaring an overpayment where the claimant was paid TID 
benefits in excess of the statutory 104 week period in an amount of $10,509.72; and 
when the claim administrator issued a protestable notice of overpayment and 
deducted a portion of the overpayment amount from the 4 % PPD award. 

The claimant submits that the AU in the Decision of March 6, 2017, Exhibit B, correctly 

interpreted statutory and regulatory authority as well as the case law in regard to the overpayment and 

the Board of Review erred in REVERSING that Decision. At page 11, Exhibit B, the AU reasoned: 

Where it is subsequently found by the Insurance Commissioner, private carrier or 
self-insured, whichever is applicable, that the claimant was not entitled to receive such 
temporary total disability benefits or expenses, or any part thereof, so paid, the 
Insurance Commissioner, private carrier or self-insured, whichever is applicable, shall 
credit said employer's account with the amount of the overpayment. When the employer 
has protested the compensability or applied for modification of a temporary total 
disability benefit award or expenses and the final decision in that case determines that 
the claimant was not entitled to the benefits or expenses, the amount of benefits or 
expenses is considered overpaid. For all awards made or no awarded partial benefits 
paid the Insurance Commissioner, private carriers or self-insured employer may recover 
the amount of overpaid benefits or expenses by withholding, in whole or in part, future 
disability benefits payable to the individual in the same or other claims and credit the 
amount against the overpayment until it Is repaid in full. W.Va. Code §23-4-1c (h). 

According to the clear language of W.Va. Code § 23-4-1 c (h), only overpayments 
resulting from an adjudicated fmal decision of an employer's protest can be collected 
from the future disability payments of a claimant. Although this statute was revised in 
2009 to reflect the privatization of the workers' compensation system, the language 
requiring an adjudicated final decision of an employer's protest was not deleted or 
otherwise amended. Furthermore, W.Va. Code § 23-5-1 (b) (1) was amended in 2009 to 
prohibit employers from protesting most claim decisions. 

In this claim, the alleged overpayment did not arise from an adjudicated final 
decision of an employer's protest as required by the statute. The Office of Judges can 
only apply the law per its clear language and plain meaning. Accordingly, the Order of 
June 22, 2016, must be reversed, as the TID payments made to the claimant do not 
constitute an overpayment within the meaning of W. Va. Code § 23-4-1c(h). 
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Prior to the overpayment accruing under the protested order dated June 22, 2016, Exhibit A, no 

notice and no protestable order was given to the claimant that he was being "overpaid." Due process of 

law requires that the claimant be given notice of the statutory maximum of 104 weeks or two years prior 

to that statutory limit being reached. To issue a protestable order, only after the overpayment has 

occu"ed without any notice or other warning to the claimant, violates due process of law. The alleged 

overpayment in this claim is not the fault of the claimant but entirely the unilateral fault of the claim 

administrator which failed to monitor the claim properly, to issue orders converting the medical TTD to 

the rehabilitation TID, based upon the authorized FCE in June 2015 followed by the authorized work 

conditioning and hardening programs. The claim administrator never scheduled an IME to determine the 

medical status during the TID period, without explanation ofany good cause or otherwise. 

The claimant relied, to his detriment, upon the actions of the claim manager who had a 

mandatory duty to administer the claim properly under the statutory scheme but who failed to do so. It is 

the claim administrator is charged with the affirmative duty to adrrrinister the claim properly. 

W. Va. Code, § 23-1-1(b), states, "It is the further intent of the Legislature that this chapter be 

interpreted so as to assure the quick and efficient delivery ofindemnity and medical benefits to injured 

workers at a reasonable cost to the employers who are subject to the provisions of this chapter. It is the 

specific intent of the Legislature that workers' compensation cases shall be decided on their merits .... " [ 

Emphasis added.] Further, at W.Va.. Code, §23-1-1 (c), it is declared, "The purpose of the commission 

is to ensure thefair, efficient and financially stable administration of the workers' compensation system 

of the state of West Virginia." [Emphasis added.] Additionally, in W. Va. Code,§ 23-4-7 the legislative 

policy is expressed as "to provide benefits to an injured claimant promptly" and in W. Va. Code, § 23-4

7a, the legislative policy is expressed: "injured claimants should receive the type of treatment needed as 
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promptly as possible." W. Va. Code, Section 23-5-13: "It is the policy ofthis chapter that the rights of 

claimants for workers' compensation be determined as speedily and expeditiously as possible to the 

end that those incapacitated by injuries and the dependents ofdeceased workers may receive benefits 

as quickly as possible in view of the severe economic hardships which immediately befall the families 

of injured or deceased workers .... It is also the policy ofthis chapter to prohibit the denial oOust 

claims ofinjured or deceased workers or their dependents on technicalities." [Emphasis added.] 

There is no overpayment of TID benefits. The claim administrator erred during the 

administration of the claim, and failed to issue a notice of ITO suspension, a notice of maximum 

medical TID at 104 weeks, and also failed to close the claim for medical TTD. The claim administrator, 

and not the claimant, should be estopped from claiming an overpayment due to the errors of the claim 

administrator. There is a failure by the claim administrator to offer any explanation for the continuing 

lTD payments from June 29, 2015 to November 23, 2015, for which the only reasonable conclusion is 

that the claimant was participating in a de facto rehab program including 2 functional capacity 

evaluations, Exhibit E, and also work conditioning and hardening, Exhibit F, which were approved by 

the claim administrator, Exhibit F. 

At any time the employer could have exercised a statutory right to file a petition for modification 

of the continuing lTD when the maximum two years of medical TID expired on June 28,2015, but the 

employer failed to· do so. However, the claimant, who was participating in FCEs,work conditioning and 

work hardening, after June 28,2015, was entitled to rehabilitation benefits while in that authorized 

physical rehabilitation program. The proper remedy would be for the claim to be remanded to the claim 

administrator with directions to enter proper orders awarding rehabilitation TTD benefits for the 

approved rehabilitation programs. 
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The Supreme Court in the Memorandum Decision dated January 14, 2014, Docket No. 12-0738, 

filed inleffrey M. Ward v. M&G Polymers USA, LLC, BOR No. 2046589 in Claim No. 2009062516, held 

that a claim that was initially ruled compensable and then reversed, could not be a basis for collection of 

ITO overpayments. Therein, at page 2, the Supreme Court approved the rationale of the Board ofReview 

and stated: 

The Office of Judges affirmed the claims administrator's decision and held that Mr. Ward 
did not file the claim within the time period required by West Virginia Code § 23-4-15(a) (2010) 
and that the closure of temporary total disability benefits is essentially moot since the claim has 
now been rejected. The Board of Review modified the Office of Judges' Order to reflect that the 
claims administrator's declaration of overpayment is vacated and prohibited the claims 
administrator from declaring that the benefits paid in this claim are overpayments. Mr. Ward 
disagrees and asserts that his not filing within six months was a mere technicality and he 
believed that he had done all that was necessary, which is supported by the claims administrator's 

numerous decisions granting benefits •..• 

*** 
The Board of Review reasoned that the Office of Judges' conclusion to affirm the 

declaration of overpayments was clearly wrong in view of the reliable, probative, and substantial 
evidence on the record The claims administrator issued decisions authorizing testing, treatment, 
a functional capacity evaluation, and an independent medical evaluation since on or about March 
15, 2010. The claims administrator also granted Mr. Ward temporary total disability benefits. On 
July 21, 2010, the claims administrator held the claim compensable for low back strain but then 
issued a "corrected order" rejecting the claim on December IS, 2010: The Board ofReview 
determined that Mr. Ward relied to his detriment on the claims administrator's decisions 
approving benefits and reasoned that Mr. Ward would not have undertaken the testing, 
treatment, and evaluations ifthe claims administrator had not authoriz.ed the procedures and 
treatment. The Board ofReview modified the Office ofJudges' Order and vacoJed the claims 
administrator's declaration ofoverpayment. We agree with the reasoning and conclusions of 
the Board ofReview. [Emphasis added.) 

The claim mismanagement is also complicated by the failure of the claim administrator to enter 

timely orders as required by W. Va. Code, 23-5-1, during the entire time period after the work injury until 

July 2016, in excess of three (3) years, and the claim manager never referred the claimant for a mandatory 

1MB, which should have been accomplished after every 120 days on TID. It is provided by statute as 

follows: 
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§23.4.7a. Monitoring of injury claims; legislative findings; review of medical 
evidence; recommendation ofauthorized treating physician; independent medical 
evaluations; temporary total disability benefits and the termination thereof; 
mandatory action; additional authority; suspension of beuefits. 
(a) The Legislature hereby finds and declares that injured claimants should receive the 
type of treatment needed as promptly as possible; tIuzt overpllyments ofbenefits with the 
resullant hardship created by the requirement ofrepayment should be minimized; and 
that to achieve these two objectives it is essential that the commission establish and 
operate a ustematic program (or the monitoring orin-jury clDims where the disabiJitp 
continues longer than might ordinarily be expected. 

*** 
In the event that the medical or other evidence indicates that claimant has a permanent 
disability, unless he or she has returned to work, the cTtdnumt shall thereupon receive 
benefits which shall be at the permanent partial disability rate as provided in 
subdivision (e), section six ofthis article until entry ofa permanent disability award, 
pursuant to an evaluation by a physicion or physiciam selected by the commission, 
successor to the commission, other private carrier or self-insured employer, whichever 
is applicable, or until the claimant returns to work. The amount ofbenefits shall be 
considered and determined to be payment ofthe permanent disability award granted, if 
any. In the event that benefits actually paid exceed the amount granted under the 
permanent disability award, the claimant is entitled to no further benefits by the order. 

(f) Notwithstanding the anticipated period of disability established pursuant to the 
provisions of subsection (b) of this section, whenever in any claim temporary total 
disability continues longer than one hundred twenty days from the date of injury (or from 
the date of the last preceding examination and evaluation pursuant to the provisions of 
this subsection or pursuant to the directions of the commission under other provisions of 
this chapter), the commission, successor to the commission, other private carrier or self
insured employer. whichever is applicable, shall refer the claimant to a physician or 
physicians of the commission's selection for examination and evaluation in accordance 
with the provisions of subsection Cd) of thls section and the provisions of subsection (e) 
of this section are fully applicable: Provided, That the requirement ofmam/atory 
examinations and evaluations pursuant to the provisions ofthis subsection shall not 
apply to any claimant who susta.ined a brain stem or spinal cord injury with resultant 
paralysis or an injury which resulted in an amputation necessitating a prosthetic 
appliance. [Emphasis added.] 

Similarly, when the claim manager failed to issue a notice that the statutory maximum. of TID 

benefits would be reached on or about June 28, 2015, or if the employer had filed an application for the 

modification of the TID benefits award at that time, then the claimant would have been advised. Pursuant 

to statute, this mandatory notice is required as follows: 
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§23-S-4. Application by employer for modification of award; objection to modification; 
bearing. 
In any case in which an employer makes application in writing for a modification ofany award 
previously made to an employee ofthe employer, the commission, the successor to the 
commission, other private insurance carriers and self-insured employers, whichever is applicable, 
sludl make a decision upon the application. If the application discloses cause for a further 
adjustment, the commission. the successor to the commission, other private insurance carriers and 
self-insured employers, whichever is applicable, shal~ after due notice to the employee, make 
the modijicotions or changes with respect to former findings or orders that are justified. Any 
party dissatisfied with any modification or change made or by the denial of an application for 
modification is, upon proper and timely objection, entitled to a hearing as provided in section 
nine of this article. [Emphasis added.] 

The unilateral actions ofthe claim administrator, without notice to the claimant prior to the 

maximum lTD benefits oftwo years, clearly violates the statutory scheme ofthe compensation 

statute. 

At no time did the claim administrator or the employer introduce evidence of "good cause" for 

this overpayment of benefits. The two (2) year or 104 week statutory limit is not a new or recently 

enacted statutory provision. The claim administrator is charged with that knowledge of the statute. The 

Supreme Court of West Virginia has interpreted W. Va. Code, 23-5-4, to require prior notice to the 

claimant of the petition for modification. 

The seminal case is Mitchell v. Comm'r, 163 W.Va. 107,256 S. E. 2d 1 (1979) in which the 

Supreme Court established that minimum due process standards for modification applications under 

W. Va. Code, 23-5-1c. Therein, Justice Miller wrote for the majority of the Court and found that 

minimum due process requires prior notice: 

The Commissioner, under a W.Va. Code, 23-5-1c, request for termination of temporary total 
disability, is required by statute to notify the employee that the employer is requesting a 
discontinuation of the benefits. This section does not require that the Commissioner afford the 
parties an evidentiary hearing on this issue. The Commissioner may also initially reject the 
employer's application under W.Va.Code, 23-5-1c, on the basis that it does not meet the standard 
set out in W.Va.Code, 23-5-1d.[6] 
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Notwithstanding the fact that the Commissioner is entitled to terminate temporary total disability 
benefits without affording the parties an evidentiary hearing in advance of the termination order, 
there are certain minimal due process procedures which must be followed before the termination 
under a W.Va. Code, 23-5-lc, procedure. Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893.47 L. 
Ed. 2d 18 (1976), sets the benchmark for procedural due process in regard to terminating 
disability benefits. 

Mathews determined that a formal evidentiary hearing was not required prior to the termination of 
Social Security disability benefits. It does require that the claimant receive written notification of 
the reasons *10 the benefits are being considered for termination and be given an opportunity to 
supply additional infonnation relevant to his continued entitlement to the benefits. The Court also 
recognized that a prompt evidentiary hearing was provided after the termination order under the 
applicable administrative procedures. A similar right is accorded underW.Va.Code, 23-5-1. 

The fundamental point in Mathews was that the creation of a statutory disability benefit program 
by the government provides to those receiving the benefit a property entitlement which triggers 
certain procedural due process protection. We have recognized similar procedural due process 
protections where government action impairs or terminates a property or liberty interest. State ex 
rei. McLendon v. Morton, W.Va., 249 S.E.2d 919 (1978); Waite v. Civil Service Commission, 
W.Va., 241 S.E.2d 164 (1977); North v. West Virginia Board ofRegents, W.Va., 233 S.E.2d 411 
(1977). Because McLendon, Waite and North develop in some detail the rationale behind the 
procedural due process standards, we do not consider it necessary to elaborate further on this 
point. Both Waite and McLendon follow Mathews' balancing test, and because Mathews deals 
with a problem quite analogous to the present case we do not believe any extended discussion of 
this point is warranted. 

Mathews' analysis of the competing factors between the private and governmental interests 
involved in terminating Social Security disability benefits is completely compatible with the facts 
in the present case. Indeed, there are several additional factors which we might add to the scale 
which would further serve to militate against a full evidentiary hearing before termination of the 
benefit. Here, there is the third-party interest of the employer. whose premium payments are 
directly tied to the compensation payments made on his account. W.Va. Code, 23-2-4. There is 
obviously a need to consider this interest in providing for an efficient means to reach a prompt 
resolution of the issue of continuation of temporary total disability. This factor was recognized in 
Klimko v. Virginia Employment Commission, 216 Va. 750, 759, 222 S.E.2d 559,567 (1976), cert. 
denied, 429 U.S. 849,97 S. Ct. 136, 50 L. Ed. 2d 122. 

Moreover, we recognize that there is a difference between the severance of Social Security 
disability benefits, which are awarded for life as in Mathews, and our Workmen's Compensation 
temporary total benefits, which currently can extend for a maximum period of20S weeks. W.Va. 
Code, 23-4-6(c). Thus, we hold that affording the following procedural due process rights fully 
comports with our State andfederal constitutional standards: (1) a prior written notice to the 
claimant ofthe reasons for the consideration ofthe termination ofhis temporary total 
disability benejits,.!.71 (2) the' claimant's right to fumish within a reasonable period relevant 
countervailing infoTllllliion; and (3) the statutory right to an evidentiary hearing under 
W.Va.Code, 23-5-1, upon timely protest to an luIverse order. [Emphasis added.] 
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!nAllen v. Comm'r, 173 W.Va. 238,314 S.E. 2d 401,406 (1984), the Supreme Court analyzed 

Mitchell, supra, and detennined as follows: 

Due process requires that a claimant whose TTD benefits are put in jeopardy by an 
employer's application to modify, must have notification of the application and of the factual 
basis therefor. The claimant is thus enabled to make an informed choice about whether to 
introduce evidence to the Commissioner on any aspect of the application. 

The appropriate remedy for a reversible due process procedural defect in administrative 
proceedings is remand to the appropriate tribunal with directions to remedy the defect. Syllabus 
Point 4, Clarke v. West Virginia Board ofRegents, W.Va., 279 S.E.2d 169 (1981), appeal after 
remand, W.Va., 301 S.E.2d 618. [Emphasis added.] 

Advance notice of modification was also approved again, relying upon Mitchell, supra, by the 

Supreme Court in Hagy v. Comm'r, 163 W.Va. 198,255 S.E.2d 906 (1979), as follows: 

Mitchell also emphasized that when an employer protests the continuation of temporary total 
disability benefits on the basis that the claimant has reached maximum degree of improvement or 
has been medically certified to return to work, the Commissioner should detennine this issue 
administratively without the necessity of prior evidentiary hearings. This point was stated in the 
Third Syllabus: 

"W.Va.Code, 23-5-1c, permits an employer, upon an application containing credible 
evidence, to request the Commissioner to terminate temporary total disability benefits. 
Under this section, evidentiary hearings are not required to be held by the Commissioner 
until an order terminating the benefits is entered and timely objection to the order has 
been made. However, procedural due process standards mandate that the Commissioner 
give the claimant advance notification of the reasons why his temporary total disability 
benefits are being considered for termination and a reasonable opportunity to supply 
relevant information on the issue, except where the claimant has voluntarily returned to 
work." 

The Supreme Court in Butcher v. SWCC, et at., 173 W.Va. 306,315 S.E.2d 563 (1984), held in 

the decision by Justice Miller who wrote for the majority at 568: 

The essential [173 W.Va. 311] points of Mitchell can be summarized as follows: 

FIRST, it is the Commissioner who is authorized to make, refuse or modify awards for 
temporary total disability, and no advance evidentiary hearings are required. 

SECOND, the Commissioner makes such determinations based on credible evidence 
furnished through reporting forms, information supplied by the parties and independent 
medical evaluations ordered by the Commissioner under W.Va.Code, 23-4-8. 
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THIRD, if the Commissioner after granting temporary total disability is made aware 
through the Commissioner's own reporting forms or information supplied on independent 
medical examination or from information supplied by the employer on an application under 
W.Va.Code, 23-5-lc, that temporary total disability benefits are no longer warranted, 
temporary total disability benefits may be terminated. However, where such information 
does not originate from the claimant or his physician, before the benefit may be terminated, 
reasonable notice must be given to the claimant of the proposed termination so that he may 
supply relevant information to show that the temporary total disability benefits are 
warranted. 

FOURTH. where the Commissioner refuses to terminate temporary total disability benefits 
at the request of the employer upon his application under W.Va. Code, 23-5-lc, the 
employer upon a timely objection to this order, may proceed to evidentiary hearings. 

FIFrH, where the Commissioner originally denies temporary total disability benefits or 
terminates the benefits at a later date, the claimant is entitled, upon timely protest to the 
order, to proceed to an evidentiary hearing on the issue. 6 

The Supreme Court then concluded at 569: 

"The overpayment provisions of W. Va. Code, 23·4-1c, apply only where the Commissioner 
determines in a W. Va. Code, 23.5.1, proceeding, that the claimant was not lawfully entitled 

to the temporary total disability benefits originally by virtue of the fact that the claim. did not 

jurisdictionally qualify." [Emphasis added.] 

Additionally, the Butcher court detennined at 569-570: 

Neither the Workers' Compensation statutes nor Mitchell authorizes an employer, 

who has not originally protested the initial award of temporary total disability benefits, to 

protest subsequent awards of temporary total disability benefits and secure all evidentiary 

hearing over the continuation of temporary total disability benefits. Such employer's 

remedy is to file a petition for modification l.Uld.er W.Va. Code, 23-5-1c. [Emphasis added.] 

Pursuant to the statute enacted at that time, the recovery of any TID benefits is restricted and 

limited to those claims in which the employer has filed a "timely objection to any order." The record does 

not contain any petition for modification or tennination of the 'ITO benefits paid to the claimant. It is 

provided at W. Va. Code, 23-4-1 (c), for a final decision: 

(h) In the event that an employer files a timely objection to any order ofthe Insurance Commissioner, 
private carrier or self-insured, whichever is applicable, with respect to compensability, or any order 
denying an applicationfor modification with respectto temporary total disability benefits, or with respect 
to those expenses outlined in subsection (a), section three of this article, the division shall continue to pay 
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to the claimant such benefits and expenses during the period of such disability. Where it is subsequently 
found TTy the Insurance Commissioner, private carrier or self-insured, whichever is applicable, that the 
claimant was not entitled to receive such temporary total disability benefits or expenses, or any part 
thereof, so paid, the Insurance Commissioner, private carrier or self-insured, whichever is applicable, shall 
credit said employer's account with the amount of the overpayment. 'When the employer has protested the 
compensobility or appliedfor modification ofa temporary total disability benefit award or expenses and 
the.li:!YJLdecision in that CIlSe determines that the clainwnt was not entitled to the benefits or expenses, 
the amount ofbenefits or expenses is considered overpaid. For all awards made or nonawarded partial 
benefits paid the Insurance Commissioner, private carriers or self-insured employer may recover the 
amount of overpaid benefits or expenses by withholding, in whole or in part, future disability benefits 
payable to the individual in the same or other claims and credit the amount against the overpayment until it 
is repaid in full. [Emphasis added.] 

The failure of the claim administrator and the employer to file a petition for modification when 

the claimant was approaching the two year or 104 statutory maximum for TID benefits, with prior 

notice to the claimant, violates W. Va. Code, 23-5-4. The claim administrator failed to follow any of the 

statutory requirements. The employer argued on appeal that the AU was reading into the statute a 

remedy which does not exist, and that the regulatory actions of "declaring" an overpayment without a 

proper procedure is somehow permitted, which argument is contrary to the statute. 

2. 	 The lower tribunals erred by falling to convert the medicalTTD benefits to 
rehabllitation TTD benefits when the evidentiary record established that in fact the 
claimant was engaged in an ongoing physical rehabilitation program, to include 
FCEs and work conditioning, authorized and approved by the claim manager, 
when the claimant was paid TfD benefits in excess of the statutory two years or 104 
week period on or about June 28, 2015. 

Although MedRisk, on behalf of the claim manager, authorized in Exhibit G, Functional 

Capacity Evaluations, conducted on June 25,2015 and November 13, 2015, Exhibit E, and thereafter 

work hardening and conditioning, Exhibit F, no formal rehabilitation pro gram was ever ordered by the 

claim administrator. No such plan was developed nor implemented, except de facto, by the claim 

administrator. The Supreme Court reasoned. in State ex reI McKenzie v. Smith, 212 W.Va. 288, 569 S.E. 2d 

809, at 822 (202), as follows: 
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Additionally, we hold that when the Commissioner determines that a claimant is a 
candidate for rehabilitation services, W. Va. Code, 23-4-9 requires the Commissioner to develop 
and implement a plan for the claimant's rehabilitation services. The Commissioner must, with the 
assistance ofthe claimant's rehabilitation professional develop andmoniJor the rehabilitation 
pllln, and the employer, the claimant, the claimant's physician and the Commissioner must 
cooperate in the development of the rehabilitation plan. [Emphasis added.J 

Further, the Court in State ex rel McKenzie v. Smith, 212 W.Va. 288, 569 S.E. 2d 809, at 826 

concluded: 

The Conunissioner has a clear legal duty to develop and implement rehabilitation pions 
for eligible claimants, in cooperation with the employer, the claimant, and the claimant's 
physician, and with the assistance and monitoring of the claimant by a rehabilitation professional. 
The petitioner, and claimants similarly situated, have a right to initially choose their provider of 
rehabilitation services, free from the constraints of any contracts by employers for those services. 
The petitioner's right to relief :from the existing regulations and policies of the Commissioner is 
clear, and we discern no other remedy other than granting the requested relief. [Emphasis added.] 

Dr. Feibel, the treating physician, clearly had reported in the records, Exhibit D, that he was 

recommending physical rehabilitation for the claimant, beginning in April 2015, through February 2016, to include 

on July 6, 2015 at page 1, and 2 "another course ofphysical therapy" with work restrictions to be 

revisited at next appointment. [Emphasis added.]; on September 8, 2015 at page 1 : ''We are going to. 

request a work conditioning program because he does not think he can do his job." [Emphasis added.] ; 

on September 8, 2015 at page 1 :"We are going to request a work conditioning program because he does 

not think he can do his job." [Emphasis added.] ; on October 20, 2015 that the claimant has had work 

conditioning and the care plan at page 1 was for" updated FeE for permanent work restrictions, since 

heju81 recently completed work conditioning." [Emphasis added.]; on October 21,2015 with a statement 

on page 1: "Injured worker is not released to the former position of employment but may return to 

available and appropriate work with restrictions, from 9/16/2015 to 11/30/2015." [Emphasis added.]; on 

November 23,2015 comments that the claimant is "slowly progressing" and an FCE was noted to provide 

permanent restrictions and a short duration of physical therapy, "which we are in agreement with." The 
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Physician's Statement of Work Ability dated November 25,2015 by Or Feibel indicated at page 2, that 

the claimant could "return to work at 4 to 5 hours per shift for 3 weeks with progressing to full time after 

that. He may lift no more than 80 pds occasionally,40 frequently and 16 constant. All per the FCE." Or. 

Feibel indicated the MMI date was 11/2412015. [Emphasis added. Dr. Feibel reported on page 2 of the 

Physician's Report of Work Ability dated January 19, 2016, in response to Question 7, that the claimant 

was a candidate for vocational rehabilitation services focusing on return to work. In response to 

Question 4A on page 2, Dr. Feibel indicated that the ankle fracture and the peroneal tendonitis were 

preventing a full duty release to the job the claimant held on the date o/injury. [Emphasis added.]Or. 

Feibel reported on the Physician's Report of Work Ability dated February 5, 2016, at page 2 that the 

patient may return to work at a full time capacity, with permanent restrictions to consist of lifting no more 

than 80 pounds occasionally, 40 frequently and 16 constantly. In response to question 6, Dr. Feibel stated 

that he is requesting voc rehab and additional physical therapy. In response to question 7 Dr. Feibel 

stated that the claimant is a candidate for vocational rehabilitation focusing on a return to work. 

[Emphasis added.] 

The claim administrator failed simply to enter appropriate orders or to make rehabilitation 

referrals regarding the nature of the 1TD benefits - whether medical or rehabilitative-in order to 

advise the claimant of the status but also to fulfill the statutory duties of the claim administration under 

W. Va. Code, 23-5-1 for the entry of protestable orders to provide notice to the claimant. The following 

findings by the AU in the Decision of March 6, 2017, Exhibit B, reflect that, following the claim 

manager's decisions, during the relevant time periods, authorizing the physical rehabilitation, but 

without properly classifying the TID benefits as rehabilitation benefits, as permitted pursuant to W. Va. 

Code, 23-4-9: 
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PAGE 4: 

19. 	 The claimant submitted the Claim Administrator's Order dated March 25,2015, 
which granted authorization for 4 weeks of physical therapy. 

20. 	 The claimant submitted the MedRlsk FCE Authorization dated June 5, 2015. The 
claimant was authorized to have an FCE on June 25,2015. 

PAGES: 

24. 	 The claimant submitted the MedRisk Treatment Authorization dated September 17, 
2015. The claimant was authorized for 12 sessions of work conditioning. 

PAGE 6: 

33. 	 The claimant submitted the Claim Administrator's Order dated December 7, 
2015, which granted authorization for continued physical therapy per the FCE results. 
Attached was the Peer Review report of Mirielle Diaz-Molina, M.D., undated. Dr. Diaz
Molina recommended an additional 5 sessions of physical therapy to transition to home 
exercise and safe work. 

A1> noted by the AU at page 9 of the Decision issued on March 6, 2017, Exhibit B: 

W.Va. Code §23-4-9 provides for vocational rehabilitation services. The statute 
provides that It is a goal of the Workers' Compensation program to assist workers to 
return to suitable gainful employment after an injury. It is the shared responsibility of the 
employer. the employee, the physician and the claim administrator to cooperate in the 
development of a rehabilitation process designed to promote reemployment of injured 
employees. Where an employee has sustained a permanent disability or an injury likely 
to result in temporary disability in excess of a period to be determined by rule of the 
Commission, the claim administrator is required to determine whether the employee 
would be assisted in returning to remunerative employment with the provision of 
rehabUitation services. If such a determination is made, the claim administrator is to 
develop a rehabilitation pmnfor the employee. W.Va. Code §23-4-9(c) also provides for 
compensation to the claimant on a temporary total disability basis during any period of 
rehabilitation or rehabilitative treatment that renders the claimant totally disabled. 

Further, per CSR § 85-15-3.16 a rehabilitation plan means a plan for vocational 
rehabilitation designed to facilitate the injured worker's return to work developed in 
accordance with Rule 15 by a qualified rehabilitation professional and approved by the Insurance 
Commissioner. The first priority of vocational rehabilitation is to return the claimant 
to the same employer at his pre-injury job; the second priority is to return the 
claimant to the same employer at his pre-injury job with modifications. [Emphasis added] 

Physical and vocational rehabilitation are recognized as priorities under w: Va. Code. 23-4-9, in 

order to return an injured worker to substantial gainful employment. The claimant cooperated and 
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attended two (2) functional capacity evaluations as set forth in Exhibit E and also the physical therapy, 

work hardening, and work conditioning as set forth in Exhibit F. The claim administrator failed to issue 

the statutory orders for the development of the rehabilitation plan under W. Va. Code 23-4-9. 

V. CONCLUSION: 

The claimant requests that the Supreme Court REVERSE the decision dated August 30, 2017, by 

the Board of Review REVERSING the Decision entered on March 6, 2017 by the Office of Judges 

insofar as the Decision REVERSED the overpayment;that the Decision of March 6, 2017 be 

VI. CERTIFICATE OF SERVICE: 

Service of the foregoing Petition and Brief of the Claimant, EDWARD REED, in Support of His 
Appeal was had upon the parties herein by mailing true and correct copies thereof by regular United States 
mail, postage prepaid and properly addressed this 25th day of September, 2017 as follows: 

Lisa Warner Hunter, Esq. 
Pullin, Fowler, Flanagan, Brown & Poe 
James Mark Building 
901 Quarrier Street 
Charleston, WV 25301 

REINSTATED; that the other remaining orders be REVERSED; and ....~"""""40 may seem just and proper . 

.-,.,--:........ 

Of Counsel for Claimant: 
M. Jane Glauser, Esquire (WVSB # 1397) 
SCHRADER BYRD & COMPANION, PLLC 
The Maxwell Centre, 32-2Oth Street, Suite 500 
Wheeling, West Virginia 26003 
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