
STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION BOARD OF REVIEW 


EDWARD REED, 

AppellantiAppellee 

Appeal No: 2051867 
JCN: 2014000133 
001 06127/2013 

v. 
EXEL LOGISTICS, INC., 

Appellant/Appellee 

ORDER 

The following case is an appeal by the claimant and the employer from a 

final order of the Workers' Compensation Office of Judges dated March 6, 2017, which 

addressed the claims administrator's orders dated Februa.ry 1, 2016; and June 22, 

2016; and two orders dated June 21, 2016. 

The Workers' Compensation Board of Review has completed a thorough 

review of the record, briefs, and arguments. As required, the Workers' Compensation 

Board of Review has evaluated the decision of the Office of Judges in light of the 

standard of review contained in West Virginia Code § 23-5-12, as well as the applicable 

statutory language as interpreted by the West Virginia Supreme Court of Appeals. 

Upon our review of this case, we have determined to reverse in part the decision of the 

Office of Judges, as the substantial rights of the employer have been prejudiced. 

FINDINGS OF FACT: 

The Board adopts the final order's Findings of Fact. 
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EDWARD REED Appeal No. 2051867 

DISCUSSION: 

The Board agrees with the Office of Judges' order with the exception of 

the ruling regarding an overpayment. The Board finds the Office of Judges' analysis 

and conclusions regarding an overpayment of temporary total disability benefits are 

affected by error of law. 

The issue presented is when an overpayment may be declared. West 

Virginia Code § 23-4-6(c) provides in part as follows: "Notwithstanding any other 

provision of this subdivision to the contrary, no person may receive temporary total 

disability benefits under an award for a single Injury for a period exceeding one hundred 

four weeks from the effective date of the amendment and reenactment of this section in 

the year two thousand three." The Board finds the clear language of the statute 

prohibits the claimant from receiving temporary total disability benefits in excess of one 

hundred four weeks. 

In the instant claim, the claimant reached the maximum amount of 

temporary total disability benefits on or about June 28, 2015. Therefore. any temporary 

total disability benefits paid in this claim on or about June 28. 2015, and thereafter. are 

deemed to be overpayments. The Board finds the declaration of an overpayment 

addressed in the claims administrator's order dated June 22, 2016, was correct and 

should have been affirmed. 

2 



EDWARD REED 	 Appeal No. 2051867 

CONCLUSIONS OF LAW: 

Accordingly, it is hereby ORDERED as follows: 

1. 	 The final order of the Workers' Compensation Office of Judges dated March 6, 

2017, is REVERSED and VACATED insofar and only insofar as it held that no 

overpayment has occurred. 

2. 	 The claims administrator's order dated June 22.2016, declaring an overpayment 

of $10,509.72, is REINSTATED. 

3. 	 The remaining provisions in the Office of Judges' order dated March 6, 2017, are 

AFFIRMED. 

From any final decision of the Board, including any order of remand, an 

application for review may be prosecuted by any party to the Supreme Court of Appeals 

within thirty days from the date of this order. The appeal shall be filed with Rory L. 

Perry. II, Clerk of the West Virginia Supreme Court of Appeals, 1900 Kanawha 

Boulevard, East, Charleston, West Virginia 25305. 

DATED: August 30,2017 

,'1 I - t " 
~L AA rLuck -lUwek , 

'Rli8 Hedrlck-Her-mlele, Chairperson 

cc: EDWARD REED 
M. JANE GLAUSER 

EXEL LOGISnCS, INC. 

LISA WARNER HUNTER 

SEDGWICK CMS 
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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION OFFICE OF JUDGES 


IN THE MATTER OF: 


Edward V. Reed, JCN: 2014000133 
CLAIMANT 

DOl: June 27, 2013 
and 

EXEL Logistics Inc., 
EMPLOYER 

DECISION OF ADMINISTRATIVE LAW JUDGE 

PARTIES: 

Claimant, Edward V. Reed, by counsel, M. Jane Glauser 

Employer, Exel Logistics, Inc., by counsel, Lisa W. Hunter 


ISSUE: 

1. The claimant protested the Claim Administrator's Order dated February 1, 
2016, which denied the request for 12 visits of continued physical therapy. 

2. The claimant protested the Claim Administrator's Order dated June 21, 
2016, which denied the request for a vocational evaluation. 

3. The claimant protested the Claim Administrator's Order dated June 21, 
2016, which denied the request for NAP benefits. 

4. The claimant protested the Claim Administrator's Order dated June 22, 
2016, which declared an overpayment of temporary total disability (TTD) benefits in the 
amount of $10,509.72. 

DECISION: 

It is hereby ORDERED that the Claim Administrator's Order dated February 
1,2016, denying 12 visits of continued physical therapy, be AFFIRMED. 

It is hereby ORDERED that the Claim Administrator's Order dated June 21, 
2106, denying authorization for a vocational evaluation, be AFFIRMED. 

It is hereby ORDERED that the Claim Administrator's Order dated June 21, 
2016, denying NAP benefits, be AFFIRMED. . 
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It is hereby ORDERED that the Claim Administrator's Order dated June 22, 
2016, declaring an overpayment of TTD benefits in the amount of $10,509.72, be 
REVERSED with instructions that no overpayme.nt has occurred and that the claimant is 
to reimbursed for any offset of other benefits due to the overpayment. 

RECORD CONSIDERED: 

See attached. 

FINDINGS OF FACT: 

1. The claimant sustained a compensable work injury on June 27,2013, when he 
injured his left foot/ankle while climbing down off a truck. Per the Employee's Report of 
Occupational Injury dated June 28, 2013, the claimant was diagnosed with fracture of the left 
foot/ankle. 

2. By Claim Administrator's Order dated July 10, 2013, the claim was held 
compensable for lateral malleolus fracture (824.2). 

3. By Claim Administrator's Order dated February 1, 2016, the Claim Administrator 
denied the request for 12 visits of continued physical therapy. The decision was based upon 
the Physician Advisor Decision dated January 29, 2016. The claimant protested and the issue 
of medical treatment is now before this Tribunal. 

4. By Claim Administrators Order dated June 21, 2016, the Claim Administrator 
denied the request for a vocational evaluation as the claimant was terminated by the employer 
Exel, Inc. in May 2015 and was released to return to work at a full capacity with 
modifications/restrictions. The claimant protested and the issue of vocational evaluation is 
before this Tribunal. 

5. By Order dated June 21, 2016, the Claim Administrator denied the request for 
NAP benefits due to an overpayment on file for $10,520.64. The order noted the amount is well 
above the amount of permanent impairment expected for the foot/ankle injury as the claimant's 
disability rate would equal about $1,888.36 per percentage of PPD. The anticipated 
impairment is 2-4%. The claimant protested and the issue of NAP benefits is now before this 
Tribunal. 

6. By Order dated June 22, 2016, the Claim Administrator declared an overpayment 
of TTD benefits in the amount of $10,509.72. The claimant protested and the issue of TTO 
overpayment Is before this Tribunal. 

7. The claimant submitted the Employer's Report of occupational Injury dated June 
27, 2013. The date of injury was listed as June 27, 2013. The claimant injured his left tibia 
when he slipped and fell to the ground while climbing down off his truck. The employer had no 
reason to question the Injury. 
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8. The claimant submitted the records of Steven M. Miller, M.D., dated July 
3, 2013 through September 18, 2013. The claimant presented with left ankle injury and 
pain. The claimant was diagnosed with unstable left ankle lateral malleolus fracture 
with medial sided ligament involvement. On July 5, 2013, the claimant had an open 
reduction internal fixation of the left ankle unstable lateral malleolus fracture performed. 
The post-operative diagnosis was left ankle unstable lateral malleolus fracture. 

9. The claimant submitted the MRI report of the left ankle dated September 
27, 2013, which revealed healing nondisplaced fracture of the distal posterior tibia and 
possible representations of stress fractures. 

10. The claimant submitted the office note of Jonathan Felbel, M.D., dated 
December 17, 2013. The claimant presented with left ankle pain. The assessment was 
sprains and strains ankle unspecified site; and synovitis and tenosynovitis other. A CT 
scan of the left ankle revealed a complete union of the distal fibular and posterior 
malleolar fractures. 

11. The claimant subl'lJitted the records of Dr. Miller dated January 14, 2014 
through April 22, 2014. The claimant presented with left ankle sip ORIF left ankle 
lateral malleolus fracture. The assessment was continued left ankle pain. Dr. Miller 
believed there may be intra-articular debris or damage to the claimant's peroneal 
tendon, or both. 

12. The claimant submitted the records of Dr. Felbel dated May 19, 2014 
through September 28, 2014. The claimant presented with left ankle pain. The 
assessment was peroneal tendonitis; fracture ankle lateral malleolus closed; and sprain 
and strains ankle unspecified site. Dr. Feibel recommended adding peroneal tendonitis 
as an allowed condition of the claim. A left ankle arthroscopy, peroneal tendon 
debridement and a modified Brostrom Gould repair was recommended. 

13. The claimant submitted the Operative Report of Dr. Feibel dated July 16, 
2014. The procedure performed was left ankle removal of internal fixation. The pre and 
post-operative diagnosis was left ankle fracture, painful hardware. 

14. The claimant submitted the report of Dr. Feibel dated July 22, 2014 and 
July 31, 2014. The claimant presented with closed fracture of lateral malleolus and post 
left ankle hardware removal. The claimant was diagnosed with fracture ankle lateral 
malleolus closed (824.2). An MRI of the left ankle was ordered to get a better view of 
what is causing the claimant's continued pain. 

15. The claimant submitted the Claim Administrator's Order dated August 1, 
2014, which granted authorization for a left ankle MRI. 

16. The claimant submitted the MRI report of the left ankle dated August 19, 
2014, which revealed a longitudinal split tear of the distal peroneus brevis tendon at the 
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Jevel of the cuboid and anterior process of the calcaneus; chronic sprain of the anterior 
talofibular ligament, a 1 em ganglion cyst is noted within the or adjacent to the posterior 
taiofibular ligament, just posterior to the distal most fibula; old healed fracture of the 
distal fibula, without bone marrow edema or signs of acute fracture, the previously seen 
internal fixation plate and screws have been remov~d from distal left fibula; and small 5 
mm cluster of degenerative subchondral cysts is noted in the posterolateral aspect of 

-the tibial plafond with no osteochondral lesion of the talar dome. 

17. The claimant submitted the Operative Report of Dr. Feibel dated December 11, 
2014. The procedure performed was left modified Brostrom Gould ankle ligament 
reconstruction; left ankle arthroscopy with major debridement; left peroneus brevis and longus 
tenosynovectomy; and left peroneus brevis tendon repair. The post-operative diagnosis was 
left ankle fracture; left peroneus brevis and longus tenosynovitis; left peroneus brevis tendon 
repair; and left ankle sprain with Instability. 

18. The claimant submitted the records of Dr. Feibel dated December 16, 2014 
through June 2, 2015. The claimant presented for recheck of left ankle sIp left peroneal 
tendon debridement with repair, modified Brostrom Gould ligament repair and ankle 
arthroscopy. The assessment was peroneal tendonitis/tear; and fracture ankle lateral 
malleolus closed. The claimant was to continue use of a brace and was to undergo physical 
therapy. The claimant was to undergo an FCE after completion of physical therapy. As of 
April 24, 2015, the claimant could return to a sedentary position at work with no climbing on 
ladders, In and out of trucks, or walking uneven surfaces or with extended weight bearing. 

19. The claimant submitted the Claim Administrator's Order dated March 25, 2015, 
w~jch g"rant(3d authorization for 4 weeks of physical therapy. 

20. The claimant submitted the MedRisk FeE Authorization dated June 5, 2015. The 
claimant was authorized to have an FCE on June 25,2015. 

21. The claimant and employer submitted the FeE report dated June 25, 2015. The 
claimant was noted to have given maximum effort. It was noted the claimant was terminated 
by the employer. The claimant reported minimal to moderate left ankle pain that increases 
with activity and time on left foot. It was opined the claimant could return to medium/heavy 
level duty if restricted to work in positions/postures other than low work or long periods of 
standing without change of position and on level steady surfaces, at a part to full time level, 
with the opportunity to change positions frequently as needed for pain management. 

22. The claimant submitted the report of Dr. Feibel dated July 6, 2015. The claimant 
presented for recheck of the left ankle. The assessment was peroneal tendonitisltear; fracture 
left ankle lateral malleolus closed; and sprains and strains ankle unspecified site. Dr. Feibel 
noted that the restrictions in the FeE do not need to be permanent and recommended the 

- cl~imant undergo another course of physical therapy. 

23. The claimant submitted the report of Dr. Feibel dated September 8,2015. 
The claimant presented for recheck of the left ankle. The diagnOSis was peroneal 

4 




Edward V. Reed JCN: 2014000133 

tendinitis, left leg; and sprain of unspecified ligament of left ankle. The claimant felt he 
could not do his job therefore, a request was made for a work conditioning program. 

24. The claimant submitted the MedRisk Treatment Authorization dated 
September 17, 2015. The claimant was authorized for 12 sessions of work 
conditioning. 

25. The claimant submitted the First Settlement Physical Therapy records 
dated September 21, 2015 through October 19, 2015. The claimant attended 12 
sessions of work conditioning. It was recommended the claimant continue with work 
conditioning. 

26. The claimant submitted the report of Dr. Feibel datedOctober 20, 2015. 
The claimant presented for recheck of the left ankle. The assessment was sprain of 
unspecified ligament of left ankle; and peroneal tendinitis, left leg. An updated FCE was 
recommended to determine the claimant's permanent work restrictions since he has 
completed work conditioning. 

27. The claimant submitted the Physician's Report of Work Ability by Dr. 
Felbel darted October 21, 2015. It was opined the claimant could return to medium to 
heavy capacity work with restrictions as noted in the FeE conducted on June 25, 2015. 
The restrictions were noted to be temporary. 

28. The claimant submitted the request by Dr. Feibel for an FeE to update the 
claimant's restrictions dated October 27, 2015. 

29. The employer submitted th~ FeE report dated November 13, 2015. It was 
opined the claimant could return to the heavy physical demand level with endurance 
prOjections involving floor to knuckle lifting. However, it was recommended that prior to 
a return to work, the claimant would benefit from a short duration of conservative 
therapy to focus on dysfunctional dynamic stability and lingering/soft tissue mobility 
deficits prior to transition into full work routine. It was reported that an immediate return 
to work would require a modified approach of reducing shift length to 4-6 hours and 
progressing back to full time over a 2-3 week period. 

30. The claimant submitted the report of Dr. Feibel dated November 23, 2015. 
The claimant presented for recheck of the left ankle. The assessment was peroneal 
tendinitis, left leg; and sprain of unspecified ligament of left ankle. Dr. Feibel agreed 
with the FeE's recommendation of a short duration of physical therapy. 

31. The claimant submitted the Physician's Report of Work Ability by Dr. 
Feibel dated November 25, 2015. It was reported the claimant could return to work at 4 
to 6 hours per shift for 3 weeks with progressing to full time. After reaching full time he 
may lift no more than 80 pounds occasionally, 40 pounds frequently, and 16 pounds 
constantly as per the Fe E of November 13, 2015. The claimant was found to have 
reached maximum medical improvement (MMI) on November 24, 2015. Dr. Feibel 
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opined the claimant was a candidate for vocational rehabilitation services focusing on a 
return to work. 
32. The claimant submitted the Claim Administrator's Notice dated December 3, 

2015, which suspended TTD benefits effective November 24, 2015. The benefits were 
suspended on the basis that the clamant had reached MMI per the report of Dr. Feibel dated 
November 24, 2015. 

33. The claimant submitted the Claim Administrator's Order dated December 7, 
2015, which granted authorization for continued physical therapy per the FCE results. 
Attached was the Peer Review report of Mirielle Diaz-Molina, M.D., undated. Dr. Dlaz-Molina 
recommended an additional 5 sessions of physical therapy to transition to home exercise and 
safe work. 

34. The claimant submitted the correspondence of Andrew Sells, PT, dated January 
12, 2016. It was noted the claimant received an additional 5 sessions of physical therapy with 
a primary focus on addressing left ankle mobility and stability. Based upon the claimant's 
progress, it was recommended that continuation of physical therapy is indicated as the short
term rehab stint was not sufficient to achieve functional and symmetrical stability. 

35. The claimant submitted the Physician's Statement of Work Ability by Dr. Feibel 
dated January 19, 2016. It was reported the claimant could retum to work at 4 to 6 hours per 
shift for 3 weeks with progressing to full time. After reaching full time he may lift no more than 
80 pounds occasionally, 40 pounds frequently, and 16 pounds constantly as per the FeE of 
November 13, 2015. The claimant was· found to have reached maximum medical 
improvement (MMI) on November 24, 2015. Dr. Feibel opined the claimant was a candidate 
for vocational rehabilitation services focusing on a return to work. 

36. The employer submitted the Peer Review report of Allen Deutsch, M.D., dated 
January 27, 2019. It was reported the claimant had completed 24 physical therapy sessions 
and 12 work conditioning visits. It was opined the claimant should be able to transition to a 
home exercise program. Dr. Deutsch reported "There is no recent medical records with exam, 
deficit, or clinical rationale for additional supervised PT from the treating Dr." Dr. Deutsch 
further reported the request for additional therapy exceeds evidence based guidelines. It was 
opined the request for an additional 12 therapy visits is not medically necessary. 

37. The claimant submitted the Physician's Statement of Work Ability by Dr. Feibel 
dated February 5, 2016. It was reported the claimant could return to work at full time capacity. 
With the permanent restrictions of lifting no more than 80 pounds occaSionally, 40 pounds 
frequently, and 16 pounds constantly. The claimant was found to have not reached MMI. Dr. 
F eibel opined the claimant was a candidate for vocational 

rehabilitation services focusing on a return to work. Vocational rehabilitation and 
additional physical therapy was requested. 

38. The claimant submitted the Statement of Interest in Physical and 
Vocational Rehabilitation dated May 23, 2016. The claimant certified he was willing to 
fully cooperate in any rehabilitation plan. 
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39. The claimant submitted his Release and Answers to Interrogatories dated 
June 16, 2016. Such was reviewed and considered. 

40.' The claimant submitted the Diagnosis Update by Dr. Feibel dated June 
24, 2Q1-6, in which it is requested that peroneal tendonitis/tear and sprain/strain ankle 
unspecified site, be added to the claim as compensable. 

41. The claimant submitted a Closing Argument dated July 7, 2016, in which it 
is argued that the Claim Administrator's Order dated February 1, 2016, denying 
continued physical therapy, should be reversed and such authorized. 

42. The claimant submitted the record of First Settlement Physical Therapy 
dated July 24, 2016, which indicated the claimant participated in work conditioning from 
September 21 , 2015 through October 19, 2015 for a total of 12 visits. 

43. The employer submitted the report of Prasadarao B. Mukkamala, M.D., 
dated September 12, 2016. The allowed condition of the claim was lateral malleolus 
fracture. The claimant presented with pain in the left foot. It was reported the ctaimant 
is currently not working. It was noted the claimant could ambulate independently and 
walked with a normal gait. The diagnosis was fracture lateral malleolus in the left foot 
treated with internal fixation; and status post ligament reconstruction, debridement, 
synovectomy and peroneus brevis tendon repair. Dr. Mukkamala opined that peroneal 
tendinitis and sprain/strain of the left ankle are reasonable to add to the claim as 
causally related to the compensable injury of June 27, 2013. However, even with those 
conditions added, Dr. Mukkamala opined that no further treatment was required; the 
claimant has already received extensive physical therapy and there was no indication 
for any additional physical therapy. Regarding vocational rehabilitation, Dr. Mukkamala 
reported the claimant did not have a job to return to and therefore he was not a 
candidate for vocational rehabilitation services. It was opined the claimant had reached 
MMI and had a 4% whole person Impairment of the left ankle from the compensable 
injury of June 27, 2013, based upon the AMA Guides to the Evaluation of Permanent 
Impairment. 4th Edition (Guides). 

44. The employer submitted the Claim Administrator's Order dated September 
26, 2016, which granted the claimant a 4% permanent partial disability (PPD) award 
based upon the report of Dr. Mukkamala. The PPD award was subject to an 
overpayment of ITO benefits in the amount of $10,509.72. The claimant filed a protest 
and the issue of PPD and of an overpayment is pending at the Office of Judges. 

45. The claimant submitted a Closing Argument dated October 5, 2016, in 
which it is argued that all Orders in litigation, should be reversed and the claimant 
granted authorization for continuing therapy and vocational rehabilitation; that no 
overpayment be found; that medical TTD be converted to physical rehabilitation; and 
the claimant be paid NAP benefits until the entry of the PPD award. 
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46. The claimant submitted the Medical Statement of Dr. Feibel dated October 11, 
2016. Dr. Felbel requested that based upon his examination of February 5, 2016 that the 
claimant has not reached MMI; and physical therapy and vocational rehabilitation should be 
continued. 

47. The employer submitted a Closing Argument dated December 30, 2016, in which 
it is argue that all Orders in litigation, should be affirmed. 

48. The claimant submitted W.V. CSR §85-15-1 through 85-15-7.3 as well as CSR 
§85-20-1 through 85-20-34.15, such were reviewed and considered. 

DISCUSSION: 

W. Va. Code §23-4-1 g provides that, for all awards made on and after July 1 J 

2003, the resolution of any issue shall be based upon a weighing of all evidence 
pertaining to the issue and a finding that a preponderance of the evidence supports the 
chosen manner of resolution. The process of weighing evidence shall include, but not 
be limited to, an assessment of the relevance, credibility, materiality and reliability that 
the evidence possesses In the context of the issue presented. No issue may be 
resolved by allowing certain evidence to be dispositive simply because it is reliable and 
is most favorable to a party's interests or position. The resolution of issues in claims for 
compensation must be decided on the merits and not according to any principle that 
requires statutes governing workers' compensation to be liberally construed because 
they are remedial in nature. If, after weighing all of the evidence regarding an issue, 
there is a finding that an equal amount of evidentiary weight exists for each side, the 
resolution that is most consistent with the claimant's position will be adopted. 

Preponderance of the evidence means proof that something Is more likely so 
than not so. In other words, a preponderance of the evidence means such evidence, 
when considered and compared with opposing evidence, is more persuasive or 
convincing. Preponderance of the evidence may not be determined by merely counting 
the number of witnesses, reports, evaluations, or other items of evidence. Rather, it Is 
determined by assessing the persuasiveness of the evidence including the opportunity 
for knowledge, information possessed, and manner of testifying or reporting. 

MEDICAL TREATMENT 

The issue is whether the claimant is entitled to the requested medical treatment 
of physical therapy. The claim administrator must provide medically related and 
reasonably required medical treatment, health care or healthcare goods and services 
under the W.Va. Code §23-4-3 and 85 CSR 20. In making this determination, the 
treatment must be for an injury or disease received in the course of or as a result of 
employment. 

The evidence establishes that the claimant has reached MMI and therefore, 
physical therapy is not reasonably required. Per W.V. CSR §85-20-46.8, a claimant will 
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not be reimbursed for physical medicine treatment rendered after he reaches MMI. Per 
the report of Dr. Mukkamala dated September 12, 2016, the claimant was found to have 
reached MMI from his compensable injury. This finding was corroborated by the 
claimant's treating physician per his Physician's Statement of Work Ability dated 
November 25, 2015 and January 19, 2016, wherein it was opined the claimant had met 
MMI and could return to work. 

The treating physician. Dr. Felbel, in a subsequent Physician's Statement of 
Work Ability dated February 5,2016, opined the claimant was not at MMI; however, this 
does not abrogate the previous two findings of MMI. The inconsistent findings, If 
anythIng, render his opinion unreliable. Therefore, the evidence still establishes the 
claimant has reached MMI and therefore is not entitled to further physical therapy. 

VOCATIONAL REHAB 

W.Va. Code §23-4-9 provides for vocational rehabilitation services. The statute 
provides that it Is a goal of the Workers' Compensation program to assist workers to 
return to suitable gainful employment after an injury. It is the shared responsibility of the 
employer. the employee, the physician and the claim administrator to cooperate In the 
development of a rehabilitation process designed to promote reemployment of injured 
employees. Where an employee has sustained a permanent disability or an injury likely 
to result in temporary disability in excess of a period to be determined by rule of the 
Commission, the claim administrator is required to determine whether the employee 
would be assisted in returning to remunerative employment with the provision of 
rehabilitation services. If such a determination Is made, the claim administrator is to 
develop a rehabilitation plan for the employee. W.Va. Code §23-4-9(c) also provides for 
compensation to the claimant on a temporary total disability basis during any period of 
rehabilitation or rehabilitative treatment that renders the claimant totally disabled. 

Further, per CSR § 85-15-3.16 a rehabilitation plan means a plan for vocational 
rehabilitation designed to facilitate the injured worker's return to work developed in 
accordance with Rule 15 by a qualified rehabilitation professional and approved by the 
Insurance Commissioner. The first priority of vocational rehabilitation is to return the 
claimant to the same employer at his pre-injury job; the second priority is to return the 
claimant to the same employer at his pre-injury job with modifications. 

The record shows the claimant underwent two corrective surgeries to the left 
ankle.. Subsequent to the surgeries, Dr. Felbel recommended the claimant undergo 
physical therapy and another FCE; both requests were authorized. The FeE of June 
25, 2015, revealed the claimant was currently performing in the medium physical 
demand level with restrictions. 

Dr. Feibel felt the restrictions were of a temporary nature and recommended the 
claimant undergo another round of physical therapy as well as work conditioning. After 
the claimant completed the physical therapy and work conditioning, the claimant 
attended a final FeE. This FCE of November 13, 2015 detailed the claimant could 
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return to a heavy physical demand level with endurance projections involving floor to 
knuckle lifting. The evaluator noted that an immediate return to work would require a 
modified approach of reducing shift length to 4-6 hours and progressing back to full~time 
over a 2-3 week period.1 On February 5, 2016, Dr. Feibel reported the claimant could 
return to full time capacity work with the permanent restrictions of lifting no more than 80 
pounds occasionally, 40 pounds frequently, and 16 pounds constantly. 

Because the claimant was terminated from his employment as per the FCE dated 
June 25, 2014, there is no indication the employer would not have been able to 
accommodate the lifting restrictions. There is no indication on record as to why the 
claimant was terminated or that he was terminated due to his compensable injury. As 
such, the evidence indicates the claimant could return to his prior employer at full-time 
capacity with permanent lifting restrictions; therefore, vocational rehabilitation Is not 
necessary. 

NAP BENEFITS 

Pursuant to W.Va. Code 23-~7a{c)(2), unless the authorized treating physician 
recommends a permanent partial disability award of 15% or less, the claimants 
entitlement to temporary total disability benefits ceases upon receipt of the medical 
report and the claimant shall be referred for an independent evaluation prior to the entry 
of a permanent disability award. Unless the claimant has already returned to work, the 
claimant shall thereupon receive benefits at the permanent partial disability rate until the 
entry of a permanent disability award or until the claimant returns to work. The amount 
of such benefits paid prior to the receipt of the independent evaluation report shall be 
considered and determined to be payment of the permanent disability award granted, if 
any. In the event that benefits actually paid exceed the amount granted by the 
permanent partial disability award, the claimant is entitled to no further benefits by the 
award and the excess paid shall be an overpayment. 

Thus, there are two incidents which trigger the start of NAP benefits: one, when a 
treating physician recommends a WPI of greater than 15%; and two, when there is 
medical evidence Indicating a permanent disability. Likewise, there are two triggers 
which stop the payment of NAP benefits: one, an entry of a PPD award; and two, a 
return to work. The evidence establishes that the claimant has been granted a PPD 
award per Claim Administrator's Order dated September 26, 2016, which granted the 
claimant a 4% PPD award. Thus, the request for NAP benefits Is rendered moot. 

OVERPAYMENT OF TTD BENEFITS 

The evaluator noted that a short duration of conservative therapy focusing on dysfunctional dynamic 
stability and lingering/soft tissue mobility defICits would benefit the claimant prior to a transition Into a full 
work routine. The conservative care was authorized by Claim Administrator's Order dated December 7, 
2015. 
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Where it is subsequently found by the Insurance Commissioner, private carrier or 
self-insured, whichever is applicable, that the claimant was not entitled to receive such 
temporary total disability benefits or expenses, or any part thereof, so paid. the 
Insurance Commissioner, private carrier or self-insured, whichever is applicable, shall 
credit said employer's account with the amount of the overpayment. When the employer 
has protested the compensability or applied for modification· of a temporary total 
disability benefit award or expenses and the final decision in that case determines that 
the claimant was not entitled to the benefits or expenses, the amount of benefits or 
expenses Is considered overpaid. F or all awards made or no awarded partial benefits 
paid the Insurance Commissioner, private carriers or self-Insured employer may recover 
the amount of overpaid benefits or expenses by withholding, in whole or in part, future 
disability benefits payable to the individual in the same or other claims and credit the 
amount against the overpayment until it Is repaid in full. W.Va. Code §23-4-1c(h). 

According to the clear language of W.Va. Code § 23-4-1 c(h), only overpayments 
resulting from an adjudicated final decision of an employer's protest can be collected 
from the future disability payments of a claimant. Although this statute was revised in 
2009 to reflect the privatization of the workers' compensation system, the language 
requiring an adjudicated final decision of an employer's protest was not deleted or 
otherwise amended. Furthermore, W.Va. Code § 23-5-1 (b)(1) was amended in 2009 to 
prohibit employers from protesting most claim decisions. 

In this claim, the alleged overpayment did not arise from an adjudicated final 
decision of an employer's protest as required by the statute. The Office of Judges can 
only apply the law per its clear language and plain meaning. Accordingly, the Order of 
June 22, 2016, must be reversed, as the TID payments made to the claimant do not 
constitute an overpayment within the meaning of W.Va. Code § 23-4-1 c(h). 

CONCLUSIONS OF LAW: 

In conclusion, it is determined that the request for physical therapy is not 
reasonably required for an injury received in the course of ancl resulting from 
employment. 

Accordingly, it is hereby ORDERED that the Claim Administrator's Order 
dated February 1,2016, denying 12 visits of continued physical therapy, be AFFIRMED. 

In conclusion, it is determined that the claimant could return to his prior 
employer with restrictions and therefore, a vocational evaluation is not required. 

Accordingly, it is hereby ORDERED that the Claim Administrator's Order 
dated June 21, 2106, denying authorization for a vocational evaluation, be AFFIRMED. 

In conclusion, it is determined that the issue of NAP benefIts is moot based 
upon the Claim Administrator's grant of a 4% PPD award on September 26,2016. 
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Accordingly, it is hereby ORDERED that the Claim Administrator's Order 
dated June 21, 2016, denying NAP benefits, be AFFIRMED. 

In conclusion, it is determined that no overpayment of TTD benefits' has 
occurred. 

Accordingly, it is hereby ORDERED that the Claim Administrator's Order 
dated June 22, 2016, declaring an overpayment of TID benefits in the amount of 
$10,509.72, be REVERSED with instructions that no overpayment has occurred and 
that the claimant is to reimbursed for any offset of other benefits due to the 
overpayment. 

APPEAL RIGHTS: 

Under the provisions of W.Va. Code §23-5-12, any aggrieved party may file a 
written appeal within thirty (30) days after receipt of any decision or action of the 
Administrative Law Judge. The appeal shall be filed directly with the Workers' 
Compensation Board of Review at P.O. Box 2628, Charleston, WV, 25329. 

Date: March 6, 2017 
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M. JANE GLAUSER - COUNSEL FOR CLAIMANT 
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LISA WARNER HUNTER - COUNSEL FOR EMPLOYER 
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