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STATEMENT OF THE CASE 


Petitioner's lengthy statement of the case contains issues and argument not relevant to the 

summary judgment order from which he appeals. (Petitioner's Br. at 3-6.) The undisputed facts 

and pertinent procedural history show Petitioner's claims were time-barred and the Circuit Court 

of Kanawha County properly entered summary judgment in favor of State Farm Mutual 

Automobile Insurance Company ("State Farm"). 

On April 1, 2009, Petitioner was involved in an automobile accident in Buckhannon, 

West Virginia, when the vehicle he was operating was struck from the rear by a vehicle operated 

by Shelly Dawn Perkins. (Appendix Record ("A.R.") at 5.) Petitioner claimed to have sustained 

bodily injury as a result of the accident. Id. 

Ms. Perkins was insured under an automobile liability insurance policy issued by F&M 

Fire & Casualty, with liability coverage limits of $100,000 per person. l State Farm policy 52 

0095-EI9-48A, issued to Petitioner and his wife, Dina Bush, as the named insureds, was in force 

on April 1, 2009. (A.R. at 50-88.) The policy provided liability coverage with limits of $50,000 

per person and $100,000 per accident. Id. There was no underinsured motorist ("UIM") coverage 

on the policy as Petitioner's wife, Dina Bush, rejected such coverage on April 16, 2008. (A.R. at 

89.) 

Petitioner retained counsel who advised State Farm of his representation on June 3, 2009. 

(A.R. at 91.) State Farm's fom1er Claim Representative Stacy Bitonti2acknowledged counsel's 

lAfter he filed this action against Ms. Perkins and State Fam1, F&M Fire Casualty paid its 
liability limits to Petitioner on behalf of Ms. Perkins. Ms. Perkins was dismissed from the case 
on July 10,2012. (A.R. at 691-692.) 

2Ms. Bitonti has married and her current name is Stacy Ash. 
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representation and on June 19,2009, provided copies of the Uninsured and Underinsured 

Motorist Coverage Offer forms to him. CAR. at 92-97.) Ms. Bitonti and Petitioner's counsel 

discussed the effectiveness of the forms on at least two occasions and, during their last con

versation on October 29,2009, Petitioner's counsel agreed Petitioner's policy did not provide 

UIM coverage. CA.R. at 98-99.) 

Nonetheless, on March 28, 2011, over a year and one-half after State Farm advised 

Petitioner's counsel that the policy did not provide UIM coverage and over sixteen months after 

counsel agreed there was no UIM coverage available, Petitioner filed this action against Ms. 

Perkins and State Farm. 

Petitioner contended State Farm failed to make a commercially reasonable offer ofUIM 

coverage and failed to obtain a knowing and informed rejection of that coverage, thus requiring 

reformation of the policy to provide UIM coverage. CA.R. at 6-7.) Petitioner also alleged that 

State Farm committed common law bad faith and violated the Unfair Trade Practices Act 

C"UTPA".) CAR. at 7.) 

The parties undertook discovery. In accordance with the lower court's original 

scheduling order, State Farm served its Motion for Partial Summary Judgment on June 1,2015, 

arguing that Petitioner's claims for common law bad faith and violation of the UTP A were barred 

by the statute of limitations and even if the statute oflimitations was not a bar, State Farm was 

entitled to judgment as to Petitioner's claims for violation of the UTP A (A.R. at 26-49.) State 

Farm also sought summary judgment upon Petitioner's claim for punitive damages. CAR. at 45

46.) By Order entered June 18,2015, the trial was continued and the discovery period extended. 

CAR. at 694.) 
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In January 2017, State Farm reformed the policy to provide UIM coverage and paid the 

$50,000 per person reformed limits to Petitioner. In addition, State Farm paid $16,666.66 in 

attorney's fees, pursuant to Hayseeds, Inc. v. State Farm Fire & Cas., 177 W. Va. 323,352 

S.E.2d 73 (1986).3 There was no payment made with respect to Petitioner's claims for violation 

of the UTPA. 

After the parties unsuccessfully engaged in mediation, State Farm filed a supplemental 

memorandum in support of its summary judgment motion. The supplemental memorandum 

addressed Petitioner's contention that the statute of limitations was tolled during the pendency of 

a putative class action in the United States District Court for the Southern District of West 

Virginia styled "Martin v. State Farm Mutual Automobile Insurance Company," Civil Action 

No. 3:10-044. (A.R.213-232) Petitioner claimed because he was a member ofthe putative class 

in l1!artin, the statute of limitations was tolled as of December 29,2009, when the named 

plaintiffs in Martin filed their putative class action. 

The named plaintiffs in the Martin action filed a motion for class certification on April 

22,2011. (A.R. at 233-239.) On August 22, 2011, the Martin Court denied the motion for class 

certification. Martin v. State Farm Mut. Auto. Ins. Co., 809 F. Supp.2d 496,509-510 (S.D.W. 

Va. 2011). However, because Petitioner filed his individual lawsuit on March 28, 2011, prior to 

a decision on class certification, he was not entitled to the benefit of tolling of the statute of 

limitations. Moreover, because the class action was pending in federal court, cross-jurisdictional 

3Although Petitioner seems to contend that additional attorney's fees are owed to him 
because he had a 40% contingency fee contract with counsel, State Farm is not bound by the 
arrangements between Petitioner and his counsel. Instead, under Hayseeds, reasonable attorney's 
fees presumptively are one-third of the face amount of the policy. Id at 329,352 S.E.2d at 80. 
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tolling of this action filed in the Circuit Court of Kanawha County is not permitted. 

The lower court granted State Farm's summary judgment motion at a hearing on June 8, 

2017. (AR. at 1-4,687.) In the Judgment Order Granting State Farm Mutual Automobile 

Insurance Company's Motion for Summary Judgment ("Judgment Order"), the lower court 

correctly analyzed and applied West Virginia law and concluded, based upon the undisputed 

facts, that Petitioner's claims were barred by the statute oflimitation. (A.R. at 1-4.) 

SUMMARY OF ARGUMENT 

Petitioner agrees the "underlying facts of this action are not in dispute" and "this case 

involves application of settled law to a particular set of operative facts that are not in dispute." 

(Petitioner's Br. at 2, 13.) On June 19,2009, Petitioner, through his counsel, was informed that 

the State Farm policy did not provide VIM coverage, as that coverage had been rejected. Copies 

of the VIM offer form were provided to Petitioner's counsel and he had all information needed to 

mount a challenge to State Farm's coverage decision.4 (AR. at 92-97.) Indeed, Petitioner's 

counsel agreed the policy did not provide VIM coverage to Petitioner. (A.R. at 99.) 

A one-year statute of limitations applies to claims for common law bad faith and violation 

of the VTPA Nolandv. Virginia Ins. Reciprocal, 224 W. Va. 372,384,686 S.E.2d 23,35 

(2009); Wilt v. State Auto. Mut. Ins. Co., syl. pt. 1,203 W. Va. 165,506 S.E.2d 608 (1998). 

4The forms utilized by State Farm to make the mandatory offers of VIM coverage differed 
from the forms promulgated by the Insurance Commissioner. When an insurer's form differs 
from the Commissioner's form, the insurer is not entitled to the statutory presumption under W. 
Va. Code §33-6-3Id of a commercially reasonable offer and a knowing and informed rejection of 
VIM coverage. See Thomas v. McDermitt, syl. pt. 12,232 W. Va. 159, 751 S.E.2d 264 (2013). 
In such instances, the insurer has the burden ofproving it made a commercially reasonable offer 
and the insured exercised a knowing and informed rejection of that offer. Id at syl. pt. 3, quoting 
Bias. v. Nationwide Mut. Ins. Co., 179 W. Va. 125,365 S.E.2d 789 (1987). 
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When the offer forms were provided to Petitioner's counsel, Petitioner's cause of action accrued 

and the one-year statute of limitations began to run. 

At that point, Petitioner had all information needed to contest State Farm's coverage 

position, but he did not do so until March 28, 2011, after the one-year statute of limitations 

expired. The discovery rule does not apply to toll the statute of limitations because Petitioner 

knew, or by the exercise of reasonable diligence, should have known ofhis cause of action. 

State Farm did not intentionally nor implicitly waive the statute of limitations defense. 

Given West Virginia's well-settled public policy of encouraging resolution of actions through 

compromise, State Farm's payment of contractual damages and attorney's fees did not waive the 

statute oflimitations defense that State Fam1 asserted in its answer and reiterated in its summary 

judgment motion. Sanders v. Roselawn Memorial Gardens, syl. pt. 1, 152 W. Va. 91, 159 S.E.2d 

784 (1968). 

The statute oflimitations for Petitioner's claims against State Farm were not tolled 

because of the putative class action in Martin v. State Farm Mutual Automobile Insurance 

Company. Although, as a general rule, the filing of a putative class action tolls the statute of 

limitations for all potential class members, that rule does not apply in this case for two reasons. 

American Pipe & Construction Co. v. Utah, 414 U.S. 538, 554 (1973) (without tolling, the 

efficiencies and economies afforded by class actions would be defeated, for potential class 

members would be forced to file their own "protective" motions to intervene in the lawsuit 

before class action status was determined); Crown v. Parker, 462 U.S. 345, 353-54 (1982) 

(extending the American Pipe rule to all putative class members, not just those who sought to 

intervene after denial of class certification.) 
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First, Petitioner filed an individual action without waiting for a ruling on class 

certification. The policy enunciated in American Pipe is not furthered when a plaintiff files an 

individual lawsuit prior to class determination. Wyser-Pratte Management Co., Inc. v. Telxon 

Corporation, 413 F.3d 553 (6th Cir. 2005). In fact, allowing a litigant to take advantage of 

tolling and to also file an individual suit prior to class determination encourages manipulation of 

the statute oflimitations. Rahr v. Grant Thornton LLP, 142 F. Supp.2d 793,800 (N.D. Tex. 

2000). 

Second, even if tolling applied to a litigant such as Petitioner who files an individual 

action prior to class determination, cross-jurisdictional tolling is disfavored. Cross-jurisdictional 

tolling, where a court in one jurisdiction tolls the statute of limitations because of a pending class 

action in another jurisdiction, places the power to determine when a state statute of limitations 

runs within the purview of federal courts (or the state courts ofanother jurisdiction), impinging 

on the sovereignty of West Virginia courts. Maestas v. Sofamore Danek Group, Inc., 33 S.W.3d 

805, 808-09 (Tenn. 2000). 

Finally, the lower court did not rule upon State Farm's alternative argument that it was 

entitled to summary judgment upon the UTP A claims because no genuine issue of material fact 

existed to preclude judgment as a matter of law in State Farm's favor. It is well-settled that this 

Court will not rule upon nonjurisdictional issues that were not addressed by the trial court. Sands 

v. Security Trust Co., syl. pt. 2, 143 W. Va. 522, 102 S.E.2d 733 (1958) ("This Court will not 

pass on a nonjurisdictional question which has not been decided by the trial court in the first 

instance.") Because the lower court did not consider State Farm's alternative basis for summary 

judgment with respect to the UTP A claims, the issue is not properly before the Court. 
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The undisputed facts demonstrate Petitioner's claims were barred by the one-year statute 

oflimitations. The lower court properly granted summary judgment in State Farm's favor and its 

ruling should be affirmed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument under Rule of Appellate Procedure 20(a) is appropriate for issues relating 

to class action tolling and cross-jurisdictional tolling are matters of first impression. 

ARGUMENT 

I. Standard of Review. 

This Court utilizes a de novo standard of review of a lower court's summary judgment 

ruling. See Government Employees Ins. Co. v. Sayre, _ W. Va. _,800 S.E.2d 886, 887 

(2017); Painter v. Peavy, syl. pt. 1, 192 W. Va. 289, 451 S.E.2d 755 (1994). In this case, 

Petitioner agrees the facts are undisputed. (petitioner's Br. at 2, 13.) Based upon the undisputed 

facts, summary judgment in favor of State Farm was proper because: 

[F]rom the totality of the evidence presented, the record could not lead a rational 
trier of fact to find for the nonmoving party, such as where the nonmoving party 
has failed to make a sufficient showing on an essential element of the case it has 
the burden to prove. 

Williams v. Precision Coil, syl. pt. 2,194 W. Va. 52,459 S.E.2d 329 (1995). 

II. The lower court properly found that Petitioner's claims for common law bad 
faith and violation of the UTP A were barred by the one-year statute of limitations. 

State Farm provided the UIM offer forms to Petitioner's counsel on June 19,2009. (A.R. 

at 93.) Over a year and a halflater, on March 28,2011, Petitioner filed this action alleging, inter 

alia, that State Farm breached the duty of good faith and violated the UTP A. Because those 

claims are barred by the statute of limitations, the lower court properly entered summary 
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judgment. 

This Court established a five-step analysis for determining when a cause of action is time

barred: 

First, the court should identifY the applicable statute of limitation for each cause of action. 
Second, the court (or, if material questions of fact exist, the jury) should identifY when 
the requisite elements of the cause of action occurred. Third, the discovery rule should be 
applied to determine when the statute of limitation began to run by determining when the 
plaintiff knew, or by the exercise of reasonable diligence should have known, of the 
elements of a possible cause of action, as set forth in Syllabus Point 4 of Gaither v. City 
Hasp., Inc., supra. Fourth, if the plaintiff is not entitled to the benefit of the discovery 
rule, then determine whether the defendant fraudulently concealed facts that prevented the 
plaintiff from discovering or pursuing the cause of action. Whenever a plaintiff is able to 
show that the defendant fraudulently concealed facts which prevented the plaintiff from 
discovering or pursuing the potential cause of action, the statute of limitation is tolled. 
And fifth, the court or the jury should determine if the statute of limitation period was 
arrested by some other tolling doctrine. Only the first step is purely a question of law; the 
resolution of steps two through five will generally involve questions ofmaterial fact that 
will need to be resolved by the trier of fact. 

Dunn v. Rockwell, syl. pt. 5,225 W. Va. 43, 689 S.E.2d 255 (2009). 

Although the Dunn Court suggested that the test it articulated could "generally involve" 

questions of fact for resolution by a jury, this Court has recognized: 

The mere fact that a particular cause of action contains elements which typically raise a 
factual issue for jury determination does not automatically immunize the case from 
summary judgment. The plaintiff must still discharge his or her burden under West 
Virginia Rule of Civil Procedure 56(c) by demonstrating that a legitimate jury question, 
i.e. a genuine issue of material fact is present. 

Jividen v. Law, syl. pt. 1,194 W. Va. 705,461 S.E.2d 451 (1995). See Dunn, supra, at 63, 689 

S.E.2d at 275 (affirming summary judgment in favor of a defendant on statute of limitations 

grounds.); Mack-Evans v. Hilltop Healthcare etr., Inc., 226 W. Va. 257, 700 S.E.2d 317 (2010) 

(same.) In this case, Petitioner agrees the facts are undisputed. (Petitioner'S Br. at 2, 13.) Thus, 

there was no question of fact for a jury. 
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A. 	 Statutes of limitations are to be strictly construed. 

West Virginia public policy favors strict construction of statutes of limitations. "By 

strictly enforcing statutes of limitations, we are both recognizing and adhering to the legislative 

intent underlying such provisions." Johnson v. Nedeff, 192 W. Va. 260, 265, 452 S .E.2d 63, 68 

(1994). '" [S]tatutes of limitations are favored in the law and cannot be avoided unless the party 

seeking to do so brings himself strictly within some exception. '" Perdue v. Hess, 199 W. Va. 

299,303,484 S.E.2d 182, 186 (1997) (citations omitted.) See also Metz v. Eastern Associated 

Coal, LLC, _ W. Va. _, 799 S.E.2d 707, 715 (2017). 

B. 	 The statute of limitations for Petitioner's common law bad faith and VTPA claims is 
one year. 

Claims for violation of "the Unfair Trade Practices Act, West Virginia Code § 33-11-1 to 

-10 (1996 & Supp.1997), are governed by the one-year statute oflimitations set forth in West 

Virginia Code § 55-2-12(c) (1994)." Wilt v. State Auto. Mut. Ins. Co., syl. pt. 1,203 W. Va. 165, 

506 S.E.2d 608 (1998). Likewise, "we expressly hold that the one year statute of limitations 

contained in W. Va. Code § 55-2-12(c) (1959) (Repl. vol. 2008) applies to a common law bad 

faith claim." Noland v. Virginia Ins. Reciprocal, 244 W. Va. 372, 384, 686 S.E.2d 23,35 

(2009). See also Ash v. Allstate Ins. Co., No. 12-1533,2013 W. Va. Lexis 1104, *11 n.3 (W. Va. 

Oct. 18, 2013) (bad faith claims and claims under the UTP A are subject to a one year statute of 

limitations. ) 

C. 	 The lower court correctly determined that the statute of limitations began to run on 
June 19, 2009, when Petitioner's counsel was informed that the policy did not 
provide VIM coverage. 

It is undisputed that on June 19,2009, Petitioner's counsel was informed that the State 
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Farm policy did not provide VIM coverage, was given a copy of the offer form, and, on October 

29,2009, counsel agreed with State Farm's position that the policy did not provide VIM 

coverage. The lower court, therefore, correctly concluded the statute of limitations began to run 

when Petitioner knew State Farm would not be providing VIM coverage. 

Petitioner attempts to distinguish Noland v. Virginia Insurance Reciprocal from this case, 

but in doing so ignores that in both Noland and the instant case, the statute of limitations began 

to run when the insured definitively knew of the adverse decision relating to either a defense or 

indemnification. The Noland Court explained: 

Therefore, we now hold that, in a first party bad faith claim that is based upon an 
insurer's refusal to defend, and is brought under W. Va.Code § 33-11-4(9) (2002) (Repl. 
Vol. 2006) and/or as a common law bad faith claim, the statute of limitations begins to 
run on the claim when the insured knows or reasonably should have known that the 
insurer refused to defend him or her in an action. 

Id. at 389, 686 S.E.2d at 40. 

The Court rejected the contention the rule announced in Klettner v. State Farm Mutual 

Automobile Insurance Company, 205 W. Va. 587, 519 S.E.2d 870 (1999), applied to first-party 

common law and statutory bad faith claims. In Klettner, the Court held that the statute of 

limitations did not begin to run in a third-party claim for violation of the UTPA until the appeal 

period expired on the underlying claim. The Noland Court rejected application of that rule in 

first-party cases: 

Moreover, we do not believe our ruling in Klettner should extend to a first-party bad faith 
claim because the justification for the rule in Klettner simply does not apply in the 
context of a first-party bad faith claim. (footnote omitted.) 

Noland at 388-89,686 S.E.2d at 39-40. Given this Court's decision that Klettner is inapplicable 

in a first-party situation, the logical conclusion is to apply Noland in instances where the insured 
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was infonned there was no coverage under the policy. 

There is no distinction between accrual of the cause of action when the insurer infonns 

the insured of its decision not to defend and when the insurer infonns the insured of the denial of 

coverage. In both instances, the insured is aware of the adverse decision and the implications 

vis-a-vis defense and indemnification. There is no policy reason for a different rule to apply. 

Petitioner's reliance upon State ex reI. Erie Insurance Property and Casualty Company v. 

Beane, No. 15-0968,2016 W. Va. Lexis 516 (W. Va. June 13,2016), for the proposition that his 

claim did not accrue until he "substantially prevailed" upon the UIM coverage issue is misplaced 

for two reasons. First, in Erie, the property damage claim was denied on the basis of policy 

exclusions. Id. at *2. Here, the denial was based on a lack of coverage under the policy, making 

it akin to the situation in Noland where no defense was provided due to the lack of coverage. 

Second, the Erie Court discussed only the claims for Hayseeds-type damages and 

concluded that until plaintiffs substantially prevailed upon the property damage claim, the statute 

of limitations did not begin to run for the Hayseeds common law bad faith claim. In this case, 

however, Petitioner asserts not only a Hayseeds claim, but also claims for violation of the UTP A. 

The rationale underlying the Court's discussion that a Hayseeds claim does not accrue 

until the policyholder substantially prevails does not apply to a claim under the UTP A. This 

Court has made clear that substantially prevailing upon the contract issue is not a prerequisite to 

proceeding with an action for alleged violation of the UTP A. See McCormick v. Allstate Ins. 

Co., syl. pt. 9, 197 W. Va. 415, 475 S.E.2d 507 (1996) (substantially prevailing is not a predicate 

to recovery under the UTPA.) Even if Erie could apply in this instance, it would apply only to 

Petitioner's common law claim for Hayseeds damages, and not to his claim for violation of the 
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UTPA. 

Both this Court and other courts have found that Noland applies to bar untimely actions, 

even when the claims are premised upon conduct other than the denial of a defense to an insured. 

In Ash v. Allstate Insurance Company, No. 12-1533,2013 W. Va. Lexis 1104 (W. Va. Oct. 18, 

2013), this Court upheld the lower court's grant of summary judgment on statute oflimitations 

grounds to Allstate as to plaintiffs claims for violation of the UTPA. The Court noted "[t]he 

dispositive question is when petitioner knew or should have known that he was supposedly 

entitled to stacked UIM coverage, and not when he knew of all the presumed internal Allstate 

issues that purportedly required stacking." Id at *11. See also Hoh v. Standard Ins. Co., Civil 

Action No. 2:17-cv-01425, 2017 U.S. District Lexis 87162 (S.D.W. Va. June 7, 2017) (applying 

Noland, Court found the statute of limitations on UTP A claims began to run when insurer denied 

plaintiff's claim for coverage); Wilt v. Household Life Ins. Co., Civil Action No. 2:14-cv-31400, 

2016 U.S. Dist. Lexis 135582 (S.D.W. Va. Sept. 30, 2016) (plaintiffs cause of action for alleged 

violation of the UTPA and common law bad faith began to run the date insurer advised her that 

benefits would end in twenty-four months, not the later date when she was advised benefits were 

terminated); Parsons v. Standard Ins. Co., 185 F. Supp.3d 909 (N.D.W. Va. 2016) (plaintiffs 

UTP A and common law bad faith claims based upon the denial of coverage began to run the date 

the insurer denied coverage); Watson v. Nat '/ Union Fire Ins. Co. ofPittsburgh, PA, Civil Action 

No. 5: 13-cv-01939, 2013 U.S. District Lexis 67472 (S.D.W. Va. May 13,2013) (same); Allen v. 

Nationwide Ins. Co., Civil Action No. 3:09-1144,2010 U.S. Dist. Lexis 85580 (S.D.W. Va. Aug. 

19,2010) (plaintiff's cause of action for UTPA violation and common law bad faith based upon 

premium increase accrued when he was given notice ofthe change in premium); Johnson v. 
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Higgins Motor Co., No. 07-C-358-H (Cir. Ct. Raleigh County, W. Va., Jan. 19,2012) (statute of 

limitations on plaintiffs UTPA claim began to run when insurer denied coverage.) (A.R. at 121

128.) 

Applying that rule in this case, the dispositive issue is when Petitioner knew the State 

Farm policy did not provide UIM coverage and knew the UIM offer forms differed from the 

forms promulgated by the Insurance Commissioner. The lower court properly found that the 

statute oflimitations began to run on June 19, 2009, when the UIM offer forms were provided to 

Petitioner's counsel and counsel was informed the policy did not provide UIM coverage. 

D. 	 Petitioner's claims for common law bad faith and alleged violation of the UTPA are 
distinct from his tort claim arising from the accident. 

Petitioner obfuscates the issues by claiming that his common law bad faith claim and 

claim for alleged violation of the UTP A did not accrue until after he filed this action against 

State Farm and after he settled his claim against the underinsured motorist, Shelly Dawn 

Perkins. (Petitioner'S Br. at 18.) This position blurs the distinction between the basis for a claim 

for UIM benefits versus the basis for a claim that State Farm acted in bad faith and allegedly 

violated the UTP A. 

Under W. Va. Code §33-6-31(b) and Pristavec v. Westfield Insurance Company, 184 W. 

Va. 331,400 S.E.2d 575 (1990), and its progeny, payment ofUIM coverage benefits is 

contingent upon the insured's damages exceeding the available liability coverage. However, 

Petitioner's claims for common law bad faith and violation of the UTPA are not contingent upon 

payment of DIM coverage nor contingent upon settlement with the tortfeasor. The claims against 

State Farm are based upon allegations relating to the UIM offer forms used by State Farm. (A.R. 
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at 6-7.) Those claims were not tied to Petitioner's settlement of that claim against the tortfeasor. 

The complaint, filed on March 28,2011, asserted claims against State Farm for common 

law bad faith and violation of the UTP A. CA.R. at 6-7.) The position currently advanced by 

Petitioner begs the question: if his claims did not accrue until settlement with the tortfeasor's 

insurer, then why did he assert those claims in the complaint? Furthermore, if his claims had not 

accrued, then how could he have been a putative class member in the Martin litigation -

litigation that included not only putative class-wide claims for reformation of policies to include 

UIM coverage, but also putative class-wide claims for common law bad faith and violation of the 

UTPA? CA.R. at 637-661, ~~ 66-69, 71-85, 97-98.) 

Inclusion of the claims for common law bad faith and violation of the UTP A in the 

complaint evidences Petitioner's belief that those claims arose well prior to his liability 

settlement. Otherwise, Petitioner would not have had a good faith basis to include those claims in 

the complaint. His claims are premised on State Farm's position the policy did not provide UIM 

coverage -- a position known to Petitioner on June 19,2009. 

E. 	 The discovery rule is inapplicable for it is undisputed Petitioner had all information 
necessary to pursue his cause of action against State Farm. 

It is undisputed that on June 19,2009, State Farm provided Petitioner's counsel with the 

UIM offer forms at issue. It is further undisputed that those offer forms are the basis for 

Petitioner's claims for bad faith and violation ofthe UTPA. CA.R. at 5, ~ 11.) Therefore, the 

discovery rule is inapplicable for Petitioner knew or by exercise of reasonable diligence, should 

have known, the statute of limitations began to run on June 19,2009. 

The Dunn Court directed courts to examine the three factors set forth in Gaither v. City 
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Hospital, Inc., syl. pt. 4, 199 W. Va. 706,487 S.E.2d 901 (1997), to ascertain when a plaintiff 

knew or by the exercise of reasonable diligence, should have known, of the elements of a 

possible cause of action. Dunn, syl. pt. 5,225 W. Va. 43, 689 S.E.2d 255. According to the 

Gaither Court: 

In tort actions, unless there is a clear statutory prohibition to its application, under the 
discovery rule the statute of limitations begins to run when the plaintiff knows, or by the 
exercise of reasonable diligence, should know (1) that the plaintiff has been injured, (2) 
the identity of the entity who owed the plaintiff a duty to act with due care, and who may 
have engaged in conduct that breached that duty, and (3) that the conduct ofthat entity 
has a causal relation to the injury. 

Id. at syl. pt. 4. 

In view of the Court's recent decision in Metz v. Eastern Associated Coal, LLC, _ W. 

Va. _, 799 S.E.2d 707 (2017), it is questionable whether the discovery rule applies to a 

statutory cause of action under the UTP A. In Metz, the Court noted it was significant that an 

action under the Human Rights Act was not a common law tort, but was statutorily based. Id. at 

_, 799 S.E.2d at 712. Similarly, a claim for violation ofthe UTPA is a creature of statute. See 

Wilt v. State Auto. Mut. Ins. Co., 203 W. Va. at 171, 506 S.E.2d at 614 ("Given its recent 

statutory genesis, an unfair settlement practices claim clearly did not survive at common law and 

thus falls squarely into subdivision (c) of West Virginia Code § 55-2-12.") 

The Metz Court observed: 

In marked contrast to those tort cases such as Gaither where a plaintiff has no basis to 
know of his injury (surgical sponge left in body cavity), an employee or prospective 
employee knows of his injury immediately upon finding out that he or she was not hired 
or was terminated or otherwise discriminated against. Consequently, there is no need to 
apply the discovery rule, whose purpose is to avoid barring a plaintiff from bringing suit 
who had no access to the facts underlying his claim-not the legal theories-upon which 
the claim will be pursued. See Sattler v. Bailey, 184 W.Va. 212, 219, 400 S.E.2d 220, 227 
(1990) ("[M]ere lack of knowledge of the actionable wrong ordinarily does not suspend 
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the running of the statute oflimitations ....") ... This distinction is decisive. There is 
simply no sound basis for applying the discovery rule in cases such as the one before us 
when the plaintiff not only knows of his injury-the non-attainment of employment-but 
he or she unequivocally knows the identity of the entity who caused his injury. Given the 
availability of this crucial information, the discovery rule serves no useful purpose. 
(citations and footnote omitted.) 

Id at _, 799 S.E.2d at 715. Similarly, in this case, Petitioner knew of his purported injury as 

soon as State Farm advised him the policy did not provide UIM coverage. 

The purpose of the discovery rule is "to toll the running of the applicable statute of 

limitations until the plaintiff discovers his or her injury and the identity of the injury-causing 

entity." Metz, _ W. Va. at _, 799 S.E.2d at 716. In this case, it is undisputed Petitioner 

knew ofhis alleged injury on June 19, 2009, when State Farm advised him there was no UIM 

coverage and provided the offer forms to his counsel. At the same time, he knew of the entity 

allegedly causing the injury. The discovery rule is inapplicable in this situation. 

Petitioner's assertion that he allegedly did not know of his cause of action until August 

2011 when the Court in Martin v. State Farm Mutual Automobile Insurance Company, 809 F. 

Supp.2d 496,509-510 (S.D.W. Va. 2011), held that the statutory presumption provided under W. 

Va. Code §33-6-31d of a commercially reasonable offer and a knowing and informed rejection of 

UIM coverage is not available to insurers who utilize an offer form which differs from the 

Insurance Commissioner's form is misplaced. Petitioner had all facts necessary on June 19, 

2009, to pursue a claim against State Farm premised upon the offer forms and he pursued such a 

claim when he filed suit on March 28, 2011, well before the Martin Court ruled. 

The Martin Court's legal analysis does not alter the undisputed fact that Petitioner had all 

infomlation he needed to pursue a claim against State Farm. See State ex reI. Vedder v. Zakaib, 
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217 W. Va. 528, 533, 618 S.E.2d 537, 543 (2005) (rejecting plaintiffs argument that her claim 

was not time-barred because she was unaware of the cause of action until the Court decided 

Hannah v. Heeter, 213 W. Va. 704, 584 S.E.2d 560 (2003); noting "there was no legal 

impediment to bringing a spoliation claim in January 2002.") 

There was no impediment to Petitioner bringing a claim challenging the rejection ofUIM 

coverage by his wife. Such actions were not unheard of prior to the Court's decision in Martin 

and Martin did not reflect a wholesale change in West Virginia jurisprudence. See, e.g., Jewell v. 

Ford, 211 W. Va. 592, 567 S.E.2d 602 (2002) (dispute over whether commercially reasonable 

offer made); Westfield Ins. Co. v. Paugh, 219 F. Supp.2d 511 (N.D.W. Va. 2005)(failure to 

utilize Insurance Commissioner's form for offer ofUIM on an umbrella policy); Ammons v. 

Transportation Insurance Co., 219 F. Supp. 2d 885,892 (S.D. Ohio 2002) (insurer's offer forms 

"did not comply with § 33-6-31d, as they contained neither a listing of each vehicle covered 

under the policy nor the premiums associated with each optional level of coverage" and, 

therefore, policy was reformed as a matter of law to provide coverage.) 

State Farm did not conceal nor misrepresent its position. The forms upon which 

Petitioner based the allegations in his complaint are the exact forms provided to Petitioner's 

counsel on June 19,2009. At that point, Petitioner and his counsel had all the facts needed to 

pursue a claim based upon the distinction between State Farm's form and the Insurance 

Commissioner form. Indeed, Petitioner's counsel agreed the policy did not provide UIM 

coverage and Petitioner chose not to timely institute an action against State Farm. 

To the extent Petitioner attempts to imply that State Farm should have informed him he 

could contest the coverage issue, that implication is illogical for two reasons. (Petitioner's Br. at 
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20.) First, Petitioner did not need State Farm's advice as to whether he could contest coverage. 

He had his own counsel to advise him and counsel agreed there was no VIM coverage. 

Second, West Virginia law imposes no obligation whatsoever upon State Farm to instruct 

a policyholder upon the elements of a potential cause of action. There is no duty to notify an 

insured that his or her policy provides VIM coverage. Kronjaeger v. Buckeye Union Ins. Co., 

syl. pt. 8,200 W. Va. 570,490 S.E.2d 657 (1997). If there is no duty to inform of the existence 

of coverage, there is certainly no duty to advise of any disputes relating to State Farm's offer 

form. 

Vnder the Gaither test, Petitioner knew of State Farm's position that there was no VIM 

coverage and had in his possession the VIM offer forms forwarded by State Farm on June 19, 

2009 - the exact forms which provide the basis for his claims of common law bad faith and 

violation of the VTPA. The discovery rule is inapplicable and the statute of limitations began to 

run on June 19, 2009. 

F. 	 State Farm did not waive the statute of limitations defense by reforming the policy 
to provide VIM coverage and paying Hayseeds damages. 

After commencement of litigation and a discovery period, State Farm made the decision 

to reform the policy as a matter oflaw and provide VIM coverage. In January 2017, State Farm 

paid Petitioner the reformed VIM limits of $50,000 and, pursuant to Hayseeds, Inc. v. State Farm 

Fire & Cas., 177 W. Va. 323, 329, 352 S.E.2d 73,80 (1986), paid reasonable attorney's fees of 

$16,666.66. 

It has long been the public policy of this state to encourage resolution of disputes by 

compromise. Sanders v. Roselawn Memorial Gardens, syl. pt. 1, 152 W. Va. 91, 159 S.E.2d 784 
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(1968).5 State Farm's payment of contested contractual benefits and attorney's fees comported 

with that well-settled public policy, but did not constitute a waiver of the statute of limitations as 

a defense to the remaining contested issues. 

Petitioner's reliance upon Smith v. Bell, 129 W. Va. 749,41 S.E.2d 695 (1947), to 

support his claim for waiver is misplaced. In Smith, the grantor specifically waived a statutory 

notice requirement. Id at 758, 41 S.E.2d at 699. That case has no applicability for State Farm 

did not implicitly nor explicitly waive its right to assert the statute of limitations defense merely 

by paying Petitioner contractual benefits and attorney's fees. 

Similarly, Potesta v. United State Fidelity & Guaranty Company, 202 W. Va. 308, 504 

S.E.2d 135 (1998), provides no support for Petitioner's position. Under Potesta, "'there must be 

evidence that demonstrates that a party has intentionally relinquished a known right. '" (citation 

omitted) Id at syl. pt. 2. No such evidence of intentional relinquishment exists. Furthermore, 

under a theory of implied waiver, "the insured must show by clear and convincing evidence ... 

that the insurer intentionally and knowingly waived the previously unarticulated reason(s) for 

denying coverage." Id at syl. pt. 3. State Farm's payment ofUIM benefits and attorney's fees 

does not equate to "clear and convincing evidence" that State Farm intended to and knowingly 

waived the statute of limitations defense. 

State Farm asserted the statute of limitations defense in its answer pursuant to Rule of 

Civil Procedure 8( c), in its original motion for partial summary judgment, and in its supplemental 

memorandum in support of the motion for partial summary judgment. (A.R. at 15,28-35,215

5Indeed, this public policy is embedded in the Rules of Evidence which prohibit evidence 
of furnishing or offering "a valuable consideration in compromising or attempting to compromise 
the claim" in order to prove liability. See Rule of Evidence 408. 
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230.) There was no reason for Petitioner to believe State Farm intended to waive that defense by 

payment of the contractual benefits and attorney's fees.6 

Adopting the rule articulated by Petitioner extinguishes any incentive to resolve portions 

oflitigation while preserving defenses to remaining issues. This contravenes West Virginia's 

public policy of encouraging resolution of suits through compromise. 

III. The general rule that the filing of a class action tolls the statute of limitations 
for putative class members does not apply to Petitioner because he filed an 
individual action prior to determination of class certification. 

This Court has not directly addressed the issue of whether the filing of a class action tolls 

the statute of limitations for all putative class members, but did observe in a footnote that "Courts 

usually" follow the rule that filing of a class action suspends the statute of limitations. In re 

Rezulin Litig., 214 W. Va. 52,66 n.lO, 585 S.E.2d 52, 66 n.lO (2003). The general rule in other 

jurisdictions is that filing of a putative class action tolls the statute of limitations for putative 

class members. 

Beginning with American Pipe & Construction Co. v. Utah, 414 U.S. 538, 554 (1973), 

the United States Supreme Court held that in federal court, the statute of limitations was tolled 

for those who sought to intervene as plaintiffs after a motion for class certification had been 

denied: 

We hold ." the commencement of the original class suit tolls the running of the statute for 
all purported members of the class who make timely motions to intervene after the court 
has found the suit inappropriate for class action status. 

6Even if the Court adopted Petitioner's position, waiver would only apply to Petitioner's 
claim for common law bad faith, inasmuch as the payment of attorney's fees constituted 
Hayseeds damages. No sums were paid to Petitioner with respect to his claims for alleged 
violation of the UTP A. 
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The Supreme Court later extended that rule to all putative class members, not just those 

who sought to intervene after denial of class certification: 

We conclude, as did the Court in American Pipe, that "the commencement of a class 
action suspends the applicable statute of limitations to all asserted members of the class 
who would have been parties had the suit been permitted to continue as a class action." 
414 U.S., at 554. Once the statute oflimitations has been tolled, it remains tolled for all 
members of the putative class until class certification is denied. At that point, class 
members may choose to file their own suits or to intervene as plaintiffs in the pending 
action. 

Crown v. Parker, 462 U.S. 345, 353-54 (1982). 

A. 	 The general rule announced in American Pipe does not apply to Petitioner who 
disavowed the putative class and filed an individual lawsuit before a ruling upon a 
motion for class certification. 

Neither the United States Supreme Court nor this Court has addressed the exact issue 

presented here: whether tolling under American Pipe is available to a plaintiff who files an 

individual suit prior to determination of class certification. Petitioner relied solely upon State 

Farm Mutual Automobile Insurance Company v. Boellstorff, 540 F.3d 1223 (lOth Cir. 2008), to 

support his argument the statute of limitations was tolled, even though he disavowed the putative 

class action by filing his own lawsuit. However, there is a split of authorities on the issue, with 

the First and Sixth Circuits holding that the statute of limitations is not tolled for a litigant who 

files an individual action before class determination and the Second, Ninth and Tenth Circuits 

holding otherwise. See Wyser-Pratte Management Co., Inc. v. Telxon Corporation, 413 F.3d 553 

(6th Cir. 2005) (tolling does not apply to an individual who files suit prior to class 

determination); Glater v. Eli Lilly & Co., 712 F.2d 735, 739 (lst Cir. 1983) (accord); but see 

Boellstorff, 540 F.3d 1223 (lOth Cir. 2008) (tolling applies for plaintiff who files an individual 

suit prior to determination of class certification); In re WorldCom Securities Litigation, 496 F.3d 
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245 (2d Cir. 2007) (same); In re Hanford Nuclear Reservation Litig., 521 F.3d 1028 (9th Cir. 

2008) (same.) 

Relying upon In re WorldCom and In re Hanford, the Court in Boellstorffextended 

American Pipe tolling to litigants who file an individual suit prior to class determination. The 

Court reasoned that American Pipe applied to protect litigants from being required to file 

individual suits to protect the statute of limitations, but did not prevent the filing of individual 

suits. Boellstorff, 540 F.3d at 1230-31. However, the BoellstorffCourt's ruling is internally 

inconsistent. Protecting litigants from being required to file an individual suit to preserve the 

statute of limitations while awaiting a determination of class certification is fundamentally 

different from permitting an individual to take advantage of the tolling doctrine -- meant to 

obviate the need for an individual lawsuit -- and filing an individual action. 

Moreover, the position adopted by the Courts in Boellstorff, In re WorldCom and In re 

Hanford, overlooks the central tenet of the American Pipe tolling doctrine. Absent tolling until a 

ruling on class certification, "[p]otential class members would be induced to file protective 

motions to intervene," which would result in duplication of effort and undermine the very 

efficiencies found in class action litigation. American Pipe, 414 U.S. at 554. See also Crown v. 

Parker, 462 U.S. at 350-51 ("A putative class member who fears that class certification may be 

denied would have every incentive to file a separate action prior to the expiration of his own 

period of limitations. The result would be a needless multiplicity of actions -- precisely the 

situation that Federal Rule of Civil Procedure 23 and the tolling rule ofAmerican Pipe were 

designed to avoid.") 

The Sixth Circuit's reasoning in Wyser-Pratte Management Co., Inc. v. Telxon 
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Corporation, is persuasive and should be adopted by the Court, as it comports with the American 

Pipe rationale that if tolling did not apply, the efficiencies and economies afforded by class 

actions would be defeated, as potential class members would be forced to file their own 

"protective" motions to intervene in the lawsuit before class action status was determined. 

American Pipe at 554. By filing an individual action before class determination, Petitioner 

obviated the efficiencies and economies provided by a class action, in direct contravention of the 

rational ofAmerican Pipe. 

The Wyser-Pratte Court explained: 

[A] number of district courts have held that a plaintiff who chooses to file an independent 
action without waiting for a determination on the class certification issue may not rely on 
the American Pipe tolling doctrine. The reasoning rests in part on the holding in Crown 
that "once the statute of limitations has been tolled, it remains tolled for all members of 
the putative class until class certification is denied. At that point, class members may 
choose to file their own suits or to intervene as plaintiffs in the pending action." 462 U.S. 
at 354. The purposes ofAmerican Pipe tolling are not furthered when plaintiffs file 
independent actions before decision on the issue of class certification but are when 
plaintiffs delay until the certification has been decided until the certification issue has 
been decided. 

Id. at 568-69. 

The Sixth Circuit recently reiterated that under American Pipe, "[t]he litigation efficiency 

and economy of Rule 23 would be lost for the parties and the court if class members filed 

motions to intervene in the suit or filed independent protective actions before the court has the 

opportunity to rule on the viability of a putative class action." Phipps v. Wal-Mart Stores, 792 

F.3d 637, 644 (6th Cir. 2015). See also Glater v. Eli Lilly & Co., 712 F.2d 735, 739 (1st Cir. 

1983) (policies behind American Pipe would be disserved if tolling extended to a plaintiff who 

filed an individual action prior to a ruling upon class action certification as a litigant who files a 
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separate action while the class action is ongoing has decreased the efficiency of a class action by 

filing his or her own suit and is not entitled to the benefits of tolling.) 

Examining the split of authorities, the Court in Chazen v. Deloitte & Touche, LLP, 247 F. 

Supp.2d 1259, 1272 (N.D. Ala. 2003), explained "[t]he more persuasive reasoning rests in those 

cases that have refused to extend the equitable tolling doctrine to cases in which the plaintiff 

consciously chooses not to participate in the class action. Those decisions support the rationale 

enunciated in American Pipe, ... " The Chazen Court held the plaintiff "disavowed" the class 

action by filing his own suit and, therefore, did not receive the benefit of tolling. 

In this case, by filing his individual suit prior to a ruling on class certification by the 

Martin Court, Petitioner "disavowed" the class action and cannot take advantage of class action 

tolling.7 See also Pilalas v. Cadle Co., Civil Action No. 09-11972-GAO, 2011 U.S. Dist. Lexis 

108688 (D. Mass. June 17,2011) (because plaintiff filed her own suit before class determination 

she cannot avail herself ofAmerican Pipe tolling); Hubbard v. Correctional Med Servs., Civil 

Action No. 04-3412, 2008 U.S. Dist. Lexis 58418 (D.N.J. July 30,2008) (plaintiff who files an 

independent action without waiting for class action determination does not receive the benefit of 

American Pipe tolling); McMillian v. AMC Mortgage Servs., 560 F. Supp.2d 1210 (S.D. Ala. 

2008) (rejecting plaintiffs' argument that American Pipe tolling rule applies to all prospective 

class members, even when plaintiffs were not relying upon class action litigation to protect their 

7Petitioner's contention that he had to disavow the class action and file an individual 
action because of the running of the statute of limitations vis-a-vis his tort claim against Ms. 
Perkins is disingenuous. (Petitioner's Br. at 22 n.5.) Filing a tort claim against Ms. Perkins 
because of the impending statute. of limitations did not necessitate including claims against State 
Farm for common law bad faith and violation of the UTPA, particularly when those claims had 
been asserted as a part of the Martin putative class action. 
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rights); In re Fannie Mae Sec., 503 F. Supp.2d 25 (D.D.C. 2007) (American Pipe tolling does not 

apply to plaintiffs who elect to file their own suits before class certification determination); In re 

Enron Corp. Sees., 465 F. Supp.2d 687 (S.D. Tex. 2006) (American Pipe tolling does not apply 

to plaintiffs who opt-out and file individual lawsuits before a determination on class action status 

is made); Chinn v. Giant Food, Inc., 100 F. Supp.2d 331 (D. Md. 2000) (tolling rule does not 

apply to a plaintiff who files an independent action prior to class action determination); In re 

Brand Name Prescription Drugs Antitrust Litig., Civil Action No. 94-C-897, 1998 U.S. Dist. 

Lexis 12534 (N.D. Ill. Aug. 6, 1998) (inequitable to allow plaintiffs to take advantage of the 

tolling rule designed for putative class members when plaintiffs disavowed putative class by 

filing their own lawsuit); Stutz v. Minnesota Mining MIg. Co., 947 F. Supp. 399 (S.D. Ind. 1996) 

(disingenuous for plaintiff to present himself as a putative class member in order to receive the 

benefits of tolling, but to file his own suit before determination of class action certification); 

Wachovia Bank & Trust Co., NA. v. Nat 'I Student Marketing Corp., 461 F. Supp. 999, 1012 

(D.D.C. 1978), rev 'd on other grounds, 650 F.2d (D.C. Cir. 1980), and cert. denied sub nom. 

Pete, Marwick, Mitchell & Co. v. Wachovia Bank & Trust Co., 475 U.S. 954 (1981) (allowing 

tolling for putative class members who file individual lawsuits prior to class certification "would 

sanction duplicative suits and violate the policies behind American Pipe.") 

The American Pipe rule promotes efficiency. Tolling the statute of limitations for 

putative class members until class certification is determined eliminates the need for putative 

class members to file individual lawsuits in order to preserve the statute of limitations. This, in 

turn, promotes judicial economy, obviating the need for multiple individual lawsuits filed solely 

to protect the statute of limitations. That purpose is not served, however, when putative class 
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members such as Petitioner file individual suits before class certification is detennined. 

Moreover, tolling in this situation pennits Petitioner to simultaneously argue that he is a member 

of the putative class, while simultaneously disavowing that class. Such inconsistencies should 

not be rewarded. 

B. 	 Permitting tolling of the statute of limitations for litigants like Petitioner who file 
separate actions prior to determination of class action status encourages 
manipulation of the statute of limitations. 

Extending tolling to a putative class member who files an individual suit prior to class 

detennination pennits manipulation of the statute oflimitations. The tolling rule established in 

American Pipe was "not intended to be a tool to manipulate limitations periods for parties who, 

intending all along to pursue individual claims, assert reliance on the proposed class action just 

long enough to validate their otherwise time barred claims." Rahr v. Grant Thornton LLP, 142 

F. Supp.2d 793,800 (N.D. Tex. 2000). See also In re Fannie Mae Sec., 503 F. Supp.2d 25,33 

n.7 (D.D.C. 2007) (agreeing with Rahr Court that class action tolling is not designed for 

manipulation of the statute of limitations by plaintiffs who file individual lawsuits); Stutz v. 

Minnesota Mining Mfg. Co., 947 F. Supp. 399,403 (S.D. Ind. 1996) (plaintiff "wants his cake 

and to eat it, too" by seeking the benefit of tolling as the tolling rule "cannot be properly read to 

protect the individual plaintiff who files an independent action after the statute of limitations has 

expired but before a certification decision has been rendered in a timely class complaint which 

supposedly includes the plaintiff.") 

That is exactly what Petitioner has attempted in this case. He chose not to be part of the 

putative class action, expressly disavowing that litigation. It is disingenuous for Petitioner to 

disavow the putative class action, but then attempt to rely upon class action tolling predicated 
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upon the very putative class action of which he wanted no part. 

C. American Pipe's tolling rule does not apply on a cross-jurisdictional basis. 

Not only is Petitioner not entitled to the benefit of class action tolling since he repudiated 

the putative class action by filing his own lawsuit, the cross-jurisdictional tolling sought by 

Petitioner is disfavored. Several courts have adopted intra jurisdictional tolling, wherein the 

statute of limitations is tolled for an individual action filed after the dismissal of a class action, if 

the lawsuits were brought "in the same court system." See Wade v. Danek Med, Inc., 182 F.3d 

281,286-87 (4th Cir. 1999); Portwoodv. Ford Motor Co., 183 m.2d 459, 464-65, 701 N.E.2d 

1102, 1104 (1998). 

The reasoning is that without intrajurisdictional tolling, the same court system would be 

burdened by both the filing of the class action, as well as filings from individual plaintiffs 

seeking to protect their rights in the event class certification was denied. Maestas v. Sofamore 

Danek Group, Inc., 33 S.W.3d 805, 808 (Tenn. 2000). There is a distinction, however, between 

intra jurisdictional tolling and cross-jurisdictional tolling. 

The policy reasons for adopting intra jurisdictional tolling do not extend to favor cross

jurisdictional tolling. Cross-jurisdictional tolling occurs when "a court in one jurisdiction tolls 

the applicable statute of limitations based upon the filing of a class action in another 

jurisdiction." (citations omitted.) Quinn v. Louisiana Citizens Prop. Ins. Co., 118 So.3d 1011, 

1018 n.7 (La. 2012). It "implicates tolling one jurisdiction's statute of limitations pending a 

judicial outcome in a foreign jurisdiction." Maestas at 807. 

Despite approving intrajurisdictional tolling, the Tennessee Supreme Court declined to 

adopt cross-jurisdictional tolling, explaining that it did not confer the same benefits as 
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intrajurisdictional tolling: 

We can find no comparable benefit from cross-jurisdictional tolling, however. Our 
adoption of cross-jurisdictional tolling could, in a general sense, benefit the federal court 
system in it disposition of class actions. Nevertheless, Tennessee '"simply has no interest, 
except perhaps out of comity, in furthering the efficiency and economy of the class action 
procedures of another jurisdiction, whether those of the federal courts or those of another 
state." Wade, 182 F.3d at 287. (footnote omitted.) 

Maestas at 808. Such a rule: 

[W]ould essentially grant to federal courts the power to decide when Tennessee's statute 
oflimitations begins to run. Such an outcome is contrary to our legislature's power to 
adopt statutes oflimitations and the exceptions to those statutes, ... and would arguably 
offend the doctrines of federalism and dual sovereignty. 

Id at 809. 

Similarly, the Court in Portwood v. Ford Motor Co., 183 Ill.2d 459, 701 N.E.2d 1102 

(1998), rejected plaintiffs' argument that American Pipe should apply to all putative class 

members who file individual suits after the federal court's denial of class certification, regardless 

of whether the individual action is filed in state or federal court. The Portwood Court explained 

that permitting individual suits to be filed in the same court where class certification was denied 

reduces the total number of filings in that court system as "protective" filings would not be 

necessary. However, "[t]olling a state statute of limitations during the pendency ofa federal 

class action, however, may actually increase the burden on that state's court system, because 

plaintiffs from across the country may elect to file a subsequent suit in that state solely to take 

advantage of the generous tolling rule." Id, 183 Ill.2d at 465-66, 701 N.E.2d at 1004. 

The Portwood Court also expressed concern about Illinois state courts' lack of control 

over the federal courts' dockets, which would render Illinois' statute of limitations dependent 

upon the actions of the federal court. "State courts should not be required to entertain stale 
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claims simply because the controlling statute of limitations expired while a federal court 

considered whether to certify a class action." Id at 466, 701 N.E.2d at 1104. See also Clemens 

v. DaimlerChrysler Corp., 534 F.3d 1017 (9th Cir. 2008) (analyzing the "weight of authority" 

and determining California would not adopt cross-jurisdictional tolling because of California's 

interest in managing its own judicial system); Wade v. Danek Med, Inc., 182 F.3d 281 (4th Cir. 

1999) (predicting that Virginia would not adopt cross-jurisdictional tolling because the 

Commonwealth ofVirginia has no interest in the efficiency and economy of a class action filed 

in federal court or in another state; cross-jurisdictional tolling would open Virginia to forum

shopping plaintiffs who would take advantage of cross-jurisdictional tolling; and, Virginia's 

statute of limitations would be dependent upon the outcome ofcases in other jurisdictions); In re 

Dairy Farmers ofAm., Inc. Cheese Antitrust Litigation, File No. 9CV3690, 2015 U.S. Dist. 

Lexis 84152 (N.D. Ill. June 29, 2015) (although Court applied American Pipe tolling for 

plaintiffs filing individual actions prior to class deternlination, it declined to adopt cross

jurisdictional tolling); Patterson v. Novartis Pharms. Corp., 909 F. Supp.2d 116 (D.R.1. 2012) 

(noting split of authorities with two state Supreme Courts adopting cross-jurisdictional tolling 

and five state Supreme Courts rejecting the doctrine; applying Massachusetts law and declining 

to adopt cross-jurisdictional tolling); In re Urethane Antitrust Litig., 663 F. Supp.2d 1067 (D. 

Kan. 2009) (predicting Indiana would not recognize cross-jurisdictional tolling as the Court was 

not persuaded Indiana would join the "small minority" ofjurisdictions adopting the doctrine); 

Rader v. Greenberg Traurig, LLP, 237 Ariz. 433, 352 P.3d 465 (Ariz. Ct. App. 2015), review 

denied, 2016 Ariz. Lexis 22 (Jan. 5,2016) (declining to apply cross-jurisdictional tolling beyond 

the legislative enactment ofArizona's savings statute which extended statute oflimitations in 
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event case was dismissed for reasons other than on the merits); Quinn v. Louisiana Citizens 

Prop. Ins. Corp., 118 So.3d 1011 (La. 2012) (in declining to adopt cross-jurisdictional tolling, 

the Court noted rationale of cases such as Portwood raising concerns about forum shopping and 

delays occasioned by awaiting rulings from federal courts were consistent with Louisiana law); 

Adedje v. Westat, Inc., 214 Md. App. 1, 75 A.3d 401 (Md. Ct. Spec. App. 2012) (collecting cases 

and agreeing with the majority in declining to adopt cross-jurisdictional tolling as it would 

deplete Maryland judicial resources and Maryland courts would be forced to wait on other 

jurisdictions to rule on class action status); Ravitch v. Price-Waterhouse, 2002 Pa. Super. 49, 793 

A.2d 939 (2002), appeal denied, 572 Pa. 758,818 A.2d 505 (2003) (recognizing split of 

authorities and, adopting reasoning from Portwood v. Ford Motor Co., declined to adopt cross

jurisdictional tolling); Bell v. Showa Denko KK, 899 S.W.2d 749 (Tex. Ct. App. 1995) 

(declined to adopt cross-jurisdictional tolling); Casey v. Merck & Co., Inc., 283 Va. 411, 722 

S.E.2d 842 (Va. 2012) (concluding Virginia law does not permit cross-jurisdictional tolling.) 

Adopting cross-jurisdictional tolling increases the probability that West Virginia'S courts 

would fall victim to forum shopping, with litigants filing suit in West Virginia because actions 

barred elsewhere would be viable under "an overly generous statute of limitations." Maestas at 

808. Although there could be duplicative protective filings from West Virginia plaintiffs 

awaiting a class action determination, such filings would pale in comparison to the filings by out

of-state plaintiffs attracted by an extended statute of limitations.8 Id. 

8In the instant case, the Martin putative class action was comprised of West Virginia 
residents. However, any rule adopted by the Court would apply to all class actions, regardless of 
whether the putative class was comprised ofWest Virginia residents or residents of multiple 
states. 
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Finally, adopting cross-jurisdictional tolling puts West Virginia's statute of limitations in 

the hands of the federal court system as the statute of limitations would be contingent upon "the 

outcome of class certification as to any litigant who is part of a putative class action filed in any 

federal court in the United States." Maestas at 809. Relying upon the actions of a federal court to 

determine when West Virginia's statute of limitations begins to run is an affront to West Virginia 

sovereignty and the power of the Legislature to establish statutes of limitations. 

IV. Because the lower court properly granted State Farm's summary judgment 
motion on the basis of the statute of limitations, it did not address State Farm's 
alternative argument that it was entitled to summary judgment upon Petitioner's 
claims for alleged violation of the UTP A, and, therefore, the issue is not properly 
before this Court. 

In its summary judgment motion, State Farm argued not only were Petitioner's UTPA 

claims barred by the statute of limitations, but also that no genuine issue of material fact existed 

and State Farm was entitled to judgment as a matter oflaw upon those claims. (A.R. at 35-45.) 

Petitioner agrees the facts are undisputed, but confusingly he also asserts that the lower court 

erred in granting summary jUdgment upon the UTP A claims because factual issues existed. 

(Petitioner's Br. at 2, 13, 28, 30-32.) 

Petitioner did not raise that issue during the hearing below. (A.R. at 671-683.) The lower 

court neither addressed nor ruled upon the question ofwhether State Farm was entitled to 

summary judgment as to the UTP A claims on any grounds other than the statute of limitations. 

CA.R. at 1-4, 687.) 

This Court has long held that it will not pass upon issues that have not been addressed nor 

ruled upon by the trial court: 

"'In the exercise of its appellate jurisdiction, this Court will not decide nonjurisdictional 
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questions which were not considered and decided by the court from which the appeal has 
been taken.' Syllabus Point 1, Mowery v. Hitt, 155 W. Va. 103 [, 181 S.E.2d 334] 
(1971)." SyI. pt. 1, Shacklefordv. Catlett, 161 W. Va. 568,244 S.E.2d 327 (1978). 

Voelker v. Frederick Business Properties Co., syI. pt. 3, 195 W. Va. 246,465 S.E.2d 246 (1995). 

See also Evans v. Bayles, 237 W. Va. 269, 275, 787 S.E.2d 540,546 (2016) (Court will not 

consider a matter that has not been determined by the court from which the appeal is taken); 

Doeringv. City ofRonceverte, syI. pt. 5,228 W. Va. 147,718 S.E.2d 497 (2011) (same); Sands 

v. Security Trust Co., syI. pt. 2, 143 W. Va. 522, 102 S.E.2d 733 (1958) ("This Court will not 

pass on a non jurisdictional question which has not been decided by the trial court in the first 

instance.") 

Because the lower court did not consider State Farm's alternative grounds for summary 

judgment with respect to the UTPA claims, that issue is not before the Court.9 

CONCLUSION 

The lower court's order granting State Farm's Motion for Summary Judgment is correct 

and should be affirmed by this Court. As of June 19, 2009, Petitioner undisputedly knew of State 

Farm's position his policy did not provide UIM coverage and he was in possession of the offer 

forms that were utilized to make the UIM offer to his wife. He did not timely file his claims 

against State Farm for common law bad faith and violation of the UTPA. The lower court 

properly found those claims to be barred by the statute of limitations. 

9Ifthe lower court had considered State Farm's alternative grounds for summary 
judgment, State Farm was entitled to summary judgment for the reasons set forth in State Farm's 
Motion for Partial Summary Judgment. CA.R. at 35-45.) 
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