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l._, •• ;, ..:. 

In this case, the Court is being asked to resolve two related questions with respect to 

Petitioner Gary D. Bush's insurance "bad faith" claims against Respondent State Farm Mutual 

,_./h,,~'.' ,'.~ .. _VJ -A1rt'OmebHe:;Insurance'Company·('~State-Farm");-··-'Fhose· questions are, when did- the statute of 

limitations began to run on the Petitioner's claims, and when did it expire. The Petitioner asserts that 

the Circuit Court of Kanawha County answered both questions incorrectly and erred when it 

awarded summary judgment to State Farm. 

The Petitioner's claims against State Farm arise from its alleged failure to make an effective 

offer ofunderinsured motorists ("UIM") coverage to his family. In particular, the Petitioner asserts 

that State Farm failed to make a commercially reasonable offer ofUIM coverage as required under 

W Va. Code §33-6-31, and was, therefore, required to reform his policy to provide UIM coverage 

to him in an amount equal to his liability coverage limits following an April 1, 2009 automobile 

accident. State Farm has since agreed to provide the additional coverage, but has asserted that the 

Petitioner's claims against it for "bad faith" and violations ofWest Virginia's Unfair Trade Practices 

Act are barred by the applicable statute of limitations. In particular, State Farm asserts that the 

statute began to run on June 19,2009, when State Farm's Claims Representative, Stacy Bitonti, sent 

a copy of the UIM coverage selection/rejection forms for the Bush Policy to Petitioner's counsel 

William Tiano, and expired one year later on June 19, 2010. In contrast, the Petitioner has asserted 

that the statute of limitations on such claims did not begin to run until after the underinsured 

tortfeasor's liability limits were exhausted and he discovered that he had a claim. Moreover, the 

Petitioner has also asserted that the running ofthe statute oflimitations was tolled in this case by the 

filing ofa class action against State Farm which raised the same issues on behalfofa putative class 
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.·.h:.. ofwhich the Petitioner would,have..been.a-member.",These issues were resolved by the Circuit Court 

in State Farm's favor in conjunction with State Farm's request for summary judgment. 

In its Judgment Order entered on July 12,2017, the Circuit Court found that the one-year 

,•."",', 'M',...,.... .. ,~·.,... statute•.of limitations.JDr.Mr. ,Mr,_Hush'.s_claims expired on. June 20, 2010, and ,granted .summary,. 

judgment to State Farm. (A.R. 1-3.) Through this appeal, Mr. Bush asserts that the Circuit Court 

failed to properly apply the statute of limitations, failed to recognize the existence of a number of 

questions of material fact which precluded summary judgment, and failed to recognize that State 

Farm had waived any statute of limitations defense to the Petitioner's bad faith claims by paying a 

portion of his claimed damages for its bad faith. State Farm has submitted its Response Briefand 

the Petitioner now submits his Reply. 

ARGUMENT 

I. State Farm's reliance upon Noland, R.N., v. Virginia Ins. Reciprocal is misplaced. 

In its Response Brief, State Farm asserts that the question ofwhen the statute of limitations 

began to run on the Petitioner's bad faith and Unfair Trade Practices Act claims is controlled by this 

Court's holding in Noland, R.N., v. Virginia Ins. Reciprocal, 224 W. Va. 372,686 S.E.2d23 (W. Va. 

2009). Specifically, State Farm asserts that, like the claimant in Nolan, the Petitioner "definitively 

knew" he had a claim against State Farm for common law bad faith and violations of the Unfair 

Trade Practices Act as soon as State Farm sent his counsel the selection/rejection forms showing that 

there was no VIM coverage on the Bush policy. However, State Farm chooses to ignore the fact that 

Nolan dealt with the question of when the statute of limitations begins to run on a cause of action 

for an insurers's refusal to defend its insured which is readily apparent as soon as the claim is denied. 

In contrast, an insurer's liability for UIM benefits is not triggered until the nature and extent of the 
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.... "' ..'."~' .. underlying:tortfeasrn;·?.g"Jiability·isderermined. ·.Becaus~theCourt inNolanexpr-essly noted that it 

was not addressing when the statute begins to run on other types ofbad faith claims (Noland at 40, 

389), State Farm's reliance on Nolan is misplaced. 

Farm's refusal to pay VIM benefits to the Petitioner, not its refusal to defend Mr. Bush against the 

claims of some third party. Such claims are fundamentally different because a claim for breach of 

the duty to defend claim involves liability insurance. In that regard, liability insurance creates two 

duties for the insurer: the duty to defend and the duty to indemnify. Aetna Cas. & Sur. Co. v. Pitrolo, 

176 W. Va. 190, 194,342 S.E.2d 156 (1986). The insurer must defend its insured if the allegations 

and the facts behind them "are reasonably susceptible of an interpretation that the claim may be 

covered by the terms of the insurance policy." Id.; SyI. Pt. 6, Farmers & Mechs. Mut. Ins. Co. v. 

Cook, 210 W. Va. 394, 557 S.E.2d 801 (2001); Horace Mann Ins. Co. v. Leeber, 180 W. Va. 375, 

378,376 S.E.2d 581 (1988) (citing Pitrolo). Therefore, the existence of a duty to defend arises as 

soon as the allegations are made against the insured and depends on the nature ofthose allegations. 

The Court in Nolan was simply recognizing the fact that the claimant's cause of action against his 

insurer for improperly refusing to defend would also exist as soon as the insurer refused to pay for 

the defense. The eventual outcome of the underlying claim would not change the existence of that 

duty to defend and the insured would know ofhis cause ofaction as soon as the denial was issued. 

In contrast, a duty to pay VIM benefits does not exists as soon as an accident occurs. Instead, the 

duty depends on, and is triggered by the outcome of the underlying tort claim. 

This Court has noted: 

. . . the purpose of our statutory requirement that insurers offer 
uninsured and underinsured protection in motor vehicle liability 
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has either no liability insurance coverage (uninsured) or has 

inadequate liability coverage (underinsured). 


State ex reI. Allstate Ins. Co. v. Karl, 190 W.Va. 176, 180-181,437 S.E.2d 749, 753-754 (W. Va. 

.·_-,•.;,,1.9.93)..This.'court..also.indicated in SyLPt. 20f.Postlethwaitv..,B.ostonDldColony Ins. Co., 189, ". 

W.Va. 532,432 S.E.2d 802 (1993), "our uninsured motorist statute, does not authorize a direct 

action against the insurance company providing uninsured motorist coverage until a judgment has 

been obtained against the uninsured motorist," but then recognized in Syl. Pt. 4: 

A plaintiff is not precluded under W.Va. Code 33-6-31(d) (1988), 
from suing an uninsuredlunderinsured insurance carrier ifthe plaintiff 
has settled with the tortfeasor's liability carrier for the full amount of 
the policy and obtained from the carrier a waiver of its right of 
subrogation against the tortfeasor." 

Syl. Pt. 4, id. (citing W. Va. Code § 33-6-31 (d)). This is because the establishment of the alleged 

tortfeasor's liability "is a predicate to imposing liability against an uninsured or underinsured 

motorist insurance carrier under W. Va. Code 33-6-31 (d)." Morrison v. Haynes, 192 W.Va. 303 at 

308,452 S.E.2d 394 at 399, (1994). Therefore, unlike the claimant in Nolan who was seeking to 

recover for an improper refusal to. defend, a claimant such as the Petitioner, who is seeking to 

recover against his insurer for improperly refusing to pay UIM benefits, does not even have a claim 

until the underlying liability ofthe tortfeasor has been established and the underlying liability limits 

have been exhausted through either a settlement or a judgment. 

State Farm next takes issue with the Petitioner's reliance on this Court's holding in State ex 

reI. Erie Ins. Prop. & Cas. Co. v. Beane, No. 150968,2016 WL 3392560 (W. Va. June 13,2016), 

where this Court expressly rejected an effort to apply the Nolan test to determine when the statute 

begins to run on a claim for common law bad faith under Hayseeds v. State Farm Fire and Casualty 
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••.0,'- "~"':'-;J."". ~'.," ..,Compan.y,J,77~W;.Ya<l3.23,> 352.S.E2d7,I{W.Ya•. 1986)., .The,Court indicated that in Hayseeds type 


cases involving the alleged failure to pay benefits, the statute does not begin to run until the insured 


"substantially prevails" on his or her underlying claim. State ex rei. Erie Ins.. Prop. & Cas. Co. v . 


.•• .'c_ .... ;." ... • ....~_ ..Beane,.at 3.-:-.4~"State.Farm attempts.to,distinguish,this.caseJromBeane,by.asserti,ng that in this case., .. ' '. /,.....".. 

the denial was "based on a lack of coverage" while the denial in Beane was based on "policy 

exclusions." The Petitioner would submit that this is a nonsensical distinction without a difference 

since the effect of "policy exclusions" is to create a "lack of coverage." Likewise, State Farm's 

assertion that Beane only dealt with claims for Hayseeds type damages misses the point. The 

Petitioner's right to VIM benefits did not accrue until 2012, when Ms. Perkins' liability insurance 

carrier tendered its policy limits and Mr. Bush requested and obtained a waiver of subrogation from 

State Farm. (See A.R. 198). Bush's common law bad faith claims and his claims for violations of 

the Unfair Trade Practices Act are both based on that right and the statute of limitations could not 

have ran before that right even accrued. Moreover, ifthe statute oflimitations had not began to run 

on any ofthe Petitioner's claims, the Circuit Court's decision to award summary judgment to State 

Farm was in error. 

Finally, State Farm directs the Court to a number ofcases in which Courts have applied the 

Nolan test for when the statute begins to run based on the date coverage was denied. All can be 

readily distinguished from this case based on the fact that the claims at issue had already accrued 

when the denials were made. For example, in Ash v. Allstate Ins. Co., No. 12-1533, 2013 WL 

5676774, (W. Va. Oct. 18,2013), the Court was addressing the issue ofwhether res judicata barred 

a claim against Allstate Insurance Company seeking to stack VIM coverage arising out ofan accident 
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" .."c,:!, " .... ',.,..1; ..• "which..occw;recl.,inJ.992....and,which,had"been;.the..subjectofa..federaLaction,in .1994. The Court ' 

noted: 

Petitioner contends that the statute of limitations was tolled by 
Allstate's fraudulent concealment of its purported obligation to stack 

.• ~"'- ,... _ ••••._, ' ....... ~.-..o- ..• - ... , - ••-.,.UIM.co.v.erage...The;;,dispositru~1ion' i&.when.petitionerJmew_Of..., .', "',, .. , . ....."".:-";;,- ..:; -. 

should have known that he was supposedly entitled to stacked VIM 
coverage, and not when he knew of all of the presumed internal 
Allstate issues that purportedly required stacking. As the circuit court 
properly found, under petitioner's theory in the 1994 suit alleging that 
he was entitled to stacked coverage, "he knew or should have known 
that he had been injured and who supposedly caused that alleged 
injury when his claim was fully and finally settled for 'non-stacked' 
VIM coverage in the amount of $50,000." Accordingly, the circuit 
court did not err in ruling that the applicable statute oflimitations was 
not tolled, and thus precluded petitioner's claims. 

Ash v. Allstate Ins. Co., at 4. Unlike this case, the claimant in Ash had alleged that he was entitled 

to stack his UIM coverage as early as 1994 and was merely seeking to re-litigate the issue based on 

alleged newly discovered evidence. Because Ash's claim had accrued in 1994, the Court properly 

found that the statute oflimitations had expired. Here, the Petitioner's claim for UIM benefits had 

not even accrued in 2010, when State Farm contends the statute expired. Therefore, Ash simply does 

not apply. 

Similarly, inHohv. StandardIns.Co.,No. 2:17-CV-01425, 2017 WL2469237, (S.D.W. Va. 

June 7,2017), the Court was addressing a claim for improper denial ofa claim under an accident and 

sickness policy which, unlike the present case, had accrued at the time of the denial. See, Hoh v. 

Standard Ins. Co. at 6. Likewise, in both Wilt v. Household Life Ins. Co., No.2: 14-CV -31400,2016 

WL 5844485, (S.D.W. Va. Sept. 30,2016), and Parsons v. Standard Ins. Co., 185 F. Supp. 3d 909 

(N.D. W.Va. 2016), the claims involved credit disability coverage and had accrued at the time the 

denials were issued, unlike claims for UIM coverage which do not accrue until the liability of the 
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.:,-.', "~""<" ',". '.,~ ""'"tlIlderinsurced.t0rtieasor.is..r..esoLv.e(L.Putsimply,. StateFarm.:..s reliance on cases decided under Nolan· 

is misguided because, unlike this action, none of the cases involved VIM claims which had not yet 

accrued. 

". "·.JI....·",·..TheJ>..etitioner.'..s»comnumJa.w,,ba4faith"elaims-.ar.e.contingent upon his.underlying torL~. 
claims. 

In its Response Brief, State Farm asserts that the Plaintiff's common law bad faith claims are 

contingent on his underlying tort claims against the underinsured motorist and suggests that the 

Petitioner is confusing the distinction between the basis for his VIM claim and the basis for his claim 

that Sate Farm acted in bad faith. In fact, the two issues are interrelated. 

In the case of Hayseeds v. State Farm Fire and Casualty Company, 177 W.Va. 323, 352 

S.E.2d 73 (W.Va. 1986), this Court held that the common-law rule requiring each party to a lawsuit 

to pay their own attorneys' fees worked a unique hardship on persons who were forced to engage in 

litigation to recover benefits under insurance policies which provide them first party benefits. The 

Court indicated that to impose on the insured the cost of compelling an insurer to honor its 

contractual obligations effectively denies the insured the benefits ofthe contract. Id. at 329-330,80. 

In accordance with this reasoning, the Court concluded that whenever an insured must sue an insurer 

to enforce policy rights and benefits, and the policyholder substantially prevails in the action, 

the insurer is liable for the payment of the insured's reasonable attorneys' fees. Id. Therefore, 

Hayseeds damages are extra-contractual damages which an insured may recover, in addition to the 

benefits and coverages available from the insurer, if the insured substantially prevails in litigation 

to recover contractual benefits due from the insurer. 
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''':'.h·: ".,wr.,l';"'~"'i-'-·"':: ,··"'-.In4;h~ca&.}.()fMarshatl v; Saseen,.192.;W.'va..94,. 4S(),S-.E.2d J9-1.(W.Ma.1994), this Court.c· , 

applied the principles discussed in Hayseeds to claims for UMfUIM coverage. The Court noted, at 

Syl. Pt. 2: 

.... -. '.-" .'--.'-1......w..~>'",~ --""'-!~Ql:IN:l..poli0yk01deF<E}f,.uninslaroo()r:underinsured-.m(')toost coverage.. 
issued pursuant to W.Va.Code, 33-6-31(b) substantially prevails in a 
suit involving such coverage under W.Va.Code, 33-6-31(d), the 
insurer issuing such policy is liable for the amount recovered up to 
the policy limits, the policyholder's reasonable attorney fees, and 
damages proven for aggravation and inconvenience. 

Marshall, at 96, 793. The Court explained: 

Although we recognize that Hayseeds and its progeny involved 
insurance policies covering property damage claims, we can see no 
reason why these principles should not apply to uninsured and 
underinsured motorist coverage. As we pointed out earlier, an insurer 
is required to offer this statutorily authorized coverage when issuing 
an automobile insurance policy. Such policies customarily contain 
coverage for property damage to the insured's vehicle. The critical 
point is that this property damage coverage, as well as the uninsured 
and underinsured motorist coverage, constitutes first party insurance. 
First party insurance means that the insurance carrier has directly 
contracted with the insured to provide coverage and to reimburse the 
insured for his or her damages up to the policy limits. 

The premise underlying Hayseeds was that the insurer had 
contractually promised the insured such coverage. Consequently, the 
insurer had a duty to settle with its insured on a claim for which the 
insured was legally entitled to recover. If the insurer declined to 
settle, and the insured was required to sue and then substantially 
prevailed, the insurer was liable for not just the verdict but also for 
attorney fees and incidental damages 

Marshall, at 100, 797. Therefore, State Farm's assertion that the Petitioner's common law bad faith 

claims under Hayseeds are not contingent on his underlying tort claims against the underinsured 

motorists is simply wrong. In order to recover Hayseeds damages, the Petitioner first had to prevail 

in his underlying tort claim so that he could then "substantially prevail" in his claim for VIM 

28014/606 8 

http:4S(),S-.E.2d


damages contemplated under Hayseeds and Marshall. Since the Petitioner's right to recover.UIM 

benefits had not even been established until 2012, when Perkins' liability insurer offered its limits 

III. The discovery rule should be applied to the Petitioner's claims. 

State Farm next asserts that the discovery rule should not apply to the Petitioner's Unfair 

Trade Practices Act claims because they arise under a statute and did not exist at common law. This 

argument is apparently based on the Court's holding in Metz v. E. Associated Coal, LLC, 239 W. Va. 

157, 799 S.E.2d 707 (2017), where the Court addressed whether the discovery rule should be applied 

to the statute of limitations in employment discrimination claims arising under the West Virginia 

Human Rights Act (w. Va. Code §5-11-1 et. seq.). The Court found that the discovery rule should 

not be applied due to the specific nature of the statutory requirements and stated: 

As discussed above, there is no statutory requirement that a 
complainant be aware ofthe employer's discriminatory animus before 
initiating a suit under the HRA. See W.Va. Code § 5-11-9. As is 
further made clear from the statutory framework, the limitations clock 
begins to advance from the time of the alleged discriminatory act. 
That act-the failure ofEAC to hire Mr. Metz-occurred on July 23, 
2012. 

Metz v. E. Associated Coal, LLC, at 713-14 (2017) However, the Court in Metz also expressly 

recognized that the purpose of the discovery rule is to "avoid barring a plaintiff from bringing suit 

who had no access to the facts underlying his claim." Metz at 715. In this case, one of the "facts 

underlying the Petitioner's claims" is his right to recover DIM benefits. Since the Petitioner's 

"claim" for VIM benefits in this case had not even accrued in 2009, the Petitioner could not have 

"known" all of the facts relating to his injury at that time and the statute of limitations could not 
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Virginia Unfair Trade Practices Act Cw. Va. Code § 33-11-4(9)) does not provide a specific time 

period within which actions must be brought. Instead, the applicable statute of limitations was 

506 S.E.2d 608 (W.Va. 1998). Therefore, State Farm's reliance on Metz for the principle that the 

discovery rule should not apply to the Plaintiffs claims is misplaced. In fact, other Courts which 

have addressed the issue in connection with Unfair Trade Practices Act claims have applied the 

discovery rule and have expressly rejected State Farm's arguments. For example, in Prime Copy 

Plus, Inc. v. Sentinel1ns. Co., Ltd, No. CV 3:15-14655,2016 WL 2851568 (S.D.W. Va. May 13, 

2016), the Court noted: 

Under West Virginia law, a tort claim, which includes UTPA unfair 
settlement claims, "does not 'accrue' for purposes of the statute of 
limitations until the plaintiffs knew or should have known by the 
exercise of reasonable diligence of the nature of their claims." 
Stemple v. Dobson, 400 S.E.2d 561, 564 (W. Va. 1990). Here, 
Sentinel contends the UTP A claim began to accrue on September 10, 
2014, when Sentinel denied coverage, which would put the 
Complaint filed September 30, 2015 past the one-year limit. Mot. to 
Dismiss at 1. Plaintiffs counter their UTP A claim, brought pursuant 
to W. Va. Code § 33-11-4(9)(b), is based on Sentinel's lack of 
prompt response to Plaintiffs' Counsel's letters regarding denial of 
Plaintiffs' insurance claim. Memo. in Opp. to Sentinel's Mot. to 
Dismiss at 4. Under Plaintiffs' theory, their UTPA claim would not 
accrue until sometime after June 8, 2015, when Plaintiffs' Counsel 
sent the first letter, id, placing the Complaint well within the statute 
of limitations. 

Applying the discovery rule to the facts viewed in a light most 
favorable to Plaintiffs, the Complaint was brought within the UTP A's 
statute oflimitations. Although Plaintiffs became aware ofthe denial 
of their insurance claim over one year before suit was filed, a valid 
UTP A claim against an insurer based on a single claim requires 
showing that the insurer both (1) violated the UTP A in the handling 
of the claim and (2) committed violations of the UTPA with such 
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"." 	frequency'; as"'f<r iJidica:te"a>gefieraFbilSme'Ss <l5ractice:"Rollbmafi"V:'"' ,",,'.' ..: '. '. " .. 
Nationwide Mut. Ins. Co., 617 S.E.2d 816, 217 CW. Va. 2005). A 
reasonable fact finder could conclude that Sentinel's failure to 
promptly respond to Plaintiffs' Counsel's letters constituted UTP A 
violations and that such violations are necessary to establish the sort 
of general business practice the UTP A requires for an insurer's 

'=~··"'7,""""_,,"1"""·""'~·'~·-",· ''"'.,;.''V~.: 1ii:t1:1tlityr bas'ed"on hartdtinga sfugte 'claifn:3 "The pUint at which 
Sentinel's alleged violations gave rise to a viable UTP A claim 
presents a factual question a reasonable jury could resolve in 
Plaintiffs' favor. Therefore, the Court will stop at step three of the 
Dunn analysis and not decide in this motion to dismiss whether 
Plaintiffs' UTP A is time-barred 

Prime Copy Plus, Inc. v. Sentinel Ins. Co., Ltd at 3. Here, Mr. Bush contends that State Farm's 

denial of the existence ofUIM coverage was, in and of itself, Ii. misrepresentation of the true facts 

which he did not discover until long after his counsel initially received State Farm's selection! 

rejection forms in 2009. By necessity, this implicates the discovery rule and creates a genuine 

question of material fact. Because there is a factual question as to whether a reasonably prudent 

person in the Mr. Bush's position should have recognized that State Farm's assertion that no VIM 

coverage existed was untrue, summary judgment for State Farm was not warranted. 

IV. 	 By paying "Hayseeds Damages" to the Petitioner, State Farm voluntarily waived its 
right to assert the statute of limitations defense to the Petitioner's bad faith claims. 

In its Response Brief, State Farm asserts that its decision to voluntarily pay the Petitioner an 

amount for attorneys fees and interest when it paid him the UIM benefits did not constitute a waiver 

of its statute of limitations defense. State Farm further implies that this payment was a 

"compromise" and that treating it as a waiver would discourage the settlement of disputed claims. 

This argument ignores both the facts of this case and applicable law. 

State Farm's argument that its payment of attorney's fees to the Petitioner was a 

"compromise" suggests that it was part ofa negotiated settlement between the parties. In fact, State 

, ~",. - . 
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FarmUnilatetallyl.dedd'e'd'tb'S'end'acheck"anddid's(}'without consulting the Petitioner's'counselor' 

inquiring about what attorneys fees had actually been incurred. Rather than a compromise reached 

between the parties, State Farm's voluntary payment ofa portion of the Petitioner's attorneys fees 

In Potesta v. United States Fidelity & Guaranty Company, 202 W.Va. 308,504 S.E.2d 135 

(1998), this Court recognized that the doctrine of waiver "requires that party to have intentionally 

relinquished a known right." Potesta at 315-316, 142-143. Here, State Farm readily admits, at Pg. 

19 of its Response Brief, that it had asserted the statute of limitations defense in its Answer. It 

further admits that it paid both the disputed contractual amount and an amount for attorneys fees 

after asserting that defense and even admits, at Pg. 18, that it paid the additional amount "pursuant 

to Hayseeds Inc. v. State Farm Fire & Cas." Since the bad faith damages provided for by Hayseeds 

expressly include attorney's fees (see Hayseeds at 329-330,80), the inescapable conclusion is that 

State Farm waived its right to assert the statute oflimitations defense with respect to the Petitioner's 

Hayseeds claims. 

V. 	 The class action asserted in the Martin litigation tolled the statute oflimitations for the 
Petitioner's claims. 

State Farm acknowledges in its Response Brie/that West Virginia Courts have not addressed 

the issue of whether the filing of class action claims in Martin v. State Farm Mut. Automobile Ins. 

Co., 809 F. Supp.2d 496 (S.D. W.Va. 2011), preserved the Petitioner's claims since he filed this 

individual action against State Farm before the class claims in Martin were resolved. In that regard, 

this Court indicated in Footnote 10 of In re W. Virginia Rezulin Litig., 214 W. Va. 52, 66, 585 

S.E.2d 52, 66 (2003), that "[c ]ourts usually hold that the timely 'commencement of a class action 

suspends the applicable statute oflimitations as to all asserted members ofthe class who would have 
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.' .-.--~'.: .. -..... ~.~ b'een: parfie~lIad~-suitbeertpettnitted-to --contim:re~as'a~tlaSs-action; ~',~-but -has-not addressed what· 

happens ifa class member files their own separate action before the class claims are resolved. State 

Farm further acknowledges, at Pg. 21 of its Response Brief, that there is a split ofauthority among 

that the majority ofthose jurisdictions have rejected its argument and found that tolling ofthe statute 

applies even when the class member files their own action. 

InAmerican Pipe & Construction Co. v. Utah, 414 U.S. 538, 94 S.Ct. 756 (1974), the United 

States Supreme Court recognized that the filing of a class action tolls the statute of limitations for 

all purported members ofthe proposed class. See American Pipe, 414 U.S. at 552-53, 94 S.Ct. 756. 

However, since American Pipe was decided, there has been an open question regarding whether the 

statute remains tolled for a claimant who files his own suit prior to class certification or dismissal. 

In that regard, the United States Court ofAppeals for the Second Circuit has found that tolling does 

apply even if the class member files their own action in the case of In re WorldCom Securities 

Litigation, 496 F. 3d 245 (2nd Cir. 2007), and noted: 

The theoretical basis on which American Pipe rests is the notion that 
class members are treated as parties to the class action "until and 
unless they received notice thereof and chose not to continue." 
American Pipe, 414 U.S. at 551,94 S.Ct. 756. Because members of 
the asserted class are treated for limitations purposes as having 
instituted their own actions, at least so long as they continue to be 
members ofthe class, the limitations period does not run against them 
during that time. Once they cease to be members of the class-for 
instance, when they opt out or when the certification decision 
excludes them-the limitation period begins to run again on their 
claims. 

Nothing in the Supreme Court decisions described above suggests 
that the rule should be otherwise for a plaintiff who files an individual 
action before certification is resolved. To the contrary, the Supreme 
Court has repeatedly stated that " 'the commencement of a class 
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,- .-: ." _.-<.-..=0 _.;''-'-''._':~Io,- __ ~.~ "--' -'- ...:aetionsnspends-the'applicable -statute uHimitationsas-to-all-asserted'
members of the class who would have been parties had the suit been 
permitted to continue as a class action.' "Crown, 462 U.S. at 353-54, 
103 S.Ct. 2392 (quoting American Pipe, 414 U.S. at 554, 94 S.Ct. 
756). We see no reason not to take this statement at face value. 

,_~U_,_,,_·~·_ . __ '~W'_ ,- .•~-- ..-" 	 Itw(mldnotundermine 1he'purp()ses-of-statutesoflimitatim1S't~e'--->: ".",~.....,;= "".w'''·, ... , " .... 

the benefit of tolling to all those who are asserted to be members of 
the class for as long as the class action purports to assert their claims. 
As the Supreme Court has repeatedly emphasized, the initiation ofa 
class action puts the defendants on notice ofthe claims against them. 
See, e.g., American Pipe, 414 U.S. at 554-55, 94 S.Ct. 756 (noting 
that the purposes of statutes of limitations "are satisfied when ... a 
named plaintiff who is found to be representative of a class 
commences a suit and thereby notifies the defendants not only of the 
substantive claims being brought against them, but also ofthe number 
and generic identities ofthe potential plaintiffs who may participate 
in the judgment"). A defendant is no less on notice when putative 
class members file individual suits before certification. The Supreme 
Court explained that "[c ]lass members who do not file suit while the 
class action is pending cannot be accused ofsleeping on their rights," 
Crown, 462 U.S. at 352,103 S.Ct. 2392; the same is certainly true of 
class members who file individual suitsbefore the court decides certification. 

In re WorldCom Sec. Litig. at 255. The Ninth Circuit reached the same conclusion in In re Hanford 

Nuclear Reservation Litig., 534 F.3d 986 (9th Cir.2008), followed by the Tenth Circuit, which 

considered the question in State Farm Mut. Auto. Ins. Co. V Boellstorff, 540 F. 3d 1223 (loth Cir. 

2008), and noted: 

Additionally, "[w ]hile reduction in the number of suits filed by class 
members" would follow from a forfeiture rule, "it was not the 
purpose ofAmerican Pipe either to reduce the number of suits filed, 
or to force individual plaintiffs to make an early decision whether to 
proceed by individual suit or rely on a class representative." Id. at 
256. Granted, judicial efficiency and economy were foremost in the 
American Pipe Court's mind, but the case "was not meant to induce 
class members to forgo their right to sue individually." Id. Thus, the 
tolling doctrine applies to protect separate suits whenever they are 
filed.Id. 
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BoeNstor.ffat:t23fr~'3'I:''StateHll'In'ackrtowledgesthe'existenc'eofthese decisions but asks the Court 

to adopt the older, minority position, which was taken by the First Circuit, in Glater v. Eli Lilly & 

Co., 712 F.2d 735, 739 (1st Cir.1983), and the Sixth Circuit, in Wyser-Pratte Management Co., Inc. 

In response to State Farm's assertion that permitting tolling for class members who chose to 

opt out before class claims are resolved would result in "a needless multiplicity of actions," the 

Petitioner would point out that the Second, Ninth and Tenth Circuits have all considered that 

argument and soundly rejected it. In fact, even the Sixth Circuit has recognized that its approach 

now represents the minority view. See, Stein v. Regions Morgan Keegan select High Income Fund, 

Inc., 821 F. 3d 780 (6th Cir. 2016), where the Sixth Circuit noted: 

We recognize that Wyser-Pratte now represents the minority rule. Compare Glater 
v. Eli Lilly & Co., 712 F.2d 735, 739 (1st Cir.1983) (approving in dicta offorfeiture 
rule), with State Farm Mut. Auto. Ins. Co. v. Boellstorff, 540 F.3d 1223, 1230 (lOth 
Cir.2008); In re Hanford Nuclear Reservation Litig., 534 F.3d 986, 1009 (9th 
Cir.2008); In re WorldCom Sec. Litig., 496 F.3d 245,254-56 (2d Cir.2007) (holding 
that American Pipe tolling applies to plaintiffs who file actions while class 
certification is pending). . .. However fervently Plaintiffs might wish, and even 
though we may have doubts about its holding, we cannot today overrule Wyser
Pratte. Indeed, subsequent cases have recognized that it remains controlling law. 

Stein, at 789. While State Farm can direct the Court to numerous cases within the First and Sixth 

Circuits that continue to follow the minority rule, it is unable to refute the Tenth Circuit's rejection 

of State Farm's arguments in Boellstorff, where the Court noted: 

... on the macrocosmic level, the Second Circuit's rule would not 
substantially impede the efficiency and economy of the class action 
mechanism. Presumably, the only litigants likely to avail themselves 
ofthe Second Circuit's rule are those that would opt out ofa certified 
class in any case. Permitting early "opt-outs" would not dramatically 
increase the number ofcases filed: most litigants with claims valuable 
enough to pursue separately will likely have filed their individual 
claims before the end of their own limitations period. As such, the 

: . .f..:'_ 
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" 

is likely to approximate in number the group that would later opt-out 
if a class is certified or file individual suits if not. The courts' case
load will likely remain the same; the only difference is when those 
cases show up on the dockets. State Farm, in our opinion, has not 
made a convincing case that imposing an individual claim 

, ......- -"- .. " ~ .. -,.~"..",,~ '---"''1ttotatorlutn'tmtililt&hf6mentbft!re'c1ass certificatiohdecision woulCl' , "".-.,... ",...._-. 
have any noticeable effect on judicial efficiency and economy. 

In fact, State Farm's proposed rule has the potential to backfire. The 
rule would compel individual class members to make a choice as the 
limitations period for their individual claim approaches: file an 
individual action now or sit tight for a class certification decision, no 
matter how long it might take. Litigants in this bind might file 
placeholder suits rather than risk placing their individual actions on 
ice during a potentially prolonged class certification process. Thus, 
State Fann's proposed rule might well precipitate a "needless 
duplication" of actions that would "deprive Rule 23 class actions of 
the efficiency and economy oflitigation which is a principal purpose 
ofthe procedure." American Pipe, 414 U.S. at 553-54,94 S.Ct. 756. 

* * * 
Similarly, State Farm's assertions about the potential for abuse ofthis 
tolling rule are unavailing. Justice Blackmun's concurrence in 
American Pipe cautioned that the opinion "must not be regarded as 
encouragement to lawyers in a case of this kind to frame their 
pleadings as a class action, intentionally, to attract and save members 
ofthe purported class who have slept on their rights." American Pipe, 
414 U.S. at 561, 94 S.Ct. 756 (Blackmun, J., concurring). State Farm 
presses this point, raising the specter of countless class action suits 
filed solely to suspend the limitations period. However, there is no 
evidence that American Pipe released any such flood ofclass actions, 
and the application ofAmerican Pipe that we approve here is only a 
very small extension ofAmerican Pipe. And, ofcourse, it is not in the 
interest of class action counsel to help individual plaintiffs split off 
from the class. 

Boellstorff, at 1232-35. Put simply, the avalanche ofnew lawsuits that State Farm asserts would be 

filed ifAmerican Pipe tolling is permitted in West Virginia when individual class members opt out 

prior to the resolution of the class claims has not appeared in the Second, Ninth or Tenth Circuits, 

despite their adoption ofthe majority rule. Likewise, State Farm's arguments with respect to "cross
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,..~- ',' ""jtrrisdictibnaF~tlitrg-Sifi1ply ignore the'Jactthatthe c1aimants"iItMartin actually' filed their Class""" '.

action in the Circuit Court of Mason County, and State Farm removed the case to Federal Court. 

This Court's finding that the filing ofsuch an action in West Virginia tolled the statute oflimitations 

. ~,.,.,., ".-"'c·"in~thls·C"i:tse 'is'"fi(}ntOre'likelY"icY'ead''litigarrts:iItothefjurisdictiorrs10 conclude'that theyshould' file 

their individual claims here than any other case filed in this State. Accordingly, State Farm's request 

that the Court adopt the minority view and find that the statute of limitations was not tolled by the 

filing ofMartin is unsupported. 

Finally, the Petitioner would point out that the Circuit Court's July 12,2017 Judgment Order 

did not address the issue of tolling in any fashion, despite the fact that the Petitioner had expressly 

asserted that the statute was tolled by the filing ofthe Martin litigation pursuant to In re W. Virginia 

Rezulin Litig. The Circuit Court's refusal to even consider the tolling issue was clear error and State 

Farm was not entitled to summary judgment on that issue as a matter of law. 

CONCLUSION 

For all of the foregoing reasons, this Court should reverse the decision of the Circuit Court 

below's July 12,2017 Judgment Order, and remand this case for further proceedings and trial on the 

Petitioner's claims against the Respondent. 

Respectfully submitted, 


GARY D. BUSH, 


By counsel 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

Petitioner, 
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STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 
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