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ASSIGNMENTS OF ERROR 


(1) 	 The Circuit Court erred in concluding that Mr. Bush's claims are barred by the applicable 
Statute of Limitations. 

(2) 	 The Circuit Court erred in failing to recognize that State Farm waived its right to assert a 
statute of limitations defense to Mr. Bush's bad faith claims by paying a portion of the 
damages associated with those claims. 

(3) 	 The Circuit Court erred in failing to recognize that there are numerous questions of fact to 
be decided by a jury which precluded summary judgment for State Farm. 

STATEMENT OF THE CASE 

Introduction 

In this case, Gary D. Bush sought to recover underinsured motorists coverage ("VIM") 

benefits following an April 1, 2009 automobile accident. He asserted that State Farm Mutual 

Automobile Insurance Company ("State Farm,") failed to make a commercially reasonable offer of 

VIM coverage and, therefore, was required to reform his policy to provide VIM coverage to him in 

an amount equal to his liability coverage limits. (See A.R. 5-8.) His claims are based on the fact 

that State Farm used a VIM selection/rejection form which is materially different from the form 

"prepared and made available" by the West Virginia Insurance Commissioner under W. Va. Code 

§33-6-31d, to make the mandatory offer, and State Farm otherwise failed to make a commercially 

reasonable offer ofVIM coverage. (See A.R. 6-7.) 

After Mr. Bush filed suit, but before the Circuit Court ruled on State Farm's previously filed 

Motion For Partial Summary Judgment, State Farm conceded the coverage issue, reformed its 

policy, and paid the reformed VIM policy limits of $50,000 to the Plaintiff. (See A.R. 214-215.) 

State Farm also conceded its liability for extra-contractual damages under Hayseeds, Inc. v. State 
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Farm Fire & Cas., 352 S.E. 2d 73 (W.Va. 1986), by paying the Plaintiff the additional amount of 

$16,666.00, which purportedly represented a one-third attorney fee on the paid VIM benefits. (A.R. 

215.) Nevertheless, State Farm continued to pursue its request for partial summary judgment with 

respect to Mr. Bush's common law "bad faith" claims and his claims for alleged violations ofWest 

Virginia's Unfair Trade Practices Act based on its assertion that said claims were time-barred under 

the applicable statute oflimitations. (A.R. 213-230.) 

In its Judgment Order entered on July 12,2017, the Circuit Court found that the one-year 

statute of limitations for Mr. Mr. Bush's claims expired on June 20, 2010, and granted summary 

judgment to State Farm. (A.R. 1-3.) Mr. Bush now presents this appeal and asserts that the Circuit 

Court failed to properly apply the statute of limitations, and further failed to recognize that State 

Farm had waived any statute oflimitations defense to his bad faith claims by paying a portion ofhis 

attorneys fees, and failed to recognize that there are numerous questions of fact to be decided by a 

jury which preclude summary judgment for State Farm. 

Statement of Relevant Factual History 

The underlying facts ofthis action are not in dispute. This case arises from an April 1, 2009 

automobile accident, in which Gary Bush was injured when his vehicle was struck from behind by 

a vehicle operated by Shelly Dawn Perkins. At the time of the accident, Ms. Perkins had liability 

insurance coverage through Farmers & Mechanics OfWest Virginia, with liability policy limits of 

$100,000. (A.R. 29.) It is also undisputed that after Mr. Bush's counsel advised State Farm ofhis 

representation ofMr. Bush on June 3, 2009, State Farm's Claims Representative, Stacy Bitonti, sent 

him the VIM coverage selection/rejection forms for the Bush Policy on June 19, 2009, and indicated 

the State Farm Policy did not include any identified UIM coverage. (See A.R. 93-99, the letters 
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attached to State Farm'sMotion For Partial Summary Judgment as "Exhibits 5, 6 and 7"). Mr. Bush 

filed suit against Ms. Perkins on March 28,2011, andjoined State Farm as an additional Defendant 

in order to seek Wlderinsured motorists coverage under the State Farm policy. (See A.R. 5-8, Mr. 

Bush's Complaint.) Mr. Bush asserted that State Farm never properly offered him VIM coverage 

and also asserted claims against State Farm for common law "bad faith" and alleged violations of 

West Virginia's Unfair Trade Practices Act. (See A.R. 7. ) 

The UIM Coverage Issue 

To properly address the nature ofMr Bush's claims against State Farm, it is first necessary 

to review the historical development of the law surrounding offers of VIM coverage in West 

Virginia. Mr Bush's claims arise from State Farm's failure to make a commercially reasonable offer 

ofUIM coverage as required under W. Va. Code §33-6-31, the "omnibus statute." The omnibus 

statute sets forth requirements which apply to all auto insurance polices issued in West Virginia. 

With respect to Wl- and underinsured motorists coverage, the Statute indicates: 

(b) Nor shall any such policy or contract be so issued or delivered 
unless it shall contain an endorsement or provisions Wldertaking to 
pay the insured all sums which he shall be legally entitled to recover 
as damages from the owner or operator of an uninsured motor 
vehicle, within limits which shall be no less than the requirements of 
section two, article four, chapter seventeen-d ofthis code, as amended 
from time to time: Provided, That such policy or contract shall 
provide an option to the insured with appropriately adjusted 
premiums to pay the insured all sums which he shall be legally 
entitled to recover as damages from the owner or operator of an 
uninsured motor vehicle up to an amount of one hundred thousand 
dollars because ofbodily injury to or death ofone person in anyone 
accident and, subject to said limit for one person, in the amount of 
three hundred thousand dollars because ofbodily injury to or death of 
two or more persons in anyone accident and in the amoWlt of fifty 
thousand dollars because of injury to or destruction of property of 
others in anyone accident: Provided, however, That such 

28014/590 3 



endorsement or provisions may exclude the fIrst three hundred dollars 
of property damage reSUlting from the negligence of an uninsured 
motorist: Provided further, That such policy or contract shall 
provide an option to the insured with appropriately adjusted 
premiums to pay the insured all sums which he shall legally be 
entitled to recover as damages from the owner or operator of an 
uninsured or underinsured motor vehicle up to an amount not less 
than limits ofbodily injury liability insurance and property damage 
liability insurance purchased by the insured without setoffagainst 
the insured's policy or any other policy ... 

W. Va. Code §33-6-31 (emphasis added). 

This Court extensively examined these statutory requirements inBias v. Nationwide Mut. Ins. 

Co., 179 W.Va. 125,365 S.E.2d 789 (1987), and explained: 

Code §3 3 -6-31 (b) addresses both uninsured and underinsured 
motorist coverage. It provides, fIrst that every automobile insurance 
policy issued or delivered in West Virginia contain uninsured 
motorist coverage with minimal limits of coverage as set forth in 
West Virginia Code §17D-4-2 (1986 Replacement Vol.). 
Additionally, it provides that each policy shall offer an option for 
somewhat higher dollar limits ofuninsured motorist, which coverage 
is automatic unless waived in writing by the insured. The section's 
third proviso is that each policy shall offer an option for both 
uninsured and underinsured motorist coverage up to the dollar limits 
of the liability insurance purchased by the insured. 

Id at 126,365 S.E.2d at 790 (emphasis in original). 

Recognizing that the omnibus statute was intended to protect West Virginia consumers who 

might not understand the insurance coverages, this Court noted: 

Where an offer ofoptional coverage is required by statute, the insurer 
has the burden of proving that an effective offer was made, ... and 
that any rejection of said offer by the insured was knowing and 
informed. The insurer's offer must be made in a commercially 
reasonable manner, so as to provide the insured with adequate 
information to make an intelligent decision. 

Id. at 127,365 S.E.2d at 791 (citations omitted, emphasis added). 
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Most impOliantly, this Court held that if an insurer cannot establish that its insured made a 

knowing and intelligent rejection of the optional coverage, the amount of un- or underinsured 

motorists coverage will be extended to the level ofcoverage which the insurer was required to offer. 

The Court stated: 

When an insurer is required by statute to offer optional coverage, it 
is included in the policy by operation oflaw when the insurer fails to 
prove an effective offer and a knowing and intelligent rejection by the 
insured. 

Id As such, Bias placed West Virginia insurers in the position of having to prove their insureds' 

knowing and intelligent rej ection of increased levels ofcoverage by their customers. 

In 1993, the difficulties associated with proving a "knowing and intelligent waiver" prompted 

the West Virginia Legislature to enact W. Va. Code §33-6-31d, which required the Insurance 

Commissioner to promulgate a form for use by all insurers in West Virginia. Under W. Va. Code 

§33-6-31d, 

(a) Optional limits of uninsured motor vehicle coverage and 
underinsured motor vehicle coverage required by section thirty one 
of this article shall be made available to the named insured at the 
time ofinitial application for liability coverage and upon any request 
ofthe named insured on aformpreparedand made available by the 
insurance commissioner. The contents of the form shall be as 
prescribed by the commissioner and shall specifically inform the 
named insured of the coverage offered and the rate calculation 
therefor, including, but not limited to, all levels and amounts of 
such coverage available and the number ofvehicles which will be 
subject to the coverage. 

(b)... Any insurer who issues a motor vehicle insurance policy in 
this state shall provide the form to each person who applies for the 
issuance of such policy by delivering the form to the applicant or by 
mailing the form to the applicant together with the applicant's initial 
premium notice ... 
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(c) ... The contents of a form described in this section which has 
been signed by any named insured shall create a presumption that all 
named insureds under the policy received an effective offer of the 
optional coverages described in this section and that all such named 
insureds exercised a knowing and intelligent election or rejection, as 
the case may be, of such offer as specified in the form. Such election 
or rejection is binding on all persons insured under the policy. 

W. Va. Code §33-6-31d (emphasis added). 

Mr. Bush's claims in this case are based on the fact that State Farm failed to prove that it 

made a commercially reasonable offer ofUIM coverage to him. Mr. Bush initially asserted in his 

Complaint that the failure to use the Commissioner's form resulted in the VIM coverage being 

automatically "rolled-up" to an amount equal to the liability limits. (A.R. 6-7.) That allegation was 

supported by the fact that State Farm's selection/rej ection form had previously been found to violate 

W. Va. Code §33-6-31d in the case ofMartin v. State Farm Mutual Automobile Insurance Co., 809 

F. Supp. 2d 496 (S.D. W.Va. 2011). Like Mr. Bush, the Martin claimants had sought to recover 

UIM coverage based upon State Farm's failure to use the mandatory, prescribed forms required by 

W. Va. Code §33-6-31d, and to make a commercially reasonable offer ofUIM coverage. The Court 

in Martin examined the validity of State Farm's selection/rejection forms and noted: 

Thus, rather than having one premium for each level of coverage like the Insurance 
Commissioner forms, State Farm's forms instead list either two or four different 
premiums that are dependent on whether the insured qualifies for a multi-vehicle 
discount, and/or whether the insured has collision insurance. Thus, any insured 
marking "select" next to a coverage level has no idea, based on the face ofthe 
UIMform, which premium he or she will be paying. 

Martin, 809 F. Supp.2d, at 504 (emphasis supplied). The selection/rejection forms signed by Mr. 

Bush's wife and relied up by State Farm in this case utilizes the same multi-column format and 

created the same problems for the Bush family. (See A.R. 96-97.) That fact is significant because 
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the claimants in Martin also sought to assert a class action on behalf ofall similarly situated persons, 

a proposed class that would have included Mr. Bush. 

In response to Mr. Bush's claims and the claims in Martin, State Farm asserted that failing 

to use the mandatory form merely resulted in its loss ofa statutory presumption of a commercially 

reasonable offer of VIM coverage and a reversion to the standards for proving a commercially 

reasonable offer set forth by the West Virginia State Supreme Court in Bias. This Court 

subsequently resolved that issue in response to a certified question in the case of Thomas, et al. v. 

McDermitt, et al., 232 W.Va. 159, 751 S.E. 2d 264 (W.Va. 2013), and found that State Farm's 

failure to use the mandatory form resulted in the loss of a statutory presumption, requiring State 

Farm to prove a "commercially reasonable offer" and a "knowing and informed rejection" under the 

standards set forth in Bias. (See Thomas, at Syl. Pts. 3 and 12.) Apparently recognizing that it could 

not make the requisite showing under Bias in this case, State Farm subsequently agreed to roll-up 

Mr. Bush's coverage on January 11,2017, and also paid Mr. Bush a presumed one-third attorney fee 

based on the rolled-up amount.! (See A.R. 214-215, State Farm's Supplemental Memorandum, at 

Footnote 1 on pgs. 2-3, where State Farm admits that it has done so.) 

Before it proceeded to roll up the coverage and pay a portion ofMr. Bush's extra-contractual 

claims in January of2017, State Farm served its Motion For Partial Summary Judgment on June 1, 

2015, asking the Circuit Court to fmd that Mr. Bush's claims for common law bad faith and State 

Farm's alleged violations of West Virginia's Unfair Trade Practices Act were barred by the 

applicable one year statute oflimitations. (See A.R. 26-48) In particular, State Farm asserted that 

1This amount does not represent the actual attorney fees incurred by Mr. Bush. 
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because it provided Mr. Bush's original counsel with a copy of the VIM selection/rejection forms 

on or about June 19,2009, the one year statute of limitations applicable to such bad faith claims 

expired one year later and thus bars his claims. State Farm submitted its Supplemental Memorandum 

OfLaw In Support OfState Farm Mutual Automobile Insurance Company's Motion For Partial 

Summary Judgment (A.R. 213-231) on March 14,2017, which reiterated its arguments and also 

asserted that the filing ofa class action in Martin did not toll the statute oflimitations since Mr. Bush 

elected to file this suit before the class action was decided. Mr. Bush responded by asserting that the 

statute had not began to run until his underlying claim against the tortfeasor was resolved, and that 

even if it had began to run, it was tolled by the class action in Martin. (See A.R. 156-176 and 625

636.) Mr. Bush also asserted that by voluntarily paying the additional $16,666.00, attomeyfee, State 

Farm waived any statute oflimitations defense it might have had. (See A.R. 168-169.) 

At the June 8, 2017 hearing on State Farm's Motion For Partial Summary Judgment, the 

Circuit Court ruled that Mr. Bush's claims were barred because the statute of limitations began to 

run on June 19,2019, and expired on June 19, 2010. (See A.R. 687.) Based on that finding, the 

Circuit Court granted summary judgment to State Farm in its Judgement Order entered on July 12, 

2017. The Circuit Court found as follows: 

8. 	 Under the second factor enunciated inDunn v. Rockwell, 689 S.E.2d 
255, 265 (W. Va. 2009), the cause of action occurred or accrued 
when Plaintiffknew or should have known State Farm's position that 
the Policy did not provide underinsured motorist coverage. It is clear 
that occurred on June 19, 2009, when State Farm provided his 
counsel with a copy of the Underinsured Motorist Coverage Offer 
form evidencing Plaintiff's wife rejected underinsured motorist 
coverage on April 16, 2008. 

9. 	 The Court concludes that State Farm Mutual Automobile Insurance 
Company's Motion for Partial Summary Judgment is now dispositive 
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of all remaining claims as State Farm reformed the policy and paid 
the reformed underinsured motorist coverage limits to Plaintiff. 
Thus, there is no longer an action to reform the policy and the 
remaining claims are claims for common law bad faith and alleged 
violations of the Unfair Trace Practices Act, both of which are 
governed by the one-year statute oflimitation which expired June 20, 
2010. The Court fmds granting State Farm Mutual Automobile 
Insurance Company's Motion for Partial Summary judgment would 
resolve the entirety of this action. 

10. 	 The Court concludes that pursuant to W. Va. Code §55-2-12(c), the 
one-year statute of limitations for Plaintiff s claims against State 
Farm began to run on June 19,2009, and expired on June 20, 2010. 
Plaintiff s claims against State Farm for common law bad faith and 
alleged violations ofthe Unfair Trade Practices Act, which were filed 
on March 28, 2011, are barred by expiration of the statute of 
limitations. 

(See A.R. 2-3.) Significantly, the Circuit Court did not address Mr. Bush's arguments with respect 

to when the statute of limitations began to run, whether the statute was tolled by the filing of the 

Martin litigation, or whether State Farm waived any statute of limitations defense by paying a 

portion of Mr. Bush's extra-contractual damages. Instead, the Circuit Court announced no 

conclusion oflaw at all with respect to Mr. Bush's arguments regarding when his cause ofaction for 

bad faith failure to pay had accrued or the applicability ofthe discovery rule. Likewise, the Circuit 

Court made no findings with regard to when Mr. Bush, acting as a reasonable, diligent person, 

should have discovered the essential elements of a possible cause of action. Nor did the Circuit 

Court make any findings regarding whether State Farm concealed any material fact that could have 

prevented Mr. Bush from discovering such a cause of action or any conclusion of law related to 

whether the statute oflimitations had been tolled by the filing ofa class action concerning the same 

issues. Therefore, Mr. Bush now asserts that the Circuit Court erred by failing to properly apply the 

statute of limitations, failing to recognize that State Farm had waived any statute of limitations 
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defense to his bad faith claims by paying a portion ofhis attorneys fees, and failing to recognize the 

existence ofnumerous questions offact which should have been decided by a jury. Accordingly, Mr. 

Bush now asks that the Circuit Court's award ofsummary judgment be reversed and that this action 

be remanded so that his claims can proceed to a trial on the merits. 

SUMMARY OF THE ARGUMENT 

Petitioner asserts that the Circuit Court erred by failing to properly apply the statute of 

limitations, failing to recognize that State Farm had waived any statute oflimitations defense to his 

bad faith claims, and failing to recognize the existence ofquestions offact which precluded summary 

judgment. 

With respect to the application of the statute of limitations, the Circuit Court was required 

to (1) identify the applicable statute of limitations for the Petitioner's bad faith claims, (2) identify 

when the requisite elements ofthe Petitioner's cause ofaction occurred, (3) apply the discovery rule 

to determine when the statute of limitation began to run by determining when Mr. Bush knew, or 

should have known, ofhis cause ofaction, (4) determine whether State Farm fraudulently concealed 

facts that prevented Mr. Bush from discovering the cause ofaction, and (5) determine if the statute 

of limitation period was arrested by some other tolling doctrine. Because the Circuit Court failed 

to correctly apply this analysis, the July 12,2017 Judgment Order awarding summary judgment to 

State Farm should be reversed. 

With respect to the fIrst inquiry, the Circuit Court correctly determined that the Petitioner's 

bad faith claims were subject to a one year statute oflimitations, but incorrectly found that the statute 

began to run when State Farm sent copies of the DIM selection/rejection forms to Mr. Bush's 

counsel. In fact, the statute oflimitations for an insurer's bad faith failure to pay does not begin to 
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run until the insured substantially prevails on his underlying claim for the insurance proceeds, which 

did not occur in this case until 2017. The Circuit Court incorrectly applied the standard applicable 

to an insurer's bad faith failure to defend an insured. 

With respect to the second inquiry, the Circuit Court failed to recognize that Mr. Bush's 

claim for UIM benefits did not actually accrue until he settled with the underinsured tortfeasor in 

2012, well after he had filed suit against State Farm. Until that settlement was reached, Mr. Bush's 

right to DIM benefits was not triggered. Therefore, his claims for bad faith failure to pay the benefits 

could not have accrued in 2009. 

With respect to the third inquiry, the Circuit Court failed to apply the discovery rule to Mr. 

Bush's claims. In particular, while State Farm knew that it had used an improper selection/rejection 

form prior to 2009, the Martin litigation which challenged the validity of State Farm's 

selection/rejection forms was not filed until after State Farm had provided the forms to Mr. Bush's 

counsel. Moreover, the Court in Martin did not determine that State Farm's forms were invalid until 

2011. Therefore, there was a genuine question offact with regard to whether a reasonably prudent 

person in Mr. Bush's position would have known ofthe problems with the selection/rejection forms 

and recognized the existence of a possible cause ofaction. 

There is also a genuine question offact with respect to the fourth analysis since State Farm 

knew of the problems with its selection/rejection forms, but failed to advise Mr. Bush of his right 

to challenge the validity of the forms and of its obligation to prove that a commercially reasonable 

offer ofUIM coverage had been made, and that the rejection ofthe UIM coverage was knowing and 

informed. Instead, State Farm continued to rely on its invalid forms even after Mr. Bush filed suit 

and did not concede the issue until 2017. 
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With respect to the fifth analysis, the Circuit Court failed to recognize that even ifthe statute 

oflimitations began to run in 2009, the Martin litigation had tolled the statute until after Mr. Bush 

filed suit in 2011. Mr. Bush was a member ofthe proposed class when Martin was filed in late 2009 

and he has asserted the same type of claims that were being pursued in Martin. Moreover, the fact 

that Mr. Bush filed his own suit does not deprive him of the ability to take advantage ofthe tolling 

of the statute of limitations provided by Martin. 

In addition to the Circuit Court's failure to correctly apply the statute oflimitations, it also 

failed to recognize that State Farm had waived any statute oflimitations defense to the Petitioner's 

bad faith claims by voluntarily paying him a portion of his claimed damages. In particular, State 

Farm voluntarily paid Mr. Bush a portion ofhis claimed attorneys fees when it knew that such fees 

were part of the bad faith damages he was pursuing and also knew that it had asserted the statute of 

limitations as a defense. This constitutes a !mowing waiver ofits rights and forecloses State Farm's 

statute of limitations defense. 

Finally, the Circuit Court failed to recognize that there are numerous genuine questions of 

fact with respect to the Petitioner's bad faith claims which preclude summary judgment in favor of 

State Farm. In particular, there are questions of fact with respect to whether State Farm 

misrepresented pertinent facts concerning the availability ofVIM coverage and the validity of its 

selection/rejection forms. Likewise, there are questions of fact concerning whether State Farm 

conducted any investigation to support its claim ofa commercially reasonable offer ofUIM coverage 

beyond obtaining the defective selection/rejection form and whether State Farm compelled the 

Petitioner and others to file suit in order to recover VIM proceeds based on its defective forms. All 

of these questions of fact preclude summary judgment on the statute of limitations defense.' 
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Therefore, Mr. Bush asks that the Circuit Court's July 12, 2017 Judgment Order be reversed and 

that this action be remanded so that his claims can proceed to a trial on the merits. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Petitioner represents that oral argument is necessary pursuant to the criteria contained 

in Rule 18(a) of the Rules of Appellate Procedure for the Supreme Court of Appeals of West 

Virginia, because the parties have not agreed to waive oral argument; the petition is not frivolous; 

and the parties disagree as to whether the dispositive issues have been authoritatively decided by 

this Court. The Petitioner further represents that oral argument should take place pursuant to Rule 

19 of this Court's Rules ofAppellate Procedure, as opposed to Rule 20, because this case involves 

the application of settled law to a particular set of operative facts that are not in dispute. 

ARGUMENT 

I. Standard of Review. 

Petitioner appeals the July 12, 2017 Judgment Order issued by the Circuit Court granting 

summary judgment to the Respondent, State Farm, and dismissing Mr. Bush's claims. Under settled 

West Virginia law, the July 12,2017 Judgment Orderis subjectto de novo review. Painter v. Peavy, 

192 W.Va. 189,451 S.E.2d 755 (1994) ("A circuit court's entry of summary judgment is reviewed 

de novo."); see also, Findley v. State Farm Mut. Auto. Ins. Co., 213 W.Va. 80, 576 S.E.2d 807 

(2002) ("This Cowi reviews de novo the denial of a motion for summary judgment, where such a 

ruling is properly reviewable by this Court."). 

When undertaking a de novo review, the Court applies the same standards that the Circuit 

Court applied to determine whether summary judgment was appropriate. Williams v. Precision Coil, 

Inc., 194 W.Va. 52, 59,459 S.E.2d 329, 335 (1995). In that regard, 
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'" [a] motion for summary judgment should be granted only when it is clear that there 
is no genuine question of fact to be tried and inquiry concerning the facts is not 
desirable to clarify the application of the law.' Syllabus Point 3, Aetna Casualty & 
Surety Co. v. Federal Insurance Co. O/New York, 148 W.Va. 160, 133 S.E. 2d 770 
(1963)." Syllabus Point 1,Andrickv. Town ofBuckhannon, 187W. Va. 706,421 S.E. 
2d 247 (1992) 

Syi. Pt. 2, Painter. Likewise, Rule 56 of the West Virginia Rules 0/ Civil Procedure governs 

requests for summary judgement and provides: "The judgment sought shall be rendered forthwith 

if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the 

affidavits, ifany, show that there is no genuine issue as to any material fact and that the moving party 

is entitled to a judgment as a matter of law." 

II. 	 The Circuit Court erred in concluding that Mr. Bush's claims are barred by the 
applicable Statute of Limitations. 

The Petitioner contends that the Circuit Court did not correctly apply the statute oflimitations 

because it did not correctly determine when the statute began to run, failed to recognize that Mr. 

Bush's claim for DIM benefits did not actually accrue until 20 12, failed to apply the discovery rule, 

and failed to recognize that the running of the statute was tolled in any event by the filing of the 

Martin litigation. Each of these errors will be addressed in turn. 

A. 	 The Circuit Court did not correctly determine when the statute o/limitations began to run. 

The Circuit Court granted State Farm's Motion For Partial Summary Judgment based on its 

finding that Mr. Bush's claims for common law "bad faith" and violations ofWest Virginia's Unfair 

Trade Practices Act were not filed within the applicable statute oflimitations period. In particular, 

the Circuit Count found that the statute of limitations began to run on June 19, 2009, when State 

Farm provided Plaintiff's counsel with a copy of State Farm's VIM selection/rejection forms, and 

28014/590 	 14 



expired one year later on June 20,2010. (A.R. 2-3)2 This finding was apparently based on State 

Farm's argument regarding when the statute begins to run under Noland, R.N., v. Virginia Ins. 

Reciprocal, 224 W. Va. 372, 686 S.E.2d 23 (W. Va. 2009), a decision which dealt with the question 

ofwhen the statute oflimitations begins to run on a first-party common-law bad faith cause ofaction 

for an insurers's refusal to defend its insured. State Farm's reliance on Noland with regard to when 

the statute began to run was misplaced. 

In analyzing statute oflimitation defenses, this Court applies the following five (5) factors 

to detennine whether a cause ofaction is time-barred: 

First, the court should identify the applicable statute of limitation for each cause of 
action. Second, the court (or, if questions of material fact exist, the jury) should 
identify when the requisite elements of the cause of action occurred. Third, the 
discovery rule should be applied to determine when the statute of limitation began 
to run by determining when the plaintiff knew, or by the exercise of reasonable 
diligence should have known, of the elements of a possible cause of action, as set 
forth in Syllabus Point 4 ofGaitherv. City Hosp., Inc., 199 W.Va. 706,487 S.E.2d 
901 (1997). Fourth, ifthe plaintiff is not entitled to the benefit ofthe discovery rule, 
then determine whether the defendant fraudulently concealed facts that prevented the 
plaintiff from discovering or pursuing the cause of action. Whenever a plaintiff is 
able to show that the defendant fraudulently concealed facts which prevented the 
plaintiff from discovering or pursuing the potential cause of action, the statute of 
limitation is tolled. And fifth, the court or the jury should determine ifthe statute of 
limitation period was arrested by some other tolling doctrine. Only the first step is 
purely a question of law; the resolution of steps two through five will generally 
involve questions of material fact that will need to be resolved by the trier of 
fact. 

SyI. Pt. 5, Dunn v. Rocl~e/l, 225 W.Va. 43, 689 S.E.2d 255 (2009). (emphasis supplied.) When this 

"five-step analysis," is applied to the facts of this case, it is obvious that the statute of limitations 

does not bar Mr. Bush's claims. 

2 Mr. Bush's Complaint was not filed until March 28, 2011. 
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With respect to the first step under the Dunn analysis, it is undisputed that the statute of 

limitations in an unfair trade practices claim is one year, pursuant to Wilt v. State Automobile Mutual 

Insurance Company, 203 W. Va. 165,506 S.E.2d608 (1998). The question remaining after Wi/twas 

when the statute of limitations began to run. State Farm asserted that this question was answered 

in Noland, where this Court held: 

Therefore, we now hold that, in a first-party bad faith claim that is based upon an 
insurer's refusal to defend, and is brought under w: Va. Code §33-11-4(9) (2002) 
(Repl. Vol. 2006) andlor as a common law bad faith claim, the statute of limitations 
begins,to run on the claim when the insured knows or reasonably should have known 
that the insurer refused to defend him or her in an action. 

Noland at 40,389. However, this Court also pointed out in Noland: 

Let us be clear. This holding applies only to a bad faith claim predicated on a refusal 
to defend. We make no ruling as to when the statute of limitations begins to run on 
a bad faith claim that is predicated on a different theory, e.g. refusal to indemnify. 

Id. (Emphasis in original.) While State Farm asserted that the holding in Nolan applies with equal 

force here, this case does not involve a refusal to defend, which is obvious to an insured as soon as 

suit is fIled and no defense is provided by the insurer. Instead, this case involves State Farm's 

refusal to pay DIM benefits which were not at issue until after the tortfeasor's liability limits were 

exhausted. 

The distinction betwe'en bad faith claims based on a refusal to defend cases and claims based 

upon a refusal to pay was recently addressed in the case of State ex rei. Erie Ins. Prop. & Cas. Co. 

v. Beane, No. 15 0968, 2016 WL 3392560 CW. Va. June 13, 2016), where this Court expressly 

rejected an effort to apply Nolan to a claim arising from the failure to pay and explained: 

Erie lastly argues that the statute oflimitations on this action began to run on the date 
the Chedesters became aware of the denial of their insurance claim: May 10,2013. 
To support this argument, Erie relies on syllabus points 4 and 5 ofNoland v. Virginia 
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Insurance Reciprocal, 224 W. Va. 372, 686 S.E.2d23 (2009). According to syllabus 
point 4 ofNoland, "[t]he one year statute of limitations contained in W. Va. Code 
55-2-12(c) (1959) (Repl. Vol. 2008) applies to a common law bad faith claim." 177 
W. Va. 323, 352 S.E.2d 73 (emphasis added). Syllabus point 5 ofNolan provides in 
relevant part, "[i]n a first-party bad faith claim that is based upon an insurer's refusal 
to defend, and is brought . . . as a common law bad faith claim, the statute of 
limitations begins to run on the claim when the insured knows or reasonably should 
have known that the insurer refused to defend him or her in an action." We disagree 
with Erie's argument. 

Syllabus point 1 ofHayseeds states: 

Whenever a policyholder substantially prevails in a property damage suit against its 
insurer, the insurer is liable for: (1) the insured's reasonable attorneys' fees in 
vindicating its claim; (2) the insured's damages for net economic loss caused by the 
delay in settlement; and damages for aggravation and inconvenience. 

177 W.Va. 323,352 S.E. 2d 73 (emphasis added). The syllabus point makes clear 
that before a policy holder can proceed on a bad faith action brought pursuant 
to Hayseeds, the policy holder must prevail in his or her property damage suit. 
Thus, the one-year statute of limitations in a Hayseeds common law bad faith 
action does not begin to run until the policy holder prevails in his or her 
property damage suit. 

State ex rei. Erie Ins. Prop. & Cas. Co. v. Beane, at 3-4 (emphasis supplied.) Therefore, pursuant 

to this Court's holding in Beane, Mr. Bush's statute of limitations to pursue his bad faith claim 

against State Farm did not even begin to run until he substantially prevailed in his claim for 

coverage.3 The Circuit Court's July 12, 2017 Judgment Order simply does not address the 

distinction between bad faith claims based on a refusal to defend and claims based on a refusal to 

pay. Nor does the Circuit Court address this Court's holding in Beane with respect to when the 

statute begins to nm on a bad faith failure to pay claim. Therefore, the Circuit Court's award of 

3 Since State Farm only paid Mr. Bush the full amount ofthe rolled-up coverage he sought 
after he filed this action, it is clear that he has now "substantially prevailed" and did not miss the 
statute of limitations to seek Hayseeds damages pursuant to Beane. 
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summary judgment to State Farm on this issue was based on an incorrect analysis ofapplicable law. 

B. 	 The Circuit Court failed to recognize that Mr. Bush ;s claimfor UIM benefits did not actually 
accrue until 2012. 

While State Farm contends that it denied Mr. Bush's claim for UIM benefits in 2009, it 

should be noted that the Petitioner's claim for UIM benefits did not actually accrue until 20 12, when 

Ms. Perkins' liability insurance carrier tendered its policy limits and Mr. Bush requested and 

obtained a waiver of subrogation from State Farm. (See A.R. 198) In that regard, this Court has 

noted: 

In light of the preeminent public policy of the underinsured motorist statute, which 
is to provide full compensation, not exceeding coverage limits, to an injured person 
for his or her damages not compensated by a negligent tortfeasor, this Court holds 
that underinsured motorist coverage is activated under W. Va. Code, 33-6--31(b), 
as amended, when the amount of such tortfeasor's motor vehicle liability 
insurance actually available to the injured person in question is less than the 
total amount of damages sustained by the injured person, regardless of the 
comparison between such liability insurance limits actually available and the 
underinsured motorist coverage limits. 

Pristavec v. Westfield Ins. Co., 184 W. Va. 331, 332, 400 S.E.2d 575, 576 (1990). Similarly, this 

Court has found that UIM coverage is excess coverage which only applies after the tortfeasor's 

underlying liability coverage is exhausted. For example, this Court has indicated: 

We conclude that the legislature, by precluding a set-off by the underinsured carrier 
intended that the liability carrier's payment serve as the initial layer of damage 
recovery. It follows that the underinsured carrier's limits are then additional 
coverage. We believe that the language in W.Va. Code, 33-6-31(b), forbidding a set
off, indicates a legislative intent to make the liability carrier the primary coverage 
carrier, and the underinsured carrier the excess or additional coverage carrier .... 
We, therefore, conclude that an underinsured motorist carrier occupies the position 
ofan excess or additional insurer in regard to the tortfeasor's liability carrier, which 
is deemed to have the primary coverage. 
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State ex reI. Allstate Ins. Co. v. Karl, 190 W. Va. 176,182,437 S.E.2d 749, 755 (1993). Therefore, 

the statute oflimitations on Mr. Bush's claims for State Farm's refusal to pay such benefits could 

not have began to run in 2009, since Mr. Bush's right to recover VIM benefits was not triggered or 

activated in the first place until 20 12, when he exhausted the tortfeasor' s available liability coverage. 

Accordingly, the underlying factual premise ofthe Circuit Court's ruling, that the statute began to 

run in 2009, is factually incorrect and ignores the very nature of VIM claims. 

C. 	 The Circuit Court failed to apply the "discovery rule" as required in the third step ofthe 
Dunn v. Rockwell analysis. 

It should also be noted that unlike the claimant in Nolan, Mr. Bush contends that State 

Farm's denial ofthe existence ofUIM coverage was, in and of itself, a misrepresentation ofthe true 

facts which he did not discover until long after his counsel initially received State Farm's 

selection/rejection forms in 2009. By necessity, this implicates the discovery rule pursuant to Dunn. 

InSyl. Pt. 4 ofGaitherv. City Hospital, 199 W.Va 706,487 S.E.2d 901 (1997), this Court discussed 

the statute of limitations defense generally, stating: 

In tort actions, unless there is a clear statutory prohibition to its application, under the 
discovery rule the statute oflimitations begins to run when the plaintiff knows, or by 
the exercise of reasonable diligence, should know (1) that the plaintiff has been 
injured, (2) the identity of the entity who owed the plaintiff a duty to act with due 
care, and who may have engaged in conduct that breached that duty, and (3) that the 
conduct of that entity has a causal relation to the injury. 

Syl. Pt. 4, Gaither, 199 W.Va. 706,487 S.E.2d 901. Thus, the discovery rule "tolls the statute of 

limitations until a plaintiff, acting as a reasonable, diligent person, discovers the essential elements 

of a possible cause of action, that is, discovers duty, breach, causation and injury." Id. at 714,487 

S.E.2d at 909. Here, State Farm asserted that the Statute began to run when Ms. Bitonti provided 

Mr. Bush's counsel with copies of the DIM selection/rejection forms on June 19,2009. However, 
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the assertion that no DIM coverage could be available was a misrepresentation, since State Farm 

knew at the time that it had used an invalid DIM coverage selection/rejection form and, therefore, 

could have been subject to having the available DIM coverage adjusted or rolled-up to reflect limits 

equal to the Bush policy's liability limits. Accordingly, there is a factual question as to whether a 

reasonably prudent person in the Mr. Bush's position should have recognized that State Farm's 

assertion was untrue, that he had been injured by State Farm's misrepresentation, and that he had a 

cause of action against State Farm based upon its denial of coverage based upon a defective 

selection/rejection form. See Syl. Pt. 4, Gaither, 199 W.Va. 706, 487 S.E.2d 901. 

Even ifBeane did not set forth a different standard for bad faith claims based on a refusal to 

pay, Dunn and Gaither mandate that the statute oflimitations could not have began to run on Mr. 

Bush's claims until he recognized that State Farm's denial ofcoverage was improper. While State 

Farm has suggested that such a recognition could have taken place in 2009, it is important to 

recognize the Martin litigation had not yet been filed when State Farm sent its subject 

selection/rejection form to Mr. Bush's counsel. In fact, the Court in Martin did not find that State 

Farm's selection/rejection forms failed to comply with W. Va. Code §33-6-31duntiI2011. Priorto 

that time, however, State Farm knew that it was using a non-compliant form, but its customers could 

only speculate as to the consequences of that failure. Moreover, because State Farm knew that its 

selection/rejection forms deviated from the Commissioner's promulgated form, but relied upon 

them anyway to conceal from Mr. Bush his right to contest the coverage issue, the fourth step ofthe 

Dunn analysis (concealment by the defendant) is also implicated. Because there is a genuine 

question of fact regarding when Mr. Bush should have recognized that the defective form gave him 

a cause of action, the Circuit Court's award of summary judgment to State Farm was in error. 
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D. 	 The Circuit Court failed to recognize that the class action asserted in the Martin litigation 
would have tolled the statute o/limitationsfor Mr. Bush's claims. 

Even ifthe statute oflimitations on Mr. Bush's bad faith claims had began to run on June 19, 

2009, as the Circuit Court concluded, the Circuit Court failed to recognize that the filing of the 

Martin litigation would have tolled the running of the statute pursuant to Footnote 10 of In re W 

Virginia Rezulin Litig., 214 W. Va. 52,585 S.E.2d 52 (W.Va. 2003), wherein this Court indicated: 

Courts usually hold that the timely "commencement ofa class action suspends the 
applicable statute of limitations as to all asserted members of the class who would 
have been parties had the suit been permitted to continue as a class action." 

In re W. Virginia Rezulin Litig., at 66, 66. Because Mr. Bush was a putative member of the class 

being proposed in the Martin litigation, that action tolled any statute of limitations on Mr. Bush's 

bad faith claims and precluded summary judgement to State Farm. 

It is undisputed that the Martin case was filed on December 29,2009, and asserted a punitive 

class action on behalf of the following class: 

All citizens of West Virginia who from January 1, 2000 to the present are or were 
insured under a State Farm Mutual Automobile Insurance Company motor vehicle 
insurance policy covering motor vehicles principally garaged in West Virginia which 
policy did not state in the declarations page underinsured motorists coverage with 
coverage limits at least equal to the liability limits stated in the policy declarations 
(hereinafter referred to as Class Policy). Excluded from the Class are any persons 
who are not members of one of the two subclasses defmed below. 

All Class members who are, as of the date ofcertification, a named insured under a 
Class Policy. 

All Class members who, from January 1,2000, to the present were invo-Ived in a 
motor vehicle accident or incident who were injured by or suffered property damage 
by the acts ofan underinsured motorist and who were denied underinsured motorists 
coverage benefits equal to the liability limits stated in the policy declarations. 
Excluded from this subclass are: 
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a. 	 Persons who settled a bodily injury claim where the tortfeasor' s bodily injury 
liability limits were not "constructively exhausted." 

b. 	 Persons who settled a property damage claim where the tortfeasor's property 
damage liability limits were not "constructively exhausted." 

c. 	 Persons who obtained ajudgment against a tortfeasor, which judgment was 
in an amount less than the available liability and/or stated underinsured 
motorists coverage limits. 

(See A.R. 637-661, the Complaint in Martin.) Since Mr. Bush has presented VIM claims under 

a policy issued by State Farm and otherwise meets the class definition set forth in Martin, he was 

clearly a presumptive member of the proposed class at the time Martin was filed. Likewise, since 

Martin named State Farm as a Defendant and contained allegations of"bad faith" and violations of 

the Unfair Trade Practices Act, the filing ofMartin would have effectively preserved Mr. Bush's 

claims as ofDecember 29,2009, even ifthe statute oflimitations had began to run.4 (See A.R. 637

661.) In apparent recognition of that fact, State Farm urged the Circuit Court to find that tolling 

would not have applied because Mr. Bush filed his own action in 2011, and effectively opted out of 

the proposed class.s (See A.R. 213-231.) 

While State Farm acknowledged that no West Virginia decisions have directly addressed the 

issue of whether tolling is available to a claimant who files his own individual suit after a class 

action has been filed, but before the class certification issue is resolved, it directed the Circuit Court 

to decisions from other jurisdictions where that issue has been decided against claimants. (A.R. 213

4 While the request for class certification was denied in Martin on August 22, 2011, it preserved 
the subject claims until after Mr. Bush's Complaint in this action was filed in March of2011. 

5 State Farm's argument in that regard is patently unfair because had Mr. Bush waited to file 
suit until after the class issues were resolved in Martin, the two year statute oflimitations on his tort 
claims against Shelly Perkins would have expired. 
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231.) In response, Mr. Bush directed the Circuit Court to the United States Court ofAppeals for the 

Tenth Circuit's decision inState Farm Mut. Auto. Ins. Co. V. BoellstorfJ, 540 F. 3d 1223 (10th Cir. 

2008), wherein the Tenth Circuit Court addressed State Farm's arguments and the decisions it relied 

upon and soundly rejected them. 

InBoellstorfJ, the Tenth Circuit Court examined the United States Supreme Court's decision 

inAmerican Pipe &Construction Co. v. Utah, 414 U.S. 538,94 S.Ct. 756 (1974), which recognized 

that the filing of a class action tolled the statute for all class members and noted: 

The American Pipe Court held that parties are entitled to intervene in an action after 
the denial ofclass certification even though the statute of limitations had expired as 
to the parties seeking to intervene. See American Pipe, 414 U.S. at 552-53, 94 S.Ct. 
756. The "commencement of the original class suit" tolls the running of the statute 
of limitations "for all purported members of the class" until after the denial of the 
class certification motion,10 id. at 553, 94 S.Ct. 756, or until they "chose not to 
continue" as a class member, id. at 551,94 S.Ct. 756. At that juncture, the statute of 
limitations begins running again. Id. 

Boellstorffat 1228. The Court then explained: 

Conceptually, American Pipe incarnates the principle that the class action is a 
representative creature. See id. at 550, 94 S.Ct. 756. That is, members of a putative 
class are treated as if they were parties to the action itself "until and unless they 
received notice thereof and chose not continue." Id at 551,94 S.Ct. 756. Thus, the 
filing ofa class action, in a classic legal fiction, causes the courts to treat "members 
of the asserted class" as if they "hav[ e] instituted their own actions, at least so long 
as they continue to be members ofthe class ... " and they have ''the benefit oftolling 
... for as long as the class action purports to assert their claims." In re WorldCom, 496 
F.3d at 255; see also American Pipe, 414 U.S. at 550,94 S.Ct. 756 ("[T]he filing of 
a timely class action complaint commences the action for all members of the class 
as subsequently determined. "). Relying on the representativeness ofclass actions, the 
American Pipe Court concluded that "no different a standard should apply to those 
members of the class who did not rely upon the commencement of the class action 
(or who were even unaware that such a suit existed) .... " American Pipe, 414 U.S. at 
551,94 S.Ct. 756; see also id. at 552,94 S.Ct. 756. 

Pragmatically, the Court also concluded that a tolling rule was necessary to advance 
the goals ofRule 23, namely "the efficiency and economy of litigation." Id. at 553, 
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94 S.Ct. 756. If not for a tolling doctrine, individuals would feel compelled to file 
placeholder lawsuits prior to the expiration of the statute of limitations, thereby 
clogging the channels ofthe court with suits already encompassed by the class action. 
Id. at 551, 553-54, 94 S.Ct. 756 ("[A] rule requiring successful anticipation of the 
determination of the viability of the class would breed needless duplication of 
motions."). The tolling doctrine clears that clutter by sidelining lawsuits that might 
have been filed merely to preserve the option of later, individual intervention. Id. at 
551-52,553-54,94 S.Ct. 756. 

Lastly, the American Pipe Court concluded that the tolling doctrine would not 
subvert the purpose of statutes of limitation. Id. at 554-55, 94 S.Ct. 756. Such 
statutes are "designed to promote justice by preventing surprises through the revival 
ofclaims that have been allowed to slumber until evidence has been lost, memories 
have faded, and witnesses have disappeared." Id. at 554, 94 S.Ct. 756 (quoting Order 
ofR.R. Telegraphers v. Ry. Express Agency, 321 U.S. 342,348-49,64 S.Ct. 582, 88 
L.Ed. 788 (1944)). Triggered as it is by the filing ofa class action, the tolling doctrine 
also obviates surprises. The class action "notifies the defendants not only of the 
substantive claims being brought against them, but also of the number and generic 
identities ofthe potential plaintiffs who may participate in the judgment." Id. at 555, 
94 S.Ct. 756. 

Boellstorff at 1228-1229. The Court then discussed the fact that American Pipe left: open the 

question of whether the statute remains tolled a claimant who files his own suit prior to class 

certification and noted: 

American Pipe, Eisen, and Crown all address the question ofwhether a litigant may 
intervene or file an individual suit after the class certification decision. In this case, 
however, the court must consider an earlier window, the time period running from 
the moment a class action is filed up to the time when the trial court denies class 
cel1ification or the plaintiff opts not to continue as a member of the class. The 
Supreme Court has not addressed this question squarely, leaving it to percolate in the 
lower courts. At the federal appellate level, the Second Circuit has recently 
considered this very issue in In re WorldCom, holding that a plaintiff who chooses 
to bring an individual action while the class action is pending can still claim the 
benefit of the American Pipe tolling doctrine. And, even more recently, the Ninth 
Circuit, in In re Hanford Nuclear Reservation Litig., 534 F.3d 986 (9th Cir.2008), 
has adopted the reasoning of In re WorldCom. In earlier cases, however, both the 
Sixth and First Circuits have reached the opposite conclusion. 

We agree with the analysis of the Second and Ninth Circuits. After reviewing the 
Supreme Court's precedents, the Second Circuit concluded that it should take at face 
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value the Court's repeated assertion that "the commencement of a class action 
suspends the applicable statute oflimitations as to all asserted members of the class 
who would have been parties had the suit been permitted to continue as a class 
action." In re WorldCom, 496 F.3d at 254 (quoting Crown, 462 U.S. at 353-54, 103 
S.Ct. 2392). The court also echoed the point that tolling does not undermine the 
purpose of statutes oflimitation. Id at 255. 

Additionally, "[w]hile reduction in the number of suits filed by class members" 
would follow from a forfeiture rule, "it was not the purpose ofAmerican Pipe either 
to reduce the number ofsuits filed, or to force individual plaintiffs to make an early 
decision whether to proceed by individual suit or rely on a class representative." Id. 
at 256. Granted, judicial efficiency and economy were foremost in the American 
Pipe Court's mind, but the case "was not meant to induce class members to forgo 
their right to sue individually." Id Thus, the tolling doctrine applies to protect 
separate suits whenever they are filed. Id 

The Ninth Circuit recently relied on the In re WorldCom rule in concluding that 
members ofa plaintiff-class who filed otherwise untimely individual suits before the 
putative class representatives decided to withdraw their motion for certification were 
"entitled to the benefits of American Pipe tolling." In re Hanford, 534 F.3d 986, 
1009. As did the Second Circuit, the Ninth Circuit concluded that "applying 
American Pipe tolling to plaintiffs who filed individual suits before certification is 
consistent with the purpose underlying statutes oflimitation. " Id at 1009. Moreover, 
that ''the American Pipe doctrine protects plaintiffs from being forced to file suit 
before the certification decision ... doesn't mean that plaintiffs who file before 
certification are not entitled to tolling. They have a right to file at the time of their 
choosing .... " Id at 1 009 (citation omitted). 

Boellstorffat 1230-31. Therefore, under the principles set forth in BoelistorfJ, the mere fact that 

Mr. Bush chose to bring his own action before the class claims in Martin were resolved would not 

limit his ability to rely on Martin's tolling ofany applicable statute oflimitations. While the statute 

in this case had not even began to run, the Circuit Court incorrectly failed to recognize that had it 

began running, the filing of Martin would have tolled the statute until after Mr. Bush filed suit 

against State Farm in 2011. 

m. 	 The Circuit Court erred in failing to recognize that State Farm waived its right to 
assert a statute of limitations defense to Mr. Bush's bad faith claims by paying a 
portion of the damages associated with those claims. 
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Regardless ofwhen or how the statute oflimitations would apply to Mr. Bush's bad faith and 

other extra-contractual claims, State Fann has admitted that it paid some ofMr. Bush's attorney's 

fees in connection with the rolled-up DIM coverage. By making this volWltary payment, State Fann 

effectively conceded that Mr. Bush has a valid "bad faith" claim and substantially prevailed on that 

claim. This conduct constitutes a waiver of State Fann's statute oflimitation defense. 

West Virginia Courts have long recognized that a party may choose to waive any statutory 

rightsitmayhave. For example, in Smith v. Bell, 129 W.Va. 749, 41 S.E.2d 695 (W.Va. 1947), this 

Court explained: 

The generally accepted definition of a waiver is the intentional relinquishment ofa 
known right. A waiver is a voluntary act, and implies an election by the party to give 
up something of value or to forego some advantage which he might, at his option, 
have insisted on and demanded ... The doctrine of waiver, from its nature, is 
applicable, generally speaking, to all rights or privileges to which a person is legally 
entitled, whether secured by contract, conferred by statute, or guaranteed by the 
Constitution, provided such rights and privileges rest in the individual, and are 
intended for his sole benefit. .. A right or privilege given by statute may be waived 
or surrendered, in whole or in part, by the party to whom or for whose benefit it is 
given, if he does not thereby destroy the rights and benefits conferred upon or 
flowing to another in or from said statute or other legal or equitable source. 

Smith at 760, 701. (Citations omitted.) More recently, this Court noted in Potesta v. United States 

Fidelity & Guaranty Company, 202 W.Va. 308, 504 S.E.2d 135 (W.Va. 1998): 

The doctrine of waiver focuses on the conduct of the party against whom waiver is 
sought, and requires that party to have intentionally relinquished a known right. 
There is no requirement of prejudice or detrimental reliance by the party asserting 
WaIver. 
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Potesta at 315-316, 142-143. In that regard, a waiver may be implied by inconsistent acts, but one 

asserting an implied waiver must present "clear and convincing evidence of the party's intent to 

relinquish the known right." ld. at 315, 504 S.E.2d at 142. 

In this case, Mr. Bush has asserted a cause ofaction for "bad faith" pursuant to Hayseeds v. 

State Farm Fire and Casualty Company, 352 S.E.2d 73 (W.Va. 1986). In Hayseeds, this Court held 

that the common-law rule requiring each party to a lawsuit to pay their own attorneys' fees worked 

a unique hardship upon persons who were forced to engage in litigation to recover benefits under 

insurance policies which provide them first party benefits. The Court indicated that to impose upon 

the insured the cost of compelling an insurer to honor its contractual obligations effectively denies 

one the benefits of the contract. ld. at 80. In accordance with this reasoning, the Court concluded 

that whenever an insured must sue his own insurer to enforce policy rights and benefits, and the 

policyholder substantially prevails in the action, the company is liable for the payment of the 

insured's reasonable attorneys' fees. ld. Because State Farm voluntarily agreed to pay a portion of 

the Hayseeds attorney fees owed to Mr. Bush at the time it paid the rolled-up DIM coverage limits, 

it has waived its right to assert a statute of limitations defense to his bad faith claims. 

In this case, the evidence in support of a waiver takes the form of State Farm's own 

admission that it has paid a portion of Mr. Bush's attorney's fees pursuant to Hayseeds, after State 

Farm had asserted a statute oflimitations defense under Noland. IfMr. Bush had missed the statute, 

as State Farm asserted, he would not have a cause ofaction to recover fees under Hayseeds and State 

Farm could not be liable for his attorney's fees. By paying those fees anyway, State Farm knowingly 

relinquished a known right and is now estopped from asserting the statute oflimitations as a defense 

to Mr. Bush's bad faith claims pursuant to Potesta. The Circuit Court's decision to simply ignore 

28014/590 27 



this payment and the fact that it represents a clear waiver ofthe statute oflimitations defense by State 

Farm was clearly in error. 

IV. 	 The Circuit Court erred by failing to recognize the existence of numerous questions of 
fact which precluded summary judgment for State Farm. 

In its Motion For Partial Summary Judgment, State Farm took the position that because this 

Court found that the Bias standards apply, its actions in the handling ofMr. Bush's claims could not 

constitute violations ofthe Unfair Trade Practices Act and did not raise any genuine questions offact 

which would preclude summary judgment for State Farm. (A.R. 35-45.) In that regard, Mr. Bush 

has asserted a private cause ofaction for violations of West Virginia's Unfair Trade Practices Act 

found at W Va. Code §33-11-4(9). Such a cause ofaction was recognized by this Court in the case 

of Jenkins v. J.c. Penny Casualty Insurance Company, 167 W.Va. 597,280 S.E.2d 252 (1981), 

where this Court held, at SyI. Pt. 2: 

An implied cause ofaction may exist for a violation by an insurance company ofthe 
unfair settlement practices provision of W. Va. Code, §33-11-4(9); 

The Jenkins Court went on to explain the key qualification ofthis implied cause of action, stating: 

[1]t does seem clear that more than a single isolated violation ofW.Va Code 33-11
4(9), must be shown in order to meet the statutory requirement ofan indication of"a 
general business practice," which requirement must be shown in order to 
maintain the statutory implied cause of action. 

Id., at 260. (Emphasis supplied.) Thus, a Jenkins unfair trade practices action is available whenever 

an insured can establish that the alleged misconduct by the insurance company took place with 

sufficient frequency to indicate a general business practice. The Court in Jenkins also indicated that 

a claimant could meet the statute's "general business practice" requirement by showing that more 

than one violation occurred in a single claim stating: 
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We conceive that proofofseveral breaches by an insurance company ofW. Va. Code, 
33-11-4(9), would be sufficient to establish the indication of a general business 
practice. It is possible that multiple violations of W. Va. Code, 33-11-4(9), occurring 
in the same claim would be sufficient, since the tenn 'frequency' in the Statute must 
relate not only to the repetition of the same violation but to the occurrence of 
different violations. 

Id at 260. 

Since Jenkins was decided, this Court has had a number of opportunities to address the 

manner in which a claimant can meet the "general business practice" requirement. With regard to 

proof ofmultiple violations in a single claim, it has stated: 

[T]he evidence should establish that the conduct in question constitutes more than 
a single violation ofW. Va. Code § 33-11-4(9), that the violations arise from separate, 
discrete acts or omissions in the claim settlement, and that they arise from a habit, 
custom, usage, or business policy of the insurer, so that, viewing the conduct as a 
whole, the finder of fact is able to conclude that the practice or practices are 
sufficiently pervasive or sufficiently sanctioned by the insurance company that the 
conduct can be considered a "general business practice" and can be distinguished by 
fair minds from an isolated event. 

Syi. Pt. 4, Dodrill v. Nationwide Mut. Ins. Co., 201 W. Va. 1,491 S.E.2d 1 (W.Va. 1996). This 

Court explained: 

[Separate, discrete acts or omissions, each ofwhich constitute violations ofdifferent 
sub-paragraphs of W.Va. Code §33-11-4(9), may indeed demonstrate a "general 
.business practice in a single claim, the focus ofwhich would tend to show frequent 
and rather general disregard for the several proscriptions separately set out in the 
relevant statute. Or, as may be inferred from the evidence found in the record before 
us, there may be a series of separate and discrete acts or omissions, indicative ofthe 
habit, custom, usage, or business policy or policies regarding the handling ofa claim, 
which, if found to violate one or more of the sub-paragraphs of the subject statute, 
would tend to show frequent disregard of the statute. 

Dodrill at 12-13. Contrary to State Fann's argument that there are no genuine questions offact 

because all ofMr. Bush's claims are based upon the automatic roll-up argument rejected in Thomas, 
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an analysis of Mr. Bush's claims demonstrates that they do raise genuine questions of fact which 

precluded summary judgment in this case. 

By way of example, there are a number of genuine questions of fact in this case regarding 

whether State Farm's conduct violated W Va. Code §33-11-4(9)(a), which prohibits an insurer from 

"[mJisrepresenting pertinent facts or insurance policy provisions relating to coverages at issue." 

Specifically, it is undisputed that none of the State Farm representatives advised the Plaintiff that 

here was an ongoing dispute regarding the validity of State Farm's selection/rejection forms even 

though State Farm based its coverage position that there was an absence ofUIM coverage, solely on 

the existence of those forms. In fact, Martin was filed in 2009,and the Court found State Farm's 

VIM foml to be invalid in 2011. Nevertheless, even though the Court in Martin found that State 

Farm's forms were invalid, State Farm continued to assert that no VIM coverage was available to 

Mr. Bush in this case without disclosing the Martin litigation or the Martin Court's finding that the 

selection/rejection forms were invalid. A reasonable jury could conclude that State Farm's failure 

to disclose the ongoing dispute or the potential ramifications of rolling-up the coverage constitutes 

a concealment and/or misrepresentation. 

The evidence in this case also establishes that State Farm's agent was notified of the April 

1,2009 accident on June 5, 2009, and that, on October 29, 2009, State Farm employee Stacy Bitonti 

suggested that VIM coverage did not exist. (See A.R. 205-208, State Farm's Auto Claim Service 

Record-Full pages 7-10.) Those dates are important because there is no evidence that Ms. Bitonti 

or State Farm did any investigation beyond looking at the invalid selection/rejection forms before 

she denied coverage. While this Court found in Thomas that the Bias standards apply, State Farm 

presented no evidence that it did anything to determine if it could satisfy the Bias standard, but 
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instead relied solely on a VIM selection/rejection fonn it knew to be defective. A reasonable jury 

could conclude that this failure to detennine if there actually was any evidence of a valid offer 

beyond the invalid fonn represents a violation of W. Va. Code §33-11-4(9)(d), which prohibits an 

insurer from "refusing to pay claims without conducting a reasonable investigation based upon all 

available infonnation." Likewise, W. Va. Code §33-11-4(9)(f) requires insurers to offer a prompt, 

fair and equitable settlements when liability is reasonably clear. In this case, State Farm continued 

to deny the existence ofcoverage even after the United State District Court for the Southern District 

ofWest Virginia entered its August 22, 2011 Memorandum Opinion And Order in the Martin case, 

finding that State Farm's selection/rej ection fonns were defective and despite the fact that Mr. Bush 

had asserted that the selection/rejection fonns at issue here were not compliant in his Complaint. 

(See, for example, State Farm's Motion For Partial Summary Judgment (A.R. 26-48), which was 

fIled in June of2015.) As noted above, that refusal continued until State Farm finally conceded tl:te 

coverage issue in early 2017. 

Finally, it should be noted that a reasonable jury could conclude that State Farm violated 

W. Va. Code §33-11-4(9)(g), which prohibits insurers from compelling their. insureds to institute 

litigation in order to recover amounts due under their policies. In this case, State Farm refused to 

acknowledge the defects in its VIM selection/rejection fonns and its inability to prove a 

commercially reasonable offer and compelled Mr. Bush to fIle this action before finally agreeing 

to ''roll-up'' the coverage after extensive litigation. While State Farm may contend that failing to 

disclose the existence ofongoing litigation and an adverse decision is not a "misrepresentation," this 

is yet another question of fact to be decided by ajury. Moreover, there is evidence that State Farm 

has acted in a similar fashion with respect to other claimants, under the same or similar 
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circumstances, as is reflected in Martin and, therefore, had a general business practice ofcompelling 

its insureds to litigate the issue. While making a defective offer of DIM coverage is not, in and of 

itself, a violation of the Act, the refusal to properly investigate, handle, and settle claims where a 

defective offer was made could constitute a violation of multiple provisions ofthe Act. Moreover, 

State Farm's delays in investigating and paying Mr. Bush's claims are important because W. Va. 

Code §33-11-4(9)(c) requires all insurers doing business in West Virginia to "adopt and implement 

reasonable standards for the prompt investigation ofclaims arising under insurance policies," and 

W. Va. Code §33-11-4(9)(b) requires insurers to actreasoIiablypromptlywithrespectto claims. At 

a minimum, State Farm's conduct raises genuine questions offact regarding whether it violated the 

Unfair Trade Practices Act which precluded summary judgment on the issue. See, for example 

Syllabus Point 3 of Jackson v. State Farm Mut. Auto. Ins. Co., 215 W.Va. 634, 600 S.E. 2d 346 

(W.Va. 2004), wherein this Court held: 

Whether an insurer refused to pay a claim without conducting a reasonable 
investigation based upon all available information under W. Va. Code §33-11-4(9)(d) 
[2002] and whether liability is reasonably clear under W. Va. Code §33-11-4(9)(f) 
[2002] ordinarily are questions for the jury. 

In light of this evidence ofmUltiple violations of the Unfair Trade Practices Act, it is clear that the 

Circuit Court erred when it concluded that there were no genuine questions offact to be resolved by 

the jury. 

CONCLUSION 

For all ofthe foregoing reasons, the Petitioner asks that the Court reverse the Circuit Court's 

July 12, 2017 Judgment Order awarding summary judgment to State Farm and remand this case for 

further proceedings and trial on the Petitioner's claims against the Respondent. 
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