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STATEMENT OF THE CASE 


I. INTRODUCTION 

Dr. Philip Fisher and his practice, Pairodocs, Inc. (hereinafter "Fisher"), were premium

paying insureds lUlder a medical malpractice insurance policy issued by Admiral Insurance Company 

(hereinafter "Admiral"). While the policy was in effect, two wrongful death claims -were filed 

against Fisher. fustead of acknowledging its duty to defend and indemnify Fisher, Admiral 

commenced efforts to rescind the policy based on jnformation that Admiral knew or should have 

known when it issued the policy. While Admiral did provide initial defense benefits, the lUlderlying 

claims against Fisher were soon stayed pending the outcome of the insurance coverage litigation. 

Furthermore, Admiral issued a letter to Fisher vehemently denying any obligation to defend or 

indemnify him, and advising him to retain his own counsel from the outset because Admiral would 

soon have a court determination absolving it of any duty to defend him. So confidant was Admiral 

that it had no duty to defend and indemnify 'Fisher that it even filed a motion to give preclusive effect 

to fmdings by the West Virginia Board ofOsteopathic Medicine (hereinafter "WVBOOM"), which, 

if accepted as true, would likely have resulted in a large verdict against Fisher (Admiral's own 

insured) in the lUlderlying wrongful death cases. 

After several years of litigation, the circuit court stated at a hearing that it would not allow 

Admiral to rescind the policy. Without waiting for a written order, Admiral settled the malpractice 

claims against Fisher, effectively providing coverage lUlder the policy. Following the settlement, the 

circuit court awarded attorneys fees and costs to Fisher, and permitted ajury to assess damages for 

aggravation and inconvenience, in accordance with Aetna Cas. & Sur. Co. v. Pitrolo, 176 W. Va. 

190,342 S.E.2d 156 (1986), Hayseeds~ Inc. v. State Farm Fire & Cas., 177 W. Va 323, 352 S.E.2d 

73 (1986), and their progeny. 



Despite this State's decades-old public policy of awarding attorney fees and damages for 

aggravation and inconvenience to premium paying insureds who are forced to litigate with their own 

insurers to secure policy benefits, Admiral filed this appeal claiming that it has been "victimized" 

by the award ofsuch relief in this case. Remarkably, Admiral is also attempting to appeal the circuit 

court's oral ruling on the rescission issue, even though Admiral chose to settle the wrongful death 

claims against Fisher and no ruling from this Court can change the fact ofthe settlment. Admiral's 

appeal is without merit, and the circuit court's rulings must be affirmed. 

II. STATEMENT OF THE FACTS 

. Dr. Philip Fisher, an osteopathic physician, practiced medicine in Barboursville,West 

Virginia from 1996 through August of2011. R524. On December 9, 2010, Fisher's office and home 

were searched by agents ofthe United States Drug Enforcement Administration ("DEA") pursuant 

to a search warrant. R222-225. An affidavit in support of the search warrant was filed and made 

public in the Huntington, West Virginia area. ill the affidavit, Diversion illvestigator Mark A 

Armstrong, II alleged that Fisher was responsible for the deaths of 14 patie~ts (whose names were 

redacted) over an unspecified period of time by virtue of his over prescription of controlled 

substances. R231-268. Ultimately, no criminal charges resulted from the DEA investigation. 

On or about January 11, 2011, Fisher received a complaint initiated by the WVBOOM 

accusing Fisher of improperly prescribing and/or distributing certain controlled substances, of 

engaging in sexual relationships with patients, and failing to adequately secure certain medication, 

resulting in the death of a former patient. There was nothing on the face of this WVBOOM 

complaint stating that it was in any way brought or initiated by any of Fisher's current or former 
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patients. RI46-148.! 

On or about June 30, 2011, Fisher submitted an application for medical malpractice insurance 

to Admiral. R125. Previously, Fisher had beep. covered by a malpractice insurance policy issued 

by National Fire and Marine with a yearly premium payment ofapproximately $44,304. R831. That 

policy was cancelled on or about March 1, 2011 due to the failure to suppiy certain requested 

information. R545-546. Question six on page seven ofthe Admiral application asked, "[a]re you 

or any organization proposed for this insurance aware ofany act, error, omission, fact, circumstance, 

or records request from any attorney which may result in a malpractice claim or suit?" Fisher 

answered "No." R13I. 

However, Fisher did disclose in the application that there was a complaint against him before 

the WVBOOM. Question nine on page seven of the application asked, "[h]ave you ever been 

notified to respond to, appear before or have you ever been investigated by any licensing or 

regulatory agency on a complaint of any nature, including but not limited to unprofessional or 

unethical conduct?" Fisher answered "Yes." R131. Fisher also submitted the following additional 

information: 

There is a current complaint open with the WV Board of Osteopathic Medicine. 
There has been three hearing dates scheduled and cancelled in regards to this issue. 
The next date is scheduled for sometime in September of2011, a definite date has 
not been set yet. 

The complaint consists of treating former girlfriends and pre-signed prescription 

! On August 20, 2011, after Fisher submitted his application for insurance to Admiral, the 
WBOOM filed a statement of charges regarding this complaint. R.149. Previously, on February 9, 2011, 
the WVBOOM filed a Statement of Charges regarding two prior complaints, but the only allegations of 
recent misconduct in that Statement related to pre-signing prescription pads, improper delegation of 
duties, and failure to document the course oftreatment. R270-289. This Statement did not charge Fisher 
with causing the death of any patient. While the Statement did accuse Fisher of deviating from the 
standard of care in the treatment of a patient in 2005, the statute of limitations for any lawsuit based on 
that treatment had long since expired. 
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pads. Dr. Fisher's license has NOT been suspended, limited, or revoked in any 
matter. Nor has his DEA. As a matter offact the WVBOM renewed his license was 
renewed on 06/12/2011. Enclosed is a copy of his license. 

R.144. 

It is undisputed that Admiral had the right and authority to access the WVBOOM complaint 

against Fisher. Not only was the complaint a matter ofpublic record, but as part ofthe application 

process, Fisher authorized Admiral and its agents and affiliates to "make any inquiry in connection 

with this application." RI31-132. Nevertheless, Admiral made no effort to review the WVBOOM 

complaint against Fisher prior to issuing the policy. RI028. 

Admiral was assisted by its broker, National Specialty Underwriters, Inc. (hereinafter 

''NSUI''), throughout the application and underwriting process. On December 17,2010, at least six 

months before Fisher applied for insurance with Admiral, NSUI employee Mark Walker sent an 

email de~onstrating knowledge of a detailed news article regarding the DEA investigation and 

allegations against Fisher. R428, 748, 788,1946. Mr. Walker testified that the allegations discussed 

in the news article (including that Fisher was allegedly responsible for the deaths of14 patients) were 

the type ofinformation that was important to Admiral's underwriting decisions, and that he cannot 

imagine that he would not have relayed this information to Admiral. R556-557. Furthermore, as 

Admiral acknowledges several times in its brief, the DEA investigation and allegations against 

Fisher were "widely reported in the lo·cal media," rendering this information readily available to 

anyone willing to conduct a basic internet search about Fisher. See Petitioner's Brief, pp. 2,5,6. 

In the course of the underwriting process, Admiral employee Brandon Sollers requested 

certain "subjectivities," including '~Company generated and valued claims runs dating back to either 

retrtnlate-orfive~years;whic1reveris-mustrecent;"-arrd-"claims-supplemen~s-detailing-aH-paid-c1aims---

against the applicant." R792-793. However, Admiral did not communicate directly with Fisher. 
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Instead, Admiral communicated with NSUI, which communicated with Wells Fargo, which 

communicated with Fisher. There is nothing in .the record indicating that Sollers' request for 

"subjectivities" was ever presented to Fisher. Rather, the record reflects that NSUI asked James 

Crouse ofWells Fargo for "a list ofallpatients that have filed complaints against [Fisher] recently," . 

and that when Crouse communicated this request to Fisher, Fisher truthfully advised him that he had 

no patient complaints within the last few years. R790.2 Fisher also told Crouse that the employees 

who turned him in are looking for whistle blower protection and were fired for embezzling $300,000. 

Id. Sollers then told Kim Welch ofNSUI that he wanted to review the "subj ecti vities" before binding 

coverage. R792. Welch sent Sollers certain'documents regarding complaints made against Fisher 

in or before 2007, ap.d asked ifhe needed any additional information to bind coverage. R794-839. 

Without requesting any additional information, Sollers directed another Admiral employee to hilid 

coverage effective July 12,2011. R794. 

On July 15,2011, Admiral issued Fisher a binder confirmation for medical m,alpractice 

coverage with a cost to Fisher of $75,000. R48, 1026. This was an increase of approximately 

$30,000 from the.previous National Fire and Marine policy. The Admiral policy excluded coverage 

for any acts that occurred between March 1,2011 and July 11, 2011 (the period of time when Dr. 

Fisher was without insurance), but there was no exclusion for the 14 patient deaths alleged in the 

DEA affidavit nor the matters raised in the WVBOOM complaints. R61. Admiral gave no 

explanation for the $30,000 increase in premium.3 

2 The complaints as contained in the DEA investigation and the WV BOO documents were not 
made by Fisher's patients. 

3 James Crouse of Wells Fargo offered the opinion that the resort to excess lines insurance and 
increase in premium were related to the publicity surrounding the DEA's allegations that Fisher was 
responsible for the deaths of 14 patients. R552. 
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On August 8, 2011, counsel for Marian Hyden's estate sent a letter to Fisher with a Notice 

ofClaim regarding the death ofMarian Hyden. R1184. Fisher forwarded this claim to his insurance 

company and, on August 31, 2011, the claim was brought to the attention ofBrandon Sollers. Mr. 

Sollers responded to the Notice of Claim in an e-mail to Mark Walker in which he said, "I f*cking 

knew it!!!" R1186. 

In. PROCEDURAL mSTORY 

OnNovember 2, 20 11, Peggy Wysong, as Administratrix ofthe Estate ofMarian Hyden filed· 

a wrongful death action against Fisher. R32. On January 26, 2012,. Pamela Blackburn, as 

Administratrix ofthe Estate ofBarry Blackburn (represented by the same counsel as Wysong) filed 

a wrongful death action against Fisher, and included a claim against Admiral seeking a declaration 

that Fisher's medical malpractice insurance policy covered her claims against Fisher. R39. On 

January 27,2012, Wysong amended her complaint to also include a count for declaratory relief 

against Admiral. R77. The Wysong and Blackburn complaints were subsequently consolidated . 

. On February 10,2012, after receiving notice of the Wysong and Blackburn complaints, 

Admiral sent a letter to Fisher definitively stating that "Admiral will not afford coverage under the 

policy for these claims[.]" R1625, 1942. While the letter does state that Admiral will afford Fisher 

a defense in the Wysong and Blackburn actions "on an interim basis," the letter reaffirms that "there 

is no coverage under our policy," and urges Fisher to "employ counsel from the outset at your own 

expense" due to the "very likely development" that the circuit court would determine that A~al 

need no longer afford a defense. R1626, 1943. 

On January 31, 2013, Admiral filed an answer and counterclaim seeking to rescind the policy 
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and deny coverage.4 On February 14,2013, Fisher filed a cross-claim against Admiral seeking (a) 

a declaratory judgment that Admiral has a duty to defend and indemnify Fisher and Pairodocs against 

the plaintiffs' claims, and (b) all attorney fees and damages available Wlder West Virginia law to an 

insured who substantially prevails in a coverage dispute against his insurer, as set forth in Pitrolo, 

Hayseeds, and their progeny (hereinafter "Hayseeds damages"). R202. On October 17, 2013, the 

parties agreed to stay the wrongful death claims pending the outcome ofthe coverage litigation, and 

on January 27,2014, the circuit court entered an order formally staying those claims, R309. 

Thereafter, various motions were filed by the parties, including (1) a motion for summary 

judgmentby the wrongful death plaintiffs (which Fisher subsequently joined) arguing that Admiral's 

attempt to rescind the policy was barred by the prohibition against post-claim underwriting, (2) a 

motion for summary judgment by Admiral arguing that Fisher is not entitled to Hays~ds damages 

under the circumstances ofthis case, and (3) a motion in limine by Adniiral to give preclusive effect 

to WVBOOM findings which, if accepted as true, would almost certainly result in a large verdict 

against Fisher (Admiral's own insured) in the underlying wrongful death cases. At a hearing on June 

1, 2016. the circuit court orally opined that Admiral was attempting to engage in post-claim 

underwriting and could not rescind the policy. R932-933. Within weeks ofthat ruling, and before 

any written order was entered on the rescission issue, Admiral. chose to settle the Wysong and 

Blackburn claims against. Fisher. As a consequence, those claims were dismissed, and Fisher 

received a full and complete release ofall liability. R1950. 

At a hearing on June 27, 2016, the circuit court denied Admiral's motion for summary 

4Admiral had previously instituted a declaratory judgment action in federal court seeking 
rescission of the policy, but that action was dismissed in deference to the state court insurance litigation. 
See Petitioner's Brief, p. 8, tn. 9. 
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judgment on the issue of the availability ofHayseeds damages. R1397.5 At that same hearing, the 

circuit court heard argulnent on Admiral's motion to give preclusive effect to the WVBOOM's 

[mdings. R1314. Although the circuit court did not rule on the motion at that hearing, the court 

queried to Admiral, "if I rule in your favor ... aren't you guaranteeing a huge verdict for the 

plaintiffs?" Admiral's response: "It is not my concern." R1317 -1318. 

On September 29, 2016, after Admiral agreed to pay the wrongful death plaintiffs in 

settlement oftheir claims against Fisher, Fisher filed his own motion for summary judgment on the 


issue of Hayseeds damages. R1438. Meanwhile, Admiral filed a motion for certification of 


. questions to this Court regarding the availability ofHayseeds damages. R1428. On November 14, 


2016, after these motions were fully briefed, the circuit court held a hearing on both motions. 

On November 23,2016, the circuit court entered an order formally denying Admiral's motion 

for summary judgment on Fisher's claim for Hayseeds damages. R4. On the same day, the circuit 

court entered an Order granting Fisher's motion for surnmary judgment and denying Admiral's 

motion for certification ofquestions. R12. In these Orders, the circuit court followed this Court's 

long-standing precedents establishing the rule that whenever a policyholder is forced to litigate with 

his own insurer to secure coverage and substantially prevails, the policyholder is entitled to recover 

his attorney fees and damages for aggravation and inconvenience .. R5-10, 14-21. The circuit court 

recognized that Fisher is not barred from recovering Hayseeds damages simply because this case 

involves liability insurance. R5-9, 14-15. The circuit court also ruled that the fact that Admiral 

forced Fisher to litigate to secure coverage without first "breaching" the policy by failing to pay 

5 On page 10 of its brief, Admiral states that the circuit court granted summary judgment in favor 
ofFisher at this June 27, 2016 hearing. However, the court explicitly stated at that hearing that it was not 
granting summary judgment to Fisher at that time, and was only denying Admiral's motion for summary 
judgment. R1397. . . 
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benefits currently due does not preclude recovery of Hayseeds damages. R9-10, 15-16. As the 

circuit court reasoned, Admiral's provision ofinitial defense costs while vigorously litigating to deny 

any further coverage forces Fisher to litigate with his insurer to the same extent as if Admiral had 

refused to provide any defense costs, and if Fisher is forced to bear the cost of this coverage 

litigation, ~en he will be denied the benefit ofhis bargain. RIO, 15-16.6 

On March 14, 2017, the circuit court entered an agreed order awarding attorney fees and costs 

to Fisher in the amount of $211,709.11. R2, 27-31. On July 6, 2017, the circuit court held a jury 

inal to determine the amount ofdamages Fisher could recover for aggravation and inconvenience. 

At the conclusion of the trial, the jury awarded Fisher $200,000. R2,1915. 

SU~YOFARGUMENT 

In 1986, this Court held in Pitrolo that when an insured prevails in a declaratory judgment 

action to determine whether his insurer has a duty to defend, the insured is entitled to recover his 

attorney fees. Later that year, this Court held in Hayseeds that when a policyholde;r substantially 

prevails in a property damage suit against its msurer, the insurer is liable not only for the insured's 

attorney fees but also damages for aggravation and inconvenience. Since 1986, the Court has made 

clear that this relief is available to all policyholders who substantially prevail in coverage litigation 

with their insurers, because when an insured is forced to litigate to secure the benefits ofhis or her 

6 Despite the clear rulings of the circuit court, Admiral expressed its intent to argue at trial that 
this relief was not available to Fisher in this case because Admiral had not "breached" the· insurance 
policy, even though Admiral forced Fisher to litigate over coverage for several years before fmally 
agreeing to settle the 'claims against Fisher. RI601-1602. In response, Fisher filed a motion in limine to 
prevent Admiral from making this argument. R1593. Admiral then filed its own motion in limine 
seeking to prohibit Fisher from seeking Hayseeds damages, essentially repeating arguments that Admiral 
had already made on at least three occasions (in support of Admiral's motion for summary judgment, in 
opposition to Fisher's motion for summary judgment, and in support of Admiral's motion for 
certification of questions), and that the circuit court had already rej ected. R1581. At the pre-trial 
conference on June 9, 2017, the circuit court once again rejected Admiral's position. R1640. 
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insurance policy, the insured is deprived of the benefit ofhis bargain. 

This has been the law in West Virginia for decades. Thus, when Admiral made the decision 

to contest coverage in this case, it knew that ifit lost or later chose to provide coverage after forcing 

Fisher to litigate, it would be liable for Hayseeds damages. The fact that Admiral paid initial defense 

benefits to Fisher does not insulate Admiral from Hayseeds damages. Admiral still flatly denied any 

obligation to defend and/or indemnify Fisher, and advised Fisher to hire his own counsel at his own 

expense from the outset because Admiral would soon be withdrawing from his defense. More 

importantly, although Admiral paid some defense benefits until the wrongful death claims were 

stayed, Admiral still forced Fisher to hire an attorney and endure years ofcoverage litigation before 

agreeing to provide another cent ofcoverage under Fisher's insurance policy, thereby depriving him 

of the ben~fit of his bargain. Accordingly, when Admiral finally agreed to indemnify Fisher after 

years of litigation, the circuit court properly allowed Fisher to recover Hayseeds damages. 

Furthermore, when Admiral finally settled the wrongful death claims against Fisher, Admiral 

lost whatever ability it previously had to appeal ~e circuit court's oral determination that Adnllral 

could not rescind the policy. At this point, even if this Court were to rule in Admiral's favor on the 

rescission issue, it would not change the fact that Admiral has provided coverage under the policy 

by virtue of the settlement and therefore Fisher substantially prevailed in the coverage litigation. 

Finally, even if Admiral can somehow appeal an issue that was resolved by settlement, the circuit 

court correctly detern:1ined that Admiral could not rescind the policy." The record is clear that 

Admiral knew or should have known the facts that it claims Fisher omitted and/or misrepresented 

on his insurance application. Insurance companies cannot be permitted to collect ·premiums on a 

policy until a claim is made and deny coverage at that point for reasons that it knew or should have 

known at the time the policy was issued. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


Fisher respectfully submits that this case is appropriate for a Rule 19 argument because it is 

an appeal ofa circuit court's application of settled law. 

ARGUMENT 

I. 	 STANDARD OF REVIEW 

A circuit court's entry of summary judgment is reviewed de novo. Syl. Pt. 1, Painter v .. 

Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994). Likewise, questions of law arising from the 

proceeding below are reviewed de novo. Bailey v. Norfolk & W. Ry. Co., 206 W. Va. 654, 663, 527 

S.E.2d 516, 525 (1999). Factual fmdings are reviewed under the clearly erroneous standard. Tax 

Assessment Against Purple Turtle, LLC v. Gooden, 223 W. Va. 755, 759-60,679 S.E.2d 587,591

92 (2009). 

II. 	 THE CIRCIDT COURT CORRECTLY RULED THAT FISHER IS ENTITLED TO 
ATTORNEY FEES AND DAMAGES FOR AGGRAVATION AND 
INCONVENIENCE PURSUANT TO PITROLO, HAYSEEDS, AND TlIEIR 
PROGENY. 

In 1986, this Court held that "[w]here a declaratory judgment action is filed to determine 

whether an insurer has a duty to defend its insured under its policy, if the insurer is found to have 

such a duty, its insured is entitled to recover reasonable attorney's fees arising from the declaratory 

judgment litigation." Syl. Pt. 2, Pitrolo, 176 W.Va. 190,342 S.E.2d 156. Later that year, this Court 

held that "[w]henever a policyho~der substantially prevails in a property damage suit against its 

jnsurer, the insurer is liable for: (1) the insured's reasonable attorneys' fees in vindicating its claim; 

(2) the insured's damages for net economic loss caused by the delay in settlement, and damages for 

aggravation and inconvenience." Syl. Pt. 1, Hayseeds, 177 W. Va. 323, 352 S.E.2d 73. In reaching . 

its holding inHayseeds, this Court cited Syllabus Point i ofPitrolo and explained that "[w]e adopted 
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this rule in recognition of the fact that, when an insured purchases a contract of insurance, he buys 

insurance-not a lot ofvexatious, time-consuming, expensive litigation with his insurer." Id. at 329, 
. . 

352 S.E.2d at 79. As the Court recognized, "[t]o impose upon the insured the cost ofcompelling his 

insurer to honor its contractual obligation is effectively to deny him.the benefit ofhis bargain." Mh. 

352 S.E.2d at 80. 

Although the holding in Hayseeds refers to a policyholder who substantially prevails against 

its insurer in a property damage suit, the public policy behind the holding applies equally to other 

types o~ insurance. As the Court has ex~lained, the policy underlying Hay'seed~ "is that a 

policyholder buys an insurance contract for peace of mind and security, not financial gain, and 

certainly notto be embroiled in litigation." Miller v. Fluharty, 201 W. Va. 685, 694, 500 S.E.2d 310, 

319 (1997); see also Elmore v. State Farm Mut. Auto. Ins. Co., 202 W. Va. 430,433, 504 S.E.2d 

893, 896 (1998)(observing that the rule allowing recovery of aggravation and inconvenience 

damages "is based on the fact that 'when an insured purchases a contract of insurance, he buys 

insurance - not a lot of"vexatious, time-consuming, expensive litigation with his insurer. "'). In the 

words ofthe Court, "[t]he goal is for aiipolicyholders to get the benefit oftheir contractual bargain: 

they should get their policy proceeds promptly without having to pay litigation fees to vindicate their 

rights." Miller, 201 W. Va. at 694, 500 S.E.2d at 319 (emphasis added); see also Loudin v. Nat'l 

Liab. & Fire Ins. Co., 228 W.Va. 34,40-41,716 S.E.2d 696,702-703 (W.Va. 2011)(recognizingthat 

Miller and Hayseeds "echo a firm public policy ofthis State to hold insurers accountable in a court 

of law when they wrongfully deny coverage to premium-paying insureds. "). 

Furthermore, this Court has recognized that the rationale for awarding reliefunder Hayseeds 

and Pitrolo "is applicable whether the insured substantially prevails in the litigation as a result ofa 

settlement or as the result ofa jury verdict." Jordan v. Nat'l GrangeMut. Ins. Co., 183 W. Va. 9,12, 

12 




393 S.E.2d 647, 650 (1990). As the Court has explained, a party can "substantially prevail" for 

purposes of Hayseeds damages "by obtaining the essence of the reqqested relief from the adverse 

party while the action is pending adjudication." Id. Thus, this Court has found insureds to have 

"substantially prevailed" where their insurers initially denied coverage but later ent~ed into 

settlements after the insureds hired .an attorney and incurred litigation expenses, as long the 

attorney's services were necessary. See Id. at 14,393 S.E.2d at 652 (1990); see also Miller, 201 W. 

Va. at 699,500 S.E.2d at 324 (finding it "unquestionably clear" that insured substantially prevailed 

where insurer settled for the amount demanded by the insured four months after the insured's 

dem~d, and insured was forced to engage in litigation with insurer during those four months). 

In the case at bar, Admiral vehemently denied that it had any obligation to defend and 

indemnify against the plaintiffs' claims, and though Admiral provided initial defense benefits, the 

underlying case was stayed while Admiral continued litigating to deny Fisher any further coverage. 

Fisher was forced to retain an attorney and litigate against Admiral for over four years before 

Admiral finally agreed to provide coverage to Fisher by settJing the claims against him. By forcing 

Fisher to retain an attorney and litigate for years to in order to secure the benefit of his insurance 

policy, Admiral deprived him of the benefit of his bargain, triggering the availability ofHayseeds 

damages. 

Nevertheless, in this appeal, Admiral argues that the circuit court erred in allowing Fisher 

to recover Hayseeds damages. Admiral's primary argument is that Hayseeds damages cannot be 

recovered where the insurer has not technically "l;Jreached" the insurance contract, and pursue4 a 

declaratory judgment in good faith. According to Admiral, because it provided initial defense 

benefits and then ultimately settled the claims against Fisher, Fisher got everything he ~as entitled 

to under the insurance policy and has nothing to complain about (despite the fact the underlying 
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actions were stayed, and Admiral forced Fisher to litigate for several more years before it would 

agree to pay another penny). Admiral also argues that the aggravation and inconvenience component 

ofHayseeds damages is only available in cases involving "first party insurance," and does not apply 

to liability insurance. Admiral's arguments are without merit.7 

A. Reliefunder the doctrine established in Pitrolo, Hayseeds, and their progeny is 
not contingent on a showing of bad faith and/or breach of contract. 

1. Neither Hayseeds nor Pitrolo requires a breach ofcontract. 

This Court has never held that a claim under Pitrolo and/or Hayseeds must be based on a 

formal breach ofthe insurance contract by failure to pay a benefit currently due. While Admiral does 

cite certain language in Pitrolo referring to an insure! violating its contractual obligations, this 

Court's· ultimate holding, as expressed in Syllabus Point Two, refers to a declaratory judgment 

action, not a breach. ofcontract action. See SyI. Pt. 2, Pitrolo, supra. The syllabus point says nothing 

about the insurer "breaching" the insurance contract by refusing to pay a benefit currently due; it 

simply holds that "[wJhere a declaratory judgment action is filed to determine whether an insurer 

has a duty to defend its insured under its policy, if the insurer is found to ~ave such a duty, its 

insured is entitled to recover reasonable attorney's fees arising from the declaratory judgment 

litigation." Id. (emphasis added).8 Similarly, in Hayseeds, this Court held that an insurer is liable 

for its insured's attorney fees and damages for aggravation and inconvenience "[w]henever a 

policyholder substantially prevails in a property damage suit against its insurer." Syl. Pt. 1, 

7 Admiral argued to the circuit court that Fisher has not "substantially prevailed" in this case, but 
this argument does not appear in Admiral's opening brief to this Court. Should Admiral attempt to make 
this argument in its reply brief, Fisher relies on and incorporates his arguments at R1467 -14 72, and the 
circuit court's findings at R16-21. 

8 As previously discussed, the Court later recognized that the rationale for this holding (as well as 
the Court's· holding in Hayseeds) applies equally where the duty is established as the result of a 
settlement, rather than a judicial determination. Jordan, 183 W. Va. at 12,393 S.E.2d at 650. 
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Hayseeds, supra. The Court did not hold that the policyholder had to substantially prevail in a 

breach ofcontract action, as opposed to adeclaratory judgment action, nor that Hayseeds damages 

are unavailable where the insurer forces the insured into coverage litigation without technically 

breaching the insurance contract by failing to pay a benefit currently due. 

To the contrary, the Court has repeatedly and consistently held that relief under P~trolo and 

Hayseeds is based on the principle that a person buys insurance for peace of mind, not to be 

embroiled in litigation, and that when an insured is forced to litigate in order to establish coverage, 

he/she is deprived ofthe benefit ofhislher bargain. See Hayseeds, 177 W.Va. at 329,352 S.E.2d at 

79-80 ("We adopted [Syl. Pt. 2 ofPitrolo] in recognition ofthe fact that, when an insured purchases 

a contract of insurance, he buys insurance-not a lot of vexatious, time-consuming, expensive 

litigation with his insurer .... To impose upon the insured the cost ofcompelling his insurer to honor 

its contractual obligation is effectively to deny him the benefit ofhis bargain."); Miller, 201 W.Va. 

at 694, 500 S.E. 2d at 319 ("The policy underlying Hayseeds ... is that a policyholder buys an 

insurance contract for peace of mind and security, not fmancial gain, and certainly not to be 

embroiled in litigation. The goal is for all policyholders to get the benefit oftheir contractual bargain: 

they should get their policy proceeds promptly without having to pay litigation fees to vindicate their 

rights.");· Thomas v. State Farm Mut. Auto. Ins. Co., 181 W.Va. 604, 608, 383 S.E.2d 786, 790 

(1989)("The entire thrust ofHayseeds is summarized in this statement: '[W]hen an insured purchases 

a contract of insurance, he buys insurance-not a lot of vexatious, time-consuming, expensive 

litigation with his insurer."'); D'Annunzio v. Sec.-Connecticut Life Ins. Co., 186 W.Va. 39,43,410 

S.E.2d 275, 279 (1991)("This is a case about first-party insurance, and when a person buys 

insurance, he buys coverage-not litigation. "); Morrison v. Haynes, 192 W. Va. 303, 307, 452 S .E.2d 

394, 398 ( 1994)("We followed Pitrolo's rationale in Hayseeds, adding that 'when an insured 
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purchases a contract of insurance, he buys insurance-not a lot of vexatious, ti:p1e-consuming, 

expensive litigation with his insurer. "~); Kalwar v. LibertY Mut. Ins. Co., 203 W.Va. 2, 7, 506 

S.E.2d 39, 44 (l998)("We stated the rationale behind cases like Pitrolo recently in [Miller]:The 

policy ... is that a policyholder buys an insurance contract for peace of mind and security, not 

financial gain, and certainly not to be embroiled in litigation."). 

Thus, the 'conduct that forms the foundation ofany claim for Hayseeds damages is contesting 

coverage and forcing the insured to litigate to establish coverage. See Hayseeds, 177 W.Va. at 329, 

352 S.E.2d at 79 ("Similarly, we consider it of little importance whether an insurer contests an 

insured's claim in good or bad faith. In either case, the insured is out his consequential damages and 

attorney's fees. ")( emphasis added). Indeed, whether an insurer formally "breaches" the insuri:lIlce 

policy by refusing to pay a benefit due, or files a declarato~ judgment action to deny coverage for 

a given claim without first "breaching" the policy, the result is the same: the insured is forced to 

litigate with his insurer to compel the insurer to provide coverage under the policy, and is thereby. 

deprived ofthe benefit ofhis bargain. See Pitrolo, 176 W.Va. at 195,342 S.E.2d at 161 (recognizing 

that ''the insured has a c,ontract right to have actions against him defended by ·the insurer, at its 

expense," and that "[i]fthe insurer can force him into a declaratory judgment proceeding and, even 

though it loses in such action, compel him to bear the expense of such litigation, the insured is 

actually no better offfinancially than if he had never had the contract right mentioned above."). 

2. Accepting Admiral's arguments would defeat the purpose ofHayseeds damages. 

As previously discussed, this Court's stated goal with respect to Hayseeds damages is-for all 

policyholders to get their policy benefits without having to litigate against their insurers. See 

Miller,201 W.Va. at 694, 500 S.B. 2d at 319; see also Kalwar, 203 W.Va. at 7 ,506 S.E.2d at 44. 

This goal would be utterly defeated ifan insurer could avoid liability for Hayseeds damages simply 
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by paying initial defense benefits until the matter is stayed and then forcing the insured to endure 

years of litigation to secure any additional benefits under the insurance policy. Where an insurer 

provides initial defense benefits, obtains a stay ofthe defense case, and then fervently litigates for 

years to deny any further policy benefits, the insured is plainly not getting the benefit ofhis bargain 

without having to pay for litigation. To the contrary, the insured is forced to litigate in order to 

vindicate his rights under the policy, which is precisely what Hayseeds was designed to remedy. 

" Indeed, to accept Admiral's argument would be to contravene three decades of this State's 

jurisprudence and hold that when an insured "purchases a contract of insurance, he buys 

time-consuming, expensive litigation with his insurer, as long as"the insurer makes the facile gesture 

ofproviding initial defense benefits pending a stay ofthe underlying case. Insurers in every liability 

insurance case would be free to, and have an incentive to, pay a relatively small amount of initial 

defense benefits while denying the obligation to provide any and all further coverage, in the hopes 

that their insureds cannot afford to engage in protracted declaratory judgment litigation. Plainly, 

endorsing this type of gamesmanship is not what the Court had in mind when it authored Pitrolo, 

Hayseeds, and their progeny. 

3. 	 Hayseeds damages are recoverable even ifAdmiral pursued a declaratory judgment 
in good faith. 

In conjunction with its "no breach" argument, Admiral argues that a policyholder cannot be 

awarded attorney fees and/or damages caused by his insurer pursuing its right to contest coverage 

in court. However, this was precisely the situation in Hayseeds itself. There, the insurer contested 

coverage on the grounds that it had circunlstantial evidence that the insureds set fire to their own 

property,and pursued this defense in court. 177 W.Va. 324-326, 352 S.E.2d at 75-76. There was 

no indication that the insurer made this argUlllent in bad faith. However, the Court held that it was 
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"of little importance whether an insurer contests an insured's claim in good or bad faith," because 

"[i]n either case, the insured is out his consequential damages and attorney's fees." Id. at 329,352 

S.E.2d at 79. Thus, the insurer was held liable for aggravation and inconvenience damages 

stemming from the simple fact that the insurer contested coverage and the insured was forced to 

litigate to compel the insurer to honor its contractual obligations. Indeed, because there is no bad 

faith requirement for Hayseeds damages, it necessarily follows that every award of Hayseeds 

damages is based on the insured exercising its right to contest coverage. 

While Admiral has attempted to characterize Hayseeds damages as a remedy for breach of 

~ontract that is unavailable in a declaratory judgment action, Admiral ignores the fact that Pitrolo, 

the seminal case regarding the relief available to an insured who prevails in coverage litigation 

against his insured, was a declaratory judgment action initiated by an insurance company. 176 W. 

Va. at 192, 342 S .E.2d at 158 ("The case below was a declaratory judgment action filed in the Circuit 

Court ofMarion County by the Aetna Casualty & Surety Company ... "). This Court has also found 

relief under Hayseeds and Pitrolo to be available in subsequent declaratory judgment cases. See 

Kalwar, 203 W. Va. at 7,506 S.E.2d at 44; D'Annunzio, 186 W. Va. at 43,410 S.E.2d at 279. 

Moreover, there is no practical difference between a breach of contract action and a 

declaratory judgment action in this context. In both types of action, the insurer's claim/defense is 

that the contract and/or the law allows it to deny coverage. The point ofHayseeds and Pitrolo is that 

if the insurer is wrong, and the contract and/or the law does not allow the insUrer to deny coverage, 

then the policyholder is entitled to his attorney fees and consequential damages, because he 

purchased insurance (especially liability insurance) to be protected frOID; not embroiled in, litigation. 

It is not the "breach" of the insurance policy that deprives the insured of the benefit ofhis bargain, 

but the fact that the insurer contested coverage and forced the policyholder to litigate (thus incurring 
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costs well above the agreed premium) to receive the benefit of that coverage. 

As this Court reasoned in Kalwar, "when the insured in this case, plaintiffKalwar, purchased 

his underinsured motorist policy from Liberty Mutual, he could not have expected to have also 

purchased a declaratory judgment lawsuit that would drag on for over 7 years." 203 W. Va. at 7, 506 

S .E.2d at 44. The same can be said for Fisher: when he purchased his medical malpractice insurance 

policy from Admiral, he could not have expected to have also pUrchased four and a haif years of 

declaratory judgment litigEl;tion. Accordingly, Admiral's argument that Hayseeds damages cannot 

be awarded where an insurer pursues a declaratory judgment regarding insUrance coverage is without 

B. Admiral effectively denied coverage in this case. 

To the extent that Admiral is correct (which it is not) that Fisher had to prove a formal denial 

of coverage or "breach" ofthe insurance policy in order to recover aggravation and inconvenience 

damages, Admiral's February 10,20 12 letter is, for all practical purposes, a denial ofcoverage. With 

respect to 1ndemnity, the letter unequivocally states that the Admiral "will not afford coverage under 

the policy" and "will make no payment in regard to any ofthe claims asserted in either the Wysong 

or Blackburn actions." R1625. This is a clear denial of indemnity coverage. Admiral changed its 

position and settled the claims against Fisher only after years of litigation and an unfavorable ruling 

from the circuit court. With respect to the duty to defend, while Admiral did state that it would 

defend Fisher on an "interim basis" while it litigated against Fisher, it also urged Fisher to hire his 

9 However, contrary to Admiral's characterization, Hayseeds damages are not awarded to 
"punish" the ins~er. Rather, Hayseeds damages are awarded based on the recognition of the disparity of 
power between the insurer and the insured, and the fact that a policyholder buys insurance for peace of 

'mind, and is deprived of the benefit ofhis bargain ifhe has to litigate against his insurer. See Hayseeds, 
177 W.Va. 327-330, 352 S.E. 2d at 77-80. Concordantly, the jury below was instructed that it could not 
punish or penalize Admiral, but could compensate Fisher for the aggravation and inconvenience, if any, 
that he suffered as a result ofAdmiral's actions. R1958-1959. 
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own attorney from the outset due to the "very likely" event that Admiral would soon obtain a 

determination that it need no longer afford a defense. R1626. In other words, the .only coverage that 

Admiral did not wholly refuse to provide at the outset was defense coverage, and with respect to that 

coverage, Admiral advised its insured to hire his own counsel at his own expense, which would 

render the defense coverage effectively worthless. Accordingly, Admiral's argmnent that it met all 

of its obligations under the insurance policy and is therefor immune from Hayseeds damages rings 

hollow. 

C. 	 The availability ofHayseeds damages does not depend on the type of insurance 
policy involved. 

While Admiral is correct that this Court's decisions awarding the aggravation and 

inconvenience component ofHayseeds damages involve so-called "first party insurance," the Court 

has never held that such damages are not available to insureds who are forced to litigate with their 

insurers to obtain benefits under liability insurance policies. To the contrary, the Court has indicated 

that Hayseeds damages should be awarded to any first party claimant who must litigate with his 

insurer to vindicate his or her rights under any type of insurance policy. 

As this Court has explained, a "first party claimant" is a person seeking coverage from hls 

own insurer by asserting a right under a policy under which he is an insured, whereas a "third party 

claimant" is an injured plaintiff seeking compensation from a tortfeasor 's insurer. See Loudin, 228 

W.Va. at 38-41, 716 S.E.2d at 700-703. The concept of first and third party insurance is different 

from the concept of first and third party claims. "First party insurance" is a contract between the 

insurer and the insured to protect the insured from its own actual losses (i.e. property insurance, 

health insurance, etc.), while "third party insurance" is a contract to protect the insured from losses 

resulting from liability to a third party. Id. at 45, 716 S.E.2d at 707 (J. Benjamin, dissenting). In 
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the present case, there is no question that the medical malpractice policy at issue is "third party 

insurance." However, there is also no question that"Fisher, who is an insured under the policy at 

issue and has filed a claim against his own insurer, is a "first party claimant." 

Under West Virginia law, Fisher's status as ajirst party claimant who has substantially 

prevailed in a coverage dispute against his own insurer entitles him to Hayseeds damages regardless 


ofthe type ofinsurance involved. In Miller, this Court expressly observed.that "[w ]hen an insurance 


carrier refuses to pay any type offirst-party claim . . . , the policyholder may be compelled to 


participate in lengthy, costly litigation to recover the insurance policy proceeds." 201 W.Va. at 693, 


. S .E.2d at 318 (emphasis added). The Court further observed that "[t ]he goal is for allpolicyholders 


to get the benefit oftheir contractual bargain: they should get their policy proceeds promptly without 


having to' pay litigation fees to vindicate their rights." Id. at 694, S.E.2d at 319 (emphasis added). 


It is true that this Court has used the term "first party insurance" in describing the critical 

factor for determining the availability of Hayseeds damages. See Marshall v. Saseen, 192 W. Va. 

94, 100,450 S.E.2d 791, 797 (1994)("The critical point is that this property damage coverage, as 

well as the uninsured and underinsured motorist coverage, constitutes first party insurance."). 

However, it is clear that this Court was actually invoking the concept of a "first party claimant." 

Indeed, when the Court used the term "first party insurance" in Marshall, the Court explained that 

"[f]irst party insurance means that the insurance carrier has directly contracted with the insured to 

provide coverage and to reimburse the insured for his or her damages up to the policy limits," and 

that "[t]he premise underlying Hayseeds was that the insurer had contractually promisedthe insured 

such coverage." Mb 450 S.E.2d at 797 (emphasis added); see also Elmore, 202 W.Va. at 433, 504 

S.E.2d at 896 (observing that "a Hayseeds type action is grounded on the existence of a contract 

between an insurer and its insured[.]"); Morrison, 192 W.Va. at 307,452 S.E.2d at398 (explaining 
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that the finding of"first party coverage" in Marshall was based on the fact ~at "the insurer, through 

the insurance policy with its insured, has contracted to extend such coverage.11)(emphasis added).lo 

It should also be noted that Morrison casts Pitrolo, which involved liability insurance, as a 

case involving "first party insurance." After stating that I1Marshall was predicated on several ofour 

earlier cases which dealt with first party insurance," the first case that the Court discussed was 

Pitrolo. See Morrison, 192 W.Va. at 307, 452 S.E.2d at 398. Thus, it is clear that when this Court 

has used the term "first party insurance" as a criterion for Hayseeds damages, the Court was using 

the term to describe any situation involving a "first party claimant," even if the policy involved is 

a liability insurance policy. 

Moreover, in a case applying West Virginia law, the United States Court ofAppeals for the 

Fourth Circuit rejected the argument that aggravation and inconvenience damages are not available 

in cases involving liability insurance. See Graham·v. Nat'l Union Fire Ins. Co. ofPittsburgh, PA, 

556 F. Appx. 193, 197-198 (4th Cir. 2014)Y After analyzing this Court's precedents, the Fourth 

Circuit concluded that the availability ofaggravation and inconvenience damages "depends naught 

10 As the Court recognized in Hayseeds, "insurance contracts are qualitatively different from 
other contracts." 177 W.Va. at 327,352 S.E.2d at 77. This is because "[n]ot only do policyholders rely 
on insurance policies, but ahost of third-party creditors rely upon those policies as well," and also 
because "the bargaining power ofan insurance carrier vis-a-vis the bargaining power of the policyholder 
is disparate in the extreme." rd. 

11 Admiral treats Pitrolo and Hayseeds as if they are two entirely separate doctrines, but this is 
not accurate. As the Fourth Circuit explained in Graham, when Pitrolo was decided, West Virginia law 
regarding the remedies available to an insured who substantially prevails in a coverage dispute against 
his insurer was in its nascency, and the insured in Pitrolo failed to make a demand for aggravation and 
inconvenience damages. Graham, 556 Fed. Appx. at 196. About nine months after Pitrolo, the Court 
decided Hayseeds, which happened to involve a different type of insurance, and recognized the 
availability ofdamages for aggravation and inconvenience. See Id. at 196-197. FUrthermore, the Court 
in Hayseeds expressly based its ruling on the public policy principles from its earlier decision in Pitrolo. 
See Hayseeds, 177 W.Va. at 329-330, 352 S.E.2d at 79-80. Thus, Hayseeds represents an evolution of 
Pitrolo, rather than a separate doctrine. 
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on the characterization ofthe insurance as first-party or third-party," but that such damages are part 

and parcel ofthe remedies obtainable by a first-party claimant. Id:; see also Nationwide Mut. Fire 

InS. Co. v. Faircloth, 2013 WL4647690, at *1, *3-, *7 (N.D.W. Va. Aug. 29, 20 13)(fmding Hayseeds 

damages available to insureds who substantially prevailed in their counterclaim to their liabilty 

insurer's declaratory judgment action, but declining to award aggravation and convenience danlages 

because the insureds had not alleged any such damages). 

Finally, accepting Admiral's argument would lead to an irrational result. As previously 

discussed, this Court has stated that the goal with respect to Hayseeds damages is for "all 
, 

policyholders" to get the benefit of their bargain without having to engage in litigation with their 

insurer. With this goal in mind, it makes no sense to hold that certain policyholders (i.e. liability 

insurance policyholders) are not entitled to the aggravation and inconvenience damages available 

. to other policyholders. This would be tantamount to holding that liability insurance policyholders 

are less entitled to the benefit of their contractual bargain than other policyholders. Such a: rule 

would be arbitrary and illogical. Notably, Admiral has not even attempted to offer any rationale as 

to why insureds who are deprived ofthe benefit oftheir bargain under "fust party insurance" policies 

should be afforded. greater remedies than insureds who are deprived of the benefit of their bargain 

under liability insurance policies. Thus, the circuit court properly determined that Fisher should not 

be denied Hayseeds damages sinlply because this case involves liability insurance. 

D. 	 The result in this case is not at odds with the recent decisional law cited by 
Admiral. 

In the face of the long line ofprecedent showing that Hayseeds damages are appropriate in 

this case, Admiral incorrectly asserts that the award of such damages conflicts with two of this 

Court's decisions from last term. The first of these decisions is State ex reI. State Auto Prop. Ins. 
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CO:l?J.panies v. Stucky, 2017 WL 4582607 (W. Va. 2017). In Stucky, the plaintiffs sued their 

neighbors' contractor for causing damage to the plaintiffs' property. The contractor subsequently 

filed a third-party complaint against its liability insurer alleging that the insurer committed common 

law and statutory bad faith and breach ofcoritract through its delay i~ investigating and settling the 

plaintiffs' claims. Id. at *1-3. The insurer initially contested coverage in a declaratory judgment 

proceeding, but provided its insured with a defense to the plaintiffs' lawsuit throughout the 

declaratory judgment action. When declaratory judgment action resulted in a finding ofcoverage, 

the insurer was ordered to pay the attorney fees that its insured incurred in the declaratory judgment 

action. Id. at *5. Critically, this "aspect ofthe case (which is consistent with Hayseeds and Pitr0lo) 

was not appealed. 

After coverage was determined, the insurer fully settled the plaintiffs' lawsuit against the 

insured. The insurer then filed a motion for summary judgment on the insured's badfaith claims, 

arguing that it met its obligations to defend and indemnify the insured. Id. at*4. The circuit court 

denied summary judgment, finding that the insured had a surviving bad faith claim against the 
" " 

insurer based on the insurer's dilatory handling of the plaintiffs' damages claim. Id. The insurer 

then sought a writ of prohibition form this Court. This Court ruled "for the insurer, fmding no 

evidence in the record that the insurer "failed to exercise good faith" in meeting its obligations under 

the insurance policy. Id. at *5. The Court further found that the insured had no standing to assert 

a statutory bad faith action under certain provisions of the Unfair Trade Practices Act 

("UTPA")which, in"the Com:t's view, were designed to protect plaintiffs who seek damages from 

an insured, and not to protect the insured. Id. at *6. 

Thus, the issue decided by this Court in Stucky was whether an insured, which had been fully 

defended and indemnified, could pursue badfaith claims against its insurer based on the insured's 
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delay in paying the underlying plaintiffs. The Court did not address the availability of Hayseeds 

damages, which, as previously discussed, require no showing ofbad faith. See Hayseeds, 177 W.Va. 

at 329-330,352 S.E.2d at 79-80; see also Syl. Pt. 3, McCormick v. Allstate Ins. Co., 197 W. Va 

415, 475 S.E.2d 507 (1996)("To recover attorney fees and net economic loss damages and damages 

for aggravation and inconvenience under [Hayseeds], it is not necessary that a plaintiff show bad 

faith."). Moreover, the attorney fees component of Hayseeds damages was awarded to the insured 

in Stucky after the insured prevailed in the declaratory judgment action regarding coverage, and this 

Court did not disturb or even express disapproval ofthat outcome. 12 As such, Admiral's reliance on 

Stucky to show that Hayseeds damages are not availa~le in this case is misplaced. 13 

The second recent decision Admiral relies upon is State ex reI.. Universal Underwriters Ins. 

Co. v. Wilson, 239 W. Va. 338, 801 S.E.2d 216 (2017). In Wilson, an employee ofa car dealership 

driving an employer-owned vehicle stuck and killed a motorcyclist. The dealership had a "garage 

policy" that included both $300,000 in liability coverage and $5,000,000 in commercial umbrella 

coverage. The motorcyclist's estate sued the employee and the dealership, and asserted a declaratory 

judgment action against the dealership's insurer. 801 S .E.2d at 218-19. The insurer acknowledged 

12 Whil~ it does not appear that the aggravation and inconvenience damages component of 
Hayseeds damages was awarded in Stucky, this Court's opinion contains no analysis as to why. In fact, 
the majority does not even mention Hayseeds andlor aggravation and inconvenience damages. 

13In addition, even if this Court's finding that there was no "bad faith" in Stucky had some 
bearing on the availability ofHayseeds damages (which it does not), the case at bar involves facts that 
were not present in Stucky. There was no indication in Stucky that although the insurer provided a 
defense, the insurer advised its insured to hire its own counsel at its own expense from the outset 
(rendering defense benefits effectively worthless) because the insurer would likely soon withdraw. There 
was no indication in Stucky that although defense benefits were initially provided, the underlying action 
'against the insured was stayed and the coverage litigation dragged on for several years after the stay. 
There was no indication in Stucky that the insurer so egregiously placed its own interests above those of 
its insured that it filed a motion to give preclusive effe~t to administrative findings which; if accepted as 
true, would likely result in large verdict against the insured. Given all of these distinctions, Stucky does 
not absolve Admiral of liability for Hayseeds damages in this case. 
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that the complaint triggered its dutY to defend and that the liability coverage was applicable; 

however, the insurer maintained that the umbrella coverage was not applicable to the plaintiff's 

claims. Id. The insureds then filed cross-claims against the insurer, alleging violations ofthe UTP A, 

breach of contract, and common law bad faith. One of the insureds asserted that he continued to 

suffer emotional distress arising from the institution ofthe plaintiff's action against him, noting that 

before the plaintiff had filed suit, the insured demanded that his insurer immediately resolve the 

plaintiffs claims within policy limits. Id. at 220. The insurer filed a motion to dismiss, and when 

that motion was denied, the insurer sought a writ ofprohibition from this Court. 

This Court observed that a prerequisite for any badfaith action is an underlying claim which 

the insured alleges that its insurer handled in bad faith, but that the insureds in Wilson filed their 

cross-claims because they were "frustrated" that their insurer, which continued to defend the insureds 

without ever contesting its obligation to do so, had "not increased its settlement offer to the plaintiff 

above the $300,000 limit of the garage liability policy during the pendency of the declaratory 

judgment action." Id. at 223. The Court further observed that "[t]he gravamen of [the insureds'] 

cross-claims is that they should not have to endure a trial for which the lawyers retained to represent 

them by [their insurer] are 'unprepared' which may cause them to suffer a potential verdict in excess 

ofthe to-be-determinedpolicy limit." Id. at 224 (emphasis in original). The Court held that because 

the issue ofwhether the insureds would suffer any oftheir alleged economic damages was contingent 

on future events (the outcome of the plaintiff's claims against the insureds and the declaratory 

judgment action regarding the umbrella coverage), the insureds' cross-claims were not ripe for 

adjudication. Id. at 224-225. The Court then stated in a footnote that the insureds' "claims related 

to litigation-induced emotional distress are not ordinarily recoverable as an element of damages." 

Id., n.18 (emphasis added). 
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Wilson is distinguishable from the case at bar in important respects. First, the insurer in 

Wilson did not contest its duty to defend the insured, and so the insured was not forced to engage 

in declaratory judgment litigation to protect its right to ongoing defense benefits. The insurer also 

acknowledged its duty to indemnify up to certain policy limits. By contrast, Admiral flatly denied 

any obligation to defend or indemnify Fisher, and while it did provide initial defense benefits, it did 

so while litigating to rescind the policy and deny any further coverage. Thus, unlike the insured in 

Wilson, Fisher was forced to litigate against his own insurer for years in order to protect his right to 

a continued defense and eventual indemnity. 

Second, the "litigation-induced emotional distress" at issue in Wilson was distress arising 

from being sued by the plaintiffs after the insurer failed to reach a pre-suit resolution, not aggravation 

and inconvenience that the insureds suffered as a result of being forced to litigate with their own 

insurer to secure coverage. It is the latter that is recoverable in a Hayseeds claim, and that the jury 

compensated Fisher for in the instant case. An insured, like FIsher, who must litigate with his own 

insurer to establish defense and indemnity coverage does not merely experience the "strain inherent 

to litigation;" he is utterly deprived of the peace ofmind and security that was his entire reason for 

purchasing the insurance, and faces the stress· of not knowing whether he is going to have to 

personally pay potentially bankrupting attorney fees and/or a judgment with no help from his insurer. 

Furthermore, the footnote in Wilson that Admiral relies upon states that the claims related 

to litigation-induced emotional distress in that case (which, again, are different than Fisher's claims) 

are not "ordinarily" recoverable. See Id. at 225, n.18. As previously discussed, it has long been the 

law in this State that when a policyholder s~bstantially prevails in coverage litigation against his 

insurer, the insurer is liable for (among other things) damages for aggravation and inconvenience. 

In addition, this Court has held that "[d]amages for aggravation and inconvenience in a claim under 
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[Hayseeds] are not limited to damages associated with loss ofuse ofthe personal property but relate. 

as well to the aggravation and inconvenience shown in the entire claims collection process." SyI. 

Pt. 4, McCormick, 197 W. Va. 415,475 S.E.2d 507. It follows that if the claims collection process 

includes litigation, then aggravation and inconvenience resulting from the litigation is recoverable. 

This is consistent with the public policy behind Hayseeds damages, which, again, is that "a 

policyholder buys an insurance contract for peace of mind and security, not financial gain, and 

certainly not to be embroiled in litigation." Miller, 201 W. Va. at 694, 500 S.E.2d at 319. 

Wilson was not a Hayseeds case, and does not even mention Hayseeds or its progeny. Rather, 

Wilson was a bad faith case based largely on the insureds' displeasure with the perfonnance ofthe 

lawyers provided by their insurer. Accordingly, Admiral's reliance on a footnote in Wilson to argue 

that an insured, like Fisher, cannot recover aggravation and inconvenience damages in the context 

of a Hayseeds claim is misplaced. Again, a person buys insurance for peace ofmind and security. 

A person buys liability insurance specifically to be protected from lawsuits. A person does not buy 

liability insurance to be embroiled in years oflitigation with his own insurer. A person does not buy 

liability insurance so that he can be told to hire his own counsel from the outset. A person does not 

buy liability insurance so that his own insurer can file motions to give preclusive effect to findings 

that would establish the insured's liability, rather than defend against it. There is no question that 

Admiral's actions deprived Fisher ofthe benefit ofhis bargain. Accordingly, there is no question that 

Fisher was and is entitled to recover Hayseeds damages from Admiral to make him whole. Neither 

Stucky nor Wilson says otherwise. 

III. 	 ADMIRAL CANNOT APPEAL THE CIRCUIT COURT'S RULING ON THE 
RESCISSION ISSUE IN THE WAKE OF ADMIRAL'S SETTLEMENT OF THE 
UNDERLYING WRONGFUL DEATH CLAIMS AGAINST FISHER. 

This Court has held that a party must have "standing"to appeal a lower court's ruling on a 
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given issue, and that standing is comprised of three elements: 

First, the party must have suffered an "injury-in-fact"-an invasion of a legally 
protected interest. Second, there must be a causal connection between the injury and 
the conduct forming the basis of action. Third, it must be likely that the injury will 
be redressed through a favorable decision of the court. 

Guido v. Guido, 202 W. Va. 198,202,503 S.E.2d 511,515 (1998)(citing Coleman v. Sopher, 194 

w. Va. 90, 96,459 S.E.2d 367,373 n.6 (1995)). Here, Admiral's voluntary decision to settle the 

claims against Fisher after the oral ruling on the recision issue can hardly be considered an "injury

in-fact." More importantly, even ifA~al did suffer an "injury" as a result of that ruling, it has 

suffered no injury that can be redressed through a favorable decision ofthis Court. Indeed, even if 

this Court were to rule that the circuit court should have allowed Admiral to rescind the policy, it 

would not change the outcome ofthe coverage litigation: after years oflitigation, Admiral made the 

business decision to provide coverage by paying to settle the plaintiffs claims against Fisher, rather 

than continue to fight coverage. No ruling from this Court can change that. 

Furthermore, reversing the circuit court's ruling on the rescission issue would avail nothing 

in the determination whether Fisher is entitled to Hayseeds damages. As the circuit court recognized, 

even ifFisher's claim to have "substantially prevailed" for purposes ofHayseeds damages formerly 

relied upon the circuit court's ruling on the rescission issue, that was no longer the case after Admiral 

settled the underlying claims against Fisher. R24-25. Again, this Court has recognized that an 

insured substantially prevails for Hayseeds purposes where, after the insured hires an attorney and 

is forced to engage in litigation, his insurer provides, via settlement, the essence ofthe relief sought 

by the insured. See Jordan, 183 W. Va at12-14, 393 S.E.2d at 650-652; Miller, 201 W. Va. at 699, 

500 S.E.2d at 324. Thus; Fisher's claim for Hayseeds damages is now based on the facts that 

Admiral initially denied that it had any obligation to defend or indemnify him against the plaintiffs' 
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claims, forced Fisher to litigate to protect his rights under the policy, and then, after Fisher hired an 

attorney and endured approximately four and half years of coverage litigation, agreed to settle the 

plaintiffs' claims. No ruling from this Court on the rescission issue can change any ofthese facts. 14 

Accordingly, in the wake ofits decision to settle the claims against Fisher, Admiral has no standing 

to appeal the circuit court's ruling on the rescission issue. 

IV. 	 EVEN IF ADMIRAL COULD APPEAL THE CIRCUIT COURT'S RULING ON THE 
RESCISSION ISSUE, THE CIRCIDT COURT PROPERLY RULED THAT 
ADMIRAL COULD NOT RESCIND THE POLICY. 

A. 	 The circuit court did not err in concluding that post-claim underwriting is a 
defense to rescissio'n. 

Post-claim underwriting occurs where an insurer waits until after a claim has been filed to 

obtain information and make underwriting decisions which should have been made when the 

application was submitted. Hailey v. California Physicians' Serv., 69 Cal. Rptr. 3d 789, 799 (Cal. 

App. 4th 2007). The prohibition against post-claim underwriting is a well-reasoned legal principle 

endorsed by various courts. See Id. at 799-804; Lewis v. Equity Nat. Life Ins. Co., 637 So. 2d 183, 

188-189 (Miss. 1994); Thomas C. Cady & Georgia Lee Gates, Post Claim Underwriting, 102 W. 

Va. L. Rev. 809, 814 (2000); see also ForemostGua.r'. Corp. v. Meritor Sav. Bank, 910F.2d 118,127 

(4th Cir. 1990)( equating "knowledge the insurers could have gained throughieasonable inquiry with 

actual knowledge offacts sufficient to defeat their right to rescind," and describing the authority for 

this rule as "overwhelming"). As one court explained, 

An insurer has an obligation to its insureds to do its underwriting at the time a policy 
application is made, not after a claim is filed. It is patently unfair for a claimant to 

14 Moreover, Admiral settled the claims against Fisher. before any written Order was entered on 
the rescission issue, and never requested that such an Order be entered despite the settlement. As a 
result, this Court is left without the benefit of findings of fact and conclusions oflaw setting forth and 
supporting the circuit court's rationale. 
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obtain a policy, pay his premiums and operate under the assumption that he is insured 
against a specified risk, only to learn after he submits a claim that he is not insured, 
and, therefore, cannot obtain any other policy to cover the loss. The insurer controls 
when the underwriting occurs. It therefore should be estopped from determining 
whether to accept an insured six months or more after a policy is issued. If the 
insured is not an acceptable risk, the application should denied up front, not after a 
policy is issued. 

Lewis, 637 So. 2d at188-89. 

Though it did not use the term "post-claim underwriting," this Court has held that an insurer 

cannot deny coverage based on a misrepresentation by the insured at the application stage if the 

insurer did not conduct a reasonable inquiry. See Filiatreau v. Allstate Ins. Co., 178 W. Va. 268, 

271,358 S.E.2d 829,832 (1987). In Filiatreau, the plaintiff bought a fire insurance policy on a . 

building that he had contracted to purchase. Before the closing, ¢.e property was destroyed by fire. 

The plaintiff then purchased the damaged property at a substantially reduced price, and made a claim 

with his insurer for the full face amount ofthe policy. The trial court awarded the plaintiff the face 

amount ofthe policy. On appeal, this Court recognized an exception to this State's "valued policy" 

statute (which generally entitles an insured to the face value ofthe policy in case of total loss by fire) 

in situations where there has been a material misrepresentation or omissio~ by the insured. Id. at 

271,358 S.E.2d at 832. The Court then found a triable issue offact as to whether the plaintiff made 

a material omission by failing to inform the insurer during the application process that the risk ofloss 

remained on the seller of the building, which may have resulted in the insurer issuing a policy with 

a lower face amount. Id. 

However, the Court went on to hold that even if the insured made a material 

misrepresentation, the insurer has an obligation to conduct a reasonable inquiry as to the risk. In the 

words of the Court, 

[t]he insurer cannot issue a policy and collect premiums thereunder and later 
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complain that the insured's interest was overvalued due to an omission by the insured 
if the insurer never attempted to ascertain that interest through reasonable inquiry. 
Thus, even if it is found that the insured innocently misrepresented the extent ofhis 
insurable interest, the insured may still recover if it is found that the insurance 
company did not make a reasonable investigation as to the extent of the interest. 

Id. at 271-72,358 S.E.2d at 832-33 (citations omitted). Thus, this Court has plainly recognized that 

an insurer cannot deny coverage based on information that the insurer knew or should have gained 

through a reasonable inquiry. 

Neyertheless, Admiral makes the remarkable argument that W.Va. Code § 33-6-7 gives 

insures the right!o engage in post-claim underwriting. Section 33-6-7 provides as follows: 

All statements and descriptions in any application for an insurance policy or ill 
negotiations therefor, by or in behalf of the insured, shall be deemed to be 
representations and not warranties. Misrepresentations, omissions, concealments of 
facts, and'incorrect statements shall not prevent a recovery under the policy unless: 
(a) Fraudulent; or 
(b) Material either to the acceptance of the risk, or to the hazard a&sumed by the 
insurer; or 
(c) The insurer in good faith would either not have issued the policy, or would not 
have issued a policy in as large an amount, or would not have provided coverage with 
respect to the hazard resulting in the loss, if the true facts had been made known to 
the insurer as required either by the application for the policy or otherwise. 

4-

W. Va. Code § 33-6-7. Notably, the statute states that misrepresentations and omissions "shall not 

prevent" recovery under an insurance policy "unless" one of listed circumstances applies. In other 

words, it lists circumstances that can be a basis for rescission. It does not state that an insurer has 

an absolute right to rescind under the listed circumstances even where the insurer knew or should 

have known the facts allegedly mis~epresented or omitted, but.chose to issue the policy and collect 

premiums knowing that it can always pull the rug out from under the insured if and when a claim 

arises. Indeed, such a reading ofthe statute is absurd, especially in light ofthis Court's recognition 

that "W.Va. Code, 33-6-7 (1957), is designed to alleviate the harshness of the common law and is 

to be liberally construed in favor ofthe insured." Syl. Pt. 2, Powell v. Time Ins. Co., 181 W. Va. 289, 
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382 S.E.2d 342 (1989). Plainly, in passing a statute designed to alleviate the harshness that the 

common law previously imposed on insureds, the Legislature did not intend to guarantee insurers 

the right to take advantage of insureds by engaging in post-claim underwriting. 

Moreover, in Filiatreau, this Court specifically referenced W.Va. Code § 33-6,.7, yet held that 

even ifthe insured made a material misrepresentation, he could still recover under·the policy if the 

insurer.failed to conduct a reasonable investigation prior to issuing the policy. 178 W. Va. at 271

72,358 S.E.2d at 832-33. This flies in the face ofAdmiral's assertion that W.Va. Code § 33-6-7 

gives insurers an automatic right to rescind any time an insured makes a material misrepresentation 

or omission. Similarly, in Foremost, the district court allowed the insurers to rescind based on 

statutes similar to W.Va. Code § 33-6-7, and the Fourth Circuit reversed this ruling. 910 F.2d at 

126-127. Even in the face of these statutes, the Fourth Circuit recognized that "[a]n insurance 

company cannot avoid liability on the basis offacts known to it at the time the policy was delivered, II 

and held that the insurers are charged with the knowledge that they could have gained through 

reasonable inquiry. Id. at 127. Thus, after fmding that the alleged misrepresentations in that case 

would have been revealed upon reasonable inquiry, the Fourth Circuit held that "the insurers may 

not rescind on the basis of the misrepresentations they claim." Id. at 129. Accordingly, in the case 

at bar, the circuit court did not err in concluding that post-claim underwriting is ~ defense to 

reSCIssIon. 

B. 	 The circuit court did not err in concluding that the record in this case 
establishes beyond any genuine issue of material fact that Admiral engaged in 
post-claim underwriting. 

As an initial matter, the circuit court properly recognized the short-comings in. Admiral's 

assertions that Fisher.made material misrepresentations during the application process. Admiral's 

claim for rescission is based on three assertions: (1) that Fisher lied when he answered "no" to a 
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question on his insurance application that asked ifhe was aware ofcircumstances which may result 

in a malpractice claim; (2) that even though Fisher informed Admiral that there was a pending 

WVBOOM complaint against him, his brief explanatory note was false; and (3) that Fisher gave 

false infonnation in response to Admiral's request for "subj ectivities." None of these assertions 

holds up under scrutiny. 

First, Fisher did not lie when he answered "no" to the question ofw~ether he was aware of 

circumstances which may result in a malpractice claim. Admiral's assertion to the contrary is based 

on the WVBOOM's complaints and the DEA's allegations. The WVBOOM's complaint number 

2010-36 accuses Fisher of causing the death of only one person, and the alleged cause waS not 

medical malpractice, but the failure to adequately secure controlled substances from theft. R146

148. While the WVBOOM had also filed two earlier complaints, those complaints did not accuse 

Fisher ofcausing the death ofany patient. R270-289.15 Thus, the WVBOOM's complain~s did not 

put Fisher on notice ofany potential malpractice claim. In addition, Fisher did make Admiral aware 

that the WVBOOM had filed a complaint against him in response to another' question, and 

authorized Admiral to make whatever inquiries it wanted in connection with his application, so there 

can be no credible assertion that Fisher hid the information in the WVBOOM's complaints from 

Admiral. 

As to the DEA's allegations, Fisher has always denied that those allegations had any merit, 

and ultimately no criminal charges resulted from the D EA's investigation. Furthennore, to the extent . . 

that Admiral claims that Fisher should have answered "yes" due to the DEA's allegations, there can 

15 The statement ofcharges from these earlier complaints did acc~se Fisher of improperly 
treating a patient in 2005(R285-286), but given that the statute of limitations for any lawsuit based on 
that treatment would have expired long before 2011, Fisher had no reason to believe that this treatment 
could result in a malpractice claim. . 
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be no seri~us suggestion that Fisher was trying to conceal those allegations. The DEA's allegations 

were the subject ofmuch publicity in the local media and online. R428, 540, 552, 738-39, 747-48, 

788-89. Indeed, James Crouse, the only insurance professional Fisher communicated with in 

applying for insurance from Admiral, was well aware ofthe DEA' s allegations. R552. In addition, 

about 6 months before Fisher submitted his application to Admiral, Mark Walker ofNSUI, who 

assisted Admiral in gathering information to evaluate the insurance risk presented by Fisher, received 

an email containing a link to a news article detailing the D EA's allegations against Fisher. R 428-29, 

500-01,509-10,747-48. 16 Thus, even ifFisher had anY,reason to believe that the DEA's allegations 

(which, again, never resulted in any criminal charges) had merit, the DEA's allegations were 'no 

secret from the insurance professionals involved in the application process. 

Second, Fisher's explanatory note regarding the WYBOOM's complaint was not false. His 

note advised Admiral that there was a current complaint open with the WVBOOM, and stat,ed that 

the complaint "consists oftreating former girlfriends and pre-signed prescription pads." R76. Th~ 

WVBOOM's complaint number 2010-36 accuses Fisher of unlawfully distributing controlled 

substances, while the WVBOOM's earlier complaints expressly accused Fisher of pre-signing 

prescription pads. R146-48, 270-89. Complaint number 2010-36 also accuses Fisher engaging in 

sexual relationships with patients. R146-48. Fisher:s explanatory note was siinply his account, as 

a lay person, ofthese allegations. Yes, he did not describe all ofthe WVBOOM's allegations against 

him verbatim. However, as the circuit court recognized, while Fisher perhaps could have provided 

more information, he is'not an attorney (or an insurance professional), and did both make Admiral 

aware of the WVBOOM's complaint and authorize Admiral to make any inquiry it desired. R899, 

16 Walker testified that he would have relayed this infonnation to Admiral, but Admiral denies 
ever receiving it. R557. 
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932-33. Admiral, which is comprised ofinsurance professionals, made the choice not to review that 

complaint before issuing a policy to Fisher. 

"Third, with respect to Admiral's request for "subjectivities," Fisher truthfully responded to 

the question actually presented to him. NSUI, on behalfofAdmiral, asked James Crouse for "a list 

ofall patients that have filed complaints against [Fisher] recently." R566 (emphasis added). When 

Crouse relayed this request to Fisher, Fisher responded that there had been no patient complaints 

within the last few years. R567. The DEA allegations and WVBOOM complaints were not patient 

complaints, and there is no evidence of any recent patient complaints that Fisher should have 

disclosed. Thus, Fisher accurately responded to the question he was askeciP 

Regardless, even ifthere is an issue about the adequacy ofFisher's responses to Admiral's 

questions, the record in this case clearly shows that Admiral failed to conduct a reasonable inquiry 
! " 

in light ofthe information it possessed. There is no genuine dispute regarding any ofthe following 

facts: Admiral is a surplus lines insurer that insures high-risk doctors who it categorizes as gray or 

distressed, and who are charged a higher premium than other physicians. Fisher was one such high 

risk "doctor, which Admiral has acknowledged. R552, 1005-1007. As part of the application 

process, Admiral required Fisher to authorize Admiral and its agents to make any inquiry in 

connection with his application, and Admiral had free and complete access to the WVBOOM's 

complaint file against him. R118-19. However, despite the facts that (1) Admiral knew Fisher was 

a high-risk doctor; (2) FIsher told Admiral that there was a pending WVBOOM complaint against 

17 Fisher also told Crouse that some fonner employees had "turned him in" because they were 
looking for whistle blower protection after being fIred for embezzling $300,000. R567. Crouse relayed 
this infonnation to NSUI, yet Admiral never asked any follow-up questions or otherwise attempted to 
detennine who ''turned him in," who those persons "turned him in" to, andlor what they accused him of 
when they "turned him in." RI008. 
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him; and (3) Fisher told Admiral that the WVBOOM accused him ofpre-signing prescription pads _ 

(a serious charge, which, if true, would violate W.Va. C.S.R. § 24-1-18.l.cc), Admiral made no 

effort to ,?ontact the WVBOOM or review the WVBOOM's complaint prior to issuing a policy to 

Fisher. R999. 

On the other hand, after Admiral learned that a claim was made against Fisher, Admiral 

immediately had an investigator contact the WVBOOM about the pending complaint, and then used 

the infonnation it learned from the WBOOM as a basis to deny coverage. R895, 924, 932. Thus, 

Admiral plainly recognized that the WVBOOM complaint against Fisher was a red flag and an 

important source ofinformation, yet hdid not even read the complaint until Fisher attempted to use 

the insurance that he had purchased. Given these clearly established facts, the circuit court properly 

determined that Admiral had engaged in post-claim underwriting. 

v. 	 ADMIRAL'S ARGUMENT THAT COLLATERAL ESTOPPEL SHOULD HAVE 

BEEN APPLIED TO THE WVBOOM'S FINDINGS IS WITHOUT MERIT . 


. As a threshold matter, Admiral lacks standing to raise this issue on appeal for the same 

reasons that it lacks standing to appeal the rescission issue. Moreover, unlike the rescission issue, 

the circuit court did not even orally rule on whether it would give preclusive effect to the 

WVBOOM's [mdings; it simply stated that it would take the matter under advisement. R133 7. 

However, even ifAdmiral can somehow appeal a non-ruling, the law is clear that collateral 

estoppel effect does not attach to the WVBOOM's findings. This Court has held that for collateral 

estoppel to apply to the findings ofan administrative agency, certain requirements must be met: (1) 

the administrative decision must be rendered pursuant to the agency's adjudicatory ,authority; (2) the 

procedures employed by the agency must be substantially similar to those used in a court; and (3) 

the issues litigated must be identical. See Syl. Pt. 2, Vest v. Bd. ofEduc. of Cty. ofNicholas, 193 
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W. Va. 222, 223, 455 S.E.2d 781, 782 (1995). 

Here, the WVBOOM's findings do not meet the latter two requirements. First, the 

procedures employed by the WVBOOM are not substantially similar to those employed by a court. 

For example, the WVBOO's rules ofprocedure, as set forth in W.Va. C.S.R. § 24-3-1 et seq., do not 

provide many of the discovery mechanisms available under the Rules of Civil Procedure, such as 

interrogatories, requests for production of documents, or depositions.1 8 As Justice Cleckley 

recognized in Vest, the lack of discovery mechanisms that would be available in court under the 

Rules ofCivil Procedure is an important consideration that weighs against giving collateral estoppel 

effect to the findings ofan administrative body. 193 W.Va. at 227, 455 S.E.2d at 786. Additionally, . 

even though the rules ofevidence generally apply, the hearing examiner may admit evidence that is 

not admissible under the rules if she sees fit. See W.Va. C.S.R. § 24-3-3.10.3. 

Given these procedural differences between a wYBOO hearing and a civil action before a 

circuit court, giving preclusive effect to the findiIi.gs ofthe WVBOO would effectively deny Fisher 

(or any osteopathic physician who has been the subject ofa license revocation) the right to fully and 

fairly defend a malpractice claim in accordance with the Rules of Civil Procedure and Rules of 

Evidence. Indeed, in the context ofrejectllg an employer's attempt to give preclusive effect to the 

fmding of gross misconduct from an unemployment compensation proceeding, this Court stated as 

follows: 

in view of the relaxation of procedural rules and evidentiary requirements in the 
administrative proceedings-along with the discovery limitations and prohibitions 
and the frequent attention to specifi.c policy goals in such proceedings-we are ofthe 
opinion that only rarely, if at all, will administrative proceedings provide the same 
full and fair opportunity to litigate matters as will a judiCial proceeding involving the 

18 While W,Va. C.S.R. § 24-3-8 provides for depositions, it only provides for evidentiary 
depositions to be read into evidence, not discovery depositions. 
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complexity, intensity, and specific inquiries common to a wrongful discharge case. 

Page v. Columbia Nat. Res .. Inc., 198 W. Va. 378, 393, 480 S.E.2d 817,832 (1996)." Likewise, in" 

view of the discovery limitations and relaxed evidentiary requirements in the WV BOOM 

proceedings, those proceedings did not provide the same full and fair opportunity to litigate matters 

as would a judicial proceeding involving the complexity, intensity, and specific inquiries common 

to a medical malpractice case. 

Second, the issue before the WVBOOM was not identical "to the issues before the circuit 

court. This Court has held that "identicality of the issues litigated is a key component to the 

application ofadministrative res judicata or collateral estoppel." Syl. Pt. 2, Vest, supra. The issue 

before the WVBOOM was whether Fisher's license should be suspended and/or revoked, whereas 

the issue in the declaratory judgment litigation was whether Admiral could rescind Fisher's medical 

malpractice insurance policy based on alleged misrepresentations,19 and the issue in the underlying 

wrongful 4eath claims was whether Fisher could be held liable for the deaths of Hyden and 

Blackburn.. Because these issues are plainly not identical, a "key component" to the application of 

administrative collateral estoppel is missing. Accordingly, Admiral's arguments with respect to 

administrative collateral estoppel are without merit. 

19 Notably, the WVBOOM's"findings, even if accepted as true, would not establish that Fisher 
made a material misrepresentation in response to Admiral's question regarding potential malpractice 
claims. Of the seven patient deaths discussed in the WVBOOM's finqings, all but two occurred before 
March 2009, meaning that the two-year statute of limitations for any malpractice action by said patients 
had expired as of June 30, 2011, when Dr. Fisher submitted his insurance application. R659-69,1228
49. As to the remaining two patients (Patient # 1 and Patient#7), the WVBOOM's fmdings do not amount 
to anything that would have put Dr. Fisher on notice that these deaths could result in medical malpractice 
claims. Patient #1(Marian Hyden) was Fisher's former eillployee who stole fentanyl from Fisher's office 
and used it to kill herself, and the WVBOOM essentially found that Fisher failed" to adequately secure the 
fentanyl. R362, ~ 24; R688,~ 23. This is not medical malpractice. As to Patient #7 (David Manchester), 
Fisher received no notice of his death until August 20 11 (after Fisher submitted his insurance 
application) when he received the statement of charges from the WVBOOM. R669, .1248-49. 
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CONCLUSION 


For all of the reasons set forth above, Respondents Philip Fisher, D.O. and Pairodocs, Inc. 

respectfully request that tins Court affirm the circuit court's rulings. 

Respectfully submitted, 

PHILIP FISHER, D.O. and 

PAIRODOCS, INC., 


By Counsel, 


Jo A. Kessler, WVSB No. 2027 
avid R. Pogue, WVSB No. 10806 

Carey, Scott, Douglas & Kessler, PLLC 
901 Chase Tower 
707 Virginia Street, East 
P.O. Box 913 
Charleston, WV 25323 
(304) 345-1234 
jakessler@csdlawfmn.com 
dmogue@csdlawfmn.com 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


No. 17-0671 


ADMIRAL INSURANCE COMPANY, 


Defendant Below, Petitioner, 

v. 

PHILIP FISHER, D.O. and P AlRODOCS, INC., 

Defendants Below, Respondents. 

CERTIFICATE OF SERVICE 

I, John A. Kessler, do hereby certify that on the 11th day of January, 2018, I have served the 

foregoing "Respondent's Brief" upon the parties to this action, via United States Mail, postage pre-paid, 

addressed as follows: 

. Avrum Levicoff, Esq. 

The LevicoffLaw Finn., P.C. 

4 PPG Place, Suite 200 

Pittsburgh, PA 15222 


Counsel for Petitioner, 

Admiral Insurance Company 



