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INTRODUCTION 


Petitioner, Admiral Insurance Company ("Admiral") appeals herein from a judgment 

entered in favor of the Respondents, Philip Fisher, D.O. and his medical corporation Pairodocs, 

Inc. C"'Pairodocs") in the amount of$411,709.11, which includes attorneys' fees and costs incurred 

by Dr. Fisher in the litigation of declaratory claims regarding rescission of a liability insurance 

policy, and a jury award of$200,000 in compensatory damages for aggravation and inconvenience 

suffered by Dr. Fisher as a result of the litigation-induced stress of that declaratory litigation. The 

assignments of error underlying this appeal, and the issues of fact and law associated therewith, 

are adequately addressed in Petitioner's principal brief. However, there are a few assertions and 

arguments advanced in Respondent's Brief that require response. 

ARGUMENT IN REPLY 

I. RESPONSE To RESPONDENTS' COUNTER-STATEMENT OF THE CASE 

The Introduction to Respondents' Statement of the Case advances a variety of assertions 

which are unsupported by, if not in contradiction of, the evidence of record. If nothing else, these 

underscore the circuit court's error in failing to commence an evidentiary trial, and instead entering 

summary judgment on an inadequate record. For example, Respondents assert that they were 

"premium-paying insureds." (Resp'ts' Br. at 1). In fact, they were not. The evidence demonstrates 

that the premium was paid by a premium finance company called Flatiron. There was little, ifany, 

credible evidence as to whether the Respondents repaid Flatiron in whole or in part. Dr. Fisher 

claimed at trial to have no knowledge of the payment ofpremium, stating "that is something that 

was up to my office staff." (R1812-1813). On cross-examination he was confronted with his 

deposition, in which he had testified that the monthly payments due under the premium financing 

agreement were paid only as long as he was in practice, but that payments thereunder had ceased 

because his practice closed down in December 2011. His practice closed down because of the 
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suspension ofhis medical license in August 2011 - just one month after the policy issued. (R 1204

1205, 1225-1226). At trial, he disavowed that testimony, and claimed that the bank account used 

to make the repayments of the premium financing had overdrawn in April 2012. (R 1819). In any 

event, Respondents certainly cannot be described as "premium-paying insureds." 

Respondents assert that after notice ofthe filing oftwo wrongful death/medical malpractice 

actions against them, "Admiral issued a letter to Dr. Fisher vehemently denying any obligation to 

defend or indemnify him, and advising him to retain his own counsel from the outset because 

Admiral would soon have a court determination absolving it of any duty to defend." (Resp'ts' Br. 

at 1). That hyperbolic account is neither fair nor comprehensive. The letter, which was authored 

by Admiral's counsel, was introduced as an exhibit at the trial. (R1938-1943). It contains an 

accurate exegesis of the provisions of the insurance policy relevant to the two, then pending 

,",Tongful death actions, and the pending Board of Osteopathy proceeding. (R 1938-1941). The 

letter makes reference to the federal court declaratory action that Admiral had instituted seeking 

rescission of the policy, and appropriately cautions that if Admiral's position were sustained, 

Admiral would be "excused from any duty or obligation that would otherwise be required under 

the policy." (R1941). The letter appropriately suggests that Respondents "take whatever action 

you and your counsel deem necessary and appropriate to protect your interests ...." Contrary to 

Respondents' above-referenced assertion that Admiral "vehemently" denied "any obligation to 

defend," the letter clearly and unequivocally states "Admiral will afford a defense in both the 

Wysong action and the Blackburn action on an interim basis, while our litigation against you 

proceeds." (R1942). The letter warns Respondents of the potential that Admiral may eventually 

withdraw from the defense, but only "in the event that the Court for any reason determines that 

Admiral need no longer afford a defense...." [n such event, the letter states, "Admiral will 
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immediately give reasonable notice of a withdrawal from the defense." Nonetheless, the letter 

makes a recommendation that Respondents employ their own counsel from the outset, "because if 

and when we withdraw from the defense, this will facilitate a prompt, expeditious and orderly 

transition of the defense from our appointed defense counsel to your selected counsel." Thus, in 

stark contrast to Respondents' characterization, the letter is proper, appropriate, and a model ofthe 

kind ofcommunication that an insurer or its counsel should be encouraged to send to a policyholder 

under such circumstances. Unfortunately, Respondents were permitted to introduce it into 

evidence and seek a jury award of damages because Dr. Fisher was discomfited by Admiral's 

position. 

Noting that Admiral had filed a motion in limine seeking to have the Court give binding 

effect to the fmdings ofthe West Virginia Board ofOsteopathy, which attributed egregious acts of 

misconduct to Dr. Fisher, Respondents state that if those findings were accepted as true, that 

"would likely have resulted in a large verdict against Fisher .. .in the underlying V\.TOngfuJ death 

cases." (Resp'ts' Br. at 1). There is absolutely no doubt that counsel for Wysong and Blackburn 

would have made exactly the same argument in the underlying wrongful death actions, and for the 

reasons articulated by Admiral in its principal brief in this appeal, those findings of severe 

misconduct would doubtlessly have been given collateral estoppel/issue preclusive effect. (See, 

Pet'r's Br. at 27-32). Although Respondents plainly raise the issue to place Admiral in a poor 

light, their assertion that this "would likely have resulted in a large verdict against Dr. Fisher," is 

supremely ironic in light of Dr. Fisher's expressed "outrage" that Admiral having settled the 

wrongful death cases deprived him of his "day in court". (RI789, 1804-1805, 1809-1810). 

Respondents present this scenario as though it was somehow Admiral's fault when the fact that 
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the Board made detailed findings of misconduct, which certainly have collateral estoppel effect in 

the underlying wrongful death cases, was entirely the fault of Dr. Fisher, not Admiral. 

Finally, Respondents entirely misstate the record in a desperate effort to implicate what 

they call a '"decades-old public policy of awarding attorney fees and damages for aggravation and 

inconvenience to premium paying insureds who are forced to litigate with their o~n insurers to 

secure policy benefits .... " (Resp'ts' Br. at 2). In fact, the Respondents did not have to litigate to 

secure the benefits of the liability insurance policy; the benefits of the policy were afforded by 

Admiral literally free of charge, subject only to the contingency that the benefits would be 

withdrawn if a court found rescission to be appropriate. Respondents' characterization to the 

contrary merely underscores the central, salient misconception in Dr. Fisher's position in this case, 

and in the circuit court's ruling. All Dr. Fisher and Pairodocs had to do was participate in the 

declaratory litigation on Admiral's claim for rescission. There is no "public policy" in this 

jurisdiction that supports an award of damages for litigation-induced aggravation and 

inconvenience, or attorneys' fees and costs under these circumstances, particularly when the 

insurance company ultimately settles the underlying claims and procures a complete defense. 

Respondents' Statement of the Case similarly makes a variety of statements which are 

hardly established "facts". They are more in the nature of inferences that Respondents' counsel 

would have argued, and could have argued to the jury -- had a trial been convened. For example, 

Respondents make reference to the Board of Osteopathy complaint having been served upon Dr. 

Fisher on January 11,2011, six months prior to his application for the Admiral medical malpractice 

policy. They state that "there was nothing on the face of this WVBOOM complaint stating that it 

was in any way brought or initiated by any of [Dr.] Fisher's current or former patients." (Resp'ts' 

Bf. at 2-3). That assertion may be true, in that for reasons of anonymity the patients as to whom 

(L072S367.1 I 4 



Dr. Fisher was alleged to have committed severe acts ofmisconduct were identified only by letter. 

However, Respondents totally ignore that Dr. Fisher plainly already knew who these patients were. 

At a minimum, he preswnably could identify the six female patients with whom he was accused 

of having sexual relationships. (See R147). But, beyond that, he admitted at trial that within a 

short time after service of the complaint "[t]hey provided an addendum to allow me to see the 

patients' names, but because the rest of it was public record, they have to keep an anonymous for 

the patients, but yet I was told that patient A belongs to this name, and patient B, belonged to this 

name, et cetera." (R1855-1856). 

To counter indisputable evidence that the memorandum of explanation that was attached 

to the application for insurance plainly did not fairly describe the nature and severity of the charges 

that had been leveled against him by the Board of Osteopathy, Respondents urge that if Admiral 

had independently inquired of the Board of Osteopathy it could have discovered the true nature of 

the allegations. Once again, Respondents have attempted to capitalize on the absence of a 

complete evidentiary record below, as there is not a shred of evidence in the current record as to 

what Admiral would have learned had it made that inquiry. What the evidence does show is that 

in July of 2011 when Respondents' application for insurance was being processed, the identities 

of "Patients A [through] E," who were the subjects of the Complaint, were not revealed in the 

public record. Further, although Dr. Fisher cleverly relegates it to a footnote, the detailed 

Statement ofCharges against him was not filed ofpublic record until August 0[2011 (see, Resp'ts' 

Br. at 3 n.l), after Admiral had already issued the medical malpractice insurance policy, and at 

about the same time as written notice of the first wrongful death/medical malpractice claim was 

made. (R568). Thus, even assuming Admiral had a duty to independently contact the Board in 

July, 2011, whether it would have discovered any materially enlightening infonnation is absolutely 
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a matter of pure conjecture. Careful reflection on this issue, of course, does little more than 

highlight the need for an evidentiary trial. 

Similarly, Respondents observe that there was evidence that on December 17,2010, prior 

to the application for the Admiral policy, broker Mark Walker ofNational Specialty Underwriters, 

Inc. (''NSUI''), had "knowledge of a detailed news article regarding the DEA investigation and 

allegations against [Dr.] Fisher ... including that [Dr.] Fisher was allegedly responsible for the 

deaths of 14 patients ...." (Resp'ts' Br. at 4). Respondents state that Mr. Walker testified "that he 

cannot imagine that he would not have relayed this information to Admiral." (ld). Again, had the 

circuit court convened an evidentiary trial, Respondents' counsel would certainly have been free 

to argue for that inference. However, contrary to Respondents' statement of this as a fact, as it 

stands, there is not a scintilla ofdirect evidence that Mr. Walker actually informed Admiral about 

the news article. At his deposition, Mr. Walker was equivocal at best about what particular news 

article it was that he became aware of in December of 2010. Among other things, he was handed 

an article at the deposition that did mention the deaths of 14 patients, but when asked "Are you 

certain that's the same article you saw four years ago?" he responded "No." (R717). Mr. Walker 

actually testified that he did not recall reading any article that reported on the overdose deaths of 

fourteen of Dr. Fisher's former patients: 

Q. That's what I'm asking you. Vv'hen you sit here today and think about a 
thing you read 14 - or four years ago, do you actually remember reading 
about multiple dead people? 
A. No. 

(R718). 

Further, as Respondents are well aware, Mr. Walker testified at deposition that if he had 

sent any news article to Admiral, it would have been sent via email to the Admiral underwriter, 

Brandon Sollers, and the email shouldbeincludedintheNSUIfile.(SeeRI980-1981).Mr. 
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Walker did not locate any such email in the file. An examination of the file produced by NSUI 

failed to disclose any such forwarding email. (See R1984-l985). Moreover, both Mr. Walker and 

NSUI were asked to keep searching for any such email, and despite a careful search no such email 

was ever located. (See R1981, 1985). Consequently, Respondents took extreme liberty in 

implying that Mark Walker actually did provide information about the news article to Admiral. 

Respondents point out that the allegations of misconduct against Dr. Fisher were widely 

reported in the local media, and they state that this rendered this information "readily available to 

anyone willing to conduct a basic internet search about Dr. Fisher." (Resp'ts' Br. at 4). Again. 

Respondents take undue liberty with the facts. As Respondents know full well, there is absolutely 

no evidence in the present record about what an internet search would have revealed regarding 

local media reporting about Dr. Fisher in July of 2011, when Respondents' application for 

insurance was being processed by Admiral. Further, as Respondents are also aware, in his 

deposition Admiral's underwriter, Brandon Sollers, clearly testified that he had conducted a 

"Go ogle" search regarding Dr. Fisher during the process of underwriting of the application 

(RlO03-1004, 1019), and that it disclosed no particularly relevant information regarding Dr. 

Fisher. Thus, Respondents surmise about what "anyone willing to conduct a basic internet search" 

would have learned is nothing more than improper speculation. 

Respondents acknowledge that during the underwriting of Dr. Fisher's application, 

Admiral's underwriter, Brandon Sollers, did make requests for "certain 'subjectivities,' including 

'company generated and valued claims runs dating back to either retro date or five years, 

whichever is most recent,' and 'claims supplements detailing all paid claims against the 

applicant.'" (Resp'ts' Br. at 4). However, their account of the facts is neither fair not accurate. 

The evidence in the record shows that Mr. Sollers specifically requested "additional patient 
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details." (RlO07). Mr. Sollers also explained that his request for "subjectivities," a typical 

insurance tenn, included a request for additional infonnation about disciplinary proceedings and 

all claims. He testified as follows: 

A. -- I asked - yes. I asked for additional infonnation as part of the non
binding indication on July 12. So in both cases we asked for the additional 
information. 
Q. Well, can I see that non-binding indication there? 
A. Certainly. 

(Plaintiffs Exhibit 7 was marked). 

Q, Exhibit 7, is that a non-bindable indication? 

A. Yes. 
Q. What does that mean? 
A. It basically shows them what the premium could look like, what a policy 
could look like if they meet all of the conditions ofthe subjectivities, which 
is just a request for additional information. So it would be - I'm sorry. 
Q. Go ahead. Finish your sentence. 
A. That would just - that would be a chance for us to review and determine 
whether we want to make these terms available to them for binding at a later 
date. 
Q. And you have the - what does the term subjectivities mean, because I 
really don't know? 
A. I don't' even know if it is a real word. I think it's an insurance jargon 
maybe. It basically means the additional infonnation we are requesting. 
Q. And is there anything in those subjectivities about additional 
infonnation relating to disciplinary proceedings? 
A. Yes. 
Q. Which one is that? 
A. Number three. It's not specific to a disciplinary action itself. It's in 
reference to any claim. 

(RI012). 

The Respondents complain that "Admiral did not communicate directly with Fisher." 

(Resp'ts' Br. at 4). However, it would have been remarkably unusual for Admiral to do so, given 

the evidence in the case that insurers such as Admiral customarily do not deal directly with the 

insureds, they deal through agents and/or brokers. (See RIOOO). Respondents then attempt to 

capitalize both on that industry custom, and on the sparse record by baldly asserting that "there is 

nothing in the record indicating that Sollers' request for 'subjectivities' was ever presented to 
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Fisher." (Resp'ts' Br. at 4). Paradoxically, Respondents acknowledge that their retail agent, James 

Crouse of Wells Fargo Insurance Agency, did contact Dr. Fisher to obtain additional infonnation. 

However, they proceed to set forth a complete misconstruction ofwhat the evidence shows to have 

actually transpired. In contrast to Respondents distortion, Brandon Sollers testified that he verbally 

requested additional details regarding administrative proceedings, claims, and any other pertinent 

'·patient details" through Mark Walker. (RlO07-1012). Mr. Walker then generated an email to 

Crouse at Wells Fargo dated July 6, 2011 which states: 

I discussed the offering of prior acts with the Admiral underwriter. He is 
willing to offer prior acts with an exclusion for the bare period but he wants 
a list of all the patients that have filed complaints against him recently so 
that he can exclude any of those known incidents. 

Is this doable? 

(R566). Mr. Crouse testified that he received that email on the afternoon of July 6, 2011 and he 

immediately scheduled a face-to-face meeting with Dr. Fisher either on the evening of July 6, or 

the morning of July 7, 2011. Mr. Crouse testified as follows: 

Q. And I take it that you were specifically interested in following up on Mr. 
Walker's request to find out ifthere were any recent patient complaints. 
A. Correct. 
Q. Alright. And what were you told by Dr. Fisher at that time? 
A. I was told there were not any patient complaints; that the complaint that 
had been lodged was from two employees who had been dismissed for 
embezzling over $300,000.00. 
Q. Did you envision that they were employment related type complaints? 
A. Yes, sir, I did. 
Q. Did you have an understanding that there was anything pending against 
Dr. Fisher emanating from problems with patients? 
A. No, I did not. 
Q. Did you have an understanding that at the time there were matters 
pending against Dr. Fisher that involved the death of patients? 
A. No. 
Q. TIlat certainly would have stood out in your mind, wouldn't it? 
A. Yes, it would have. 
Q. That would be infonnation that you absolutely would have provided 
back to Mr. Walker, isn't it? 
A. Absolutely. 
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Q. And why so? 
A. Pertinent to the underwriting of the accolUlt. 
Q. The fact that there were patients who had died and complaints 
outstanding regarding it that would be extremely important from an 
lUlderwriting standpoint? 
A. Absolutely. 
Q. That was exactly what Mr. Walker was asking about, wasn't it? 
A. Yes. 

(R1991-1992). 

Finally, in an effort to infer that Admiral's lUlderwriter possessed more knowledge about 

Dr. Fisher's prior misconduct than he let on during the underwriting process, Respondents close 

their version of the case with the text ofan August 31, 2011 email. The email followed Admiral's 

receipt of notice of the first wrongful death/medical malpractice claim. Upon learning of the 

notice, Mr. Sollers responded by sending an email to Mark Walker in which he stated '''I f!'cking 

knew it!!!'" (See, Resp'ts' Br. at 6). Respondents studiously avoid mentioning Mr. Sollers' 

explanatory testimony regarding the email during his deposition, wherein he steadfastly denied 

that his email was meant to imply some foreknowledge of a potential claim, but instead stated: 

A. No. I meant I knew I was taken advantage of. 

(RI026). 

Respondents are simply not entitled to present their partisan perception ofthe lUlderwriting 

process as though it represents the "facts" of the case. 

II. 	 RESPONDENTS SEEK A~ IMPROVIDENT EXTENSIO~ OF THE PRINCIPLES OF LAW 
ENU~CIATED IN AETNA CASUALTY & SURETY Co. V. PITROLO AND HA YSEEDS, Lvc. v. 
STATE FARM FIRE & CASUALTY. 

Respondents argue that they are entitled to recover attorneys' fees and costs incurred in 

litigating the declaratory claims against Admiral under Aetna Casualty & Surety Co. v. Pitr%, 

176 W.Va. 190,342 S.E.2d 156 (1986) and Hayseeds, Inc. v. State Farm Fire & Cas., 177 W.Va. 

323, 352 S.E.2d 73 (1986), and that they are also entitled to recover consequential damages for 
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aggravation and inconvenience ostensibly endured because of that litigation under the rubric of 

Hayseeds. The principles enunciated in these cases, and their limitations are extensively addressed 

in Admiral's principal brief. Nonetheless, in light of the arguments presented in Respondents' 

Brief, a concise summary response seems appropriate. 

Although Respondents attempt to dance around it, the ineluctable fact is that Respondents 

were never refused anything due under the policy. They were afforded a defense to the underlying 

wrongful death claims from the outset, and although Respondents' Brief seems to suggest 

something nefarious about it, the immediate imposition of a stay of proceedings on those claims 

pending a determination on the declaratory claims for rescission guaranteed that they would never 

be deprived of a defense or indemnification due under the policy if the rescission issue was 

determined against Admiral. Because of the circuit court's precipitous summary judgment ruling, 

the Respondents received the full benefit of everything due under the policy. Thus, they received 

a complete defense and full indemnification. Fortunately, the wrongful death claims were able to 

be settled within the policy limit, such that the Respondents never even became exposed to 

potential liability in excess of the coverage limit. 

The only risk with which the Respondents were confronted was that they might lose on the 

rescission issue. Only then would they lose all benefits of the insurance -- quite properly so. The 

only vicissitude they faced was the necessity oflitigating a bona fide, ifthus far unsuccessful claim 

by Admiral to rescind the policy. Despite the Respondents' and the circuit court's wholehearted 

reliance on Pitrolo and Hayseeds, neither case has ever been applied in a circumstance like this. 

Both cases have only ever been applied in circumstances in which the insurer actually wilhheld 

some payment or benefit otherwise due under a policy of insurance. In Pitrola, and all of its 

progeny, the insurer wrongfully refused to defend an insured against a liability claim. In Hayseeds, 
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and all of its progeny, the insurer had improperly withheld or delayed payment of a claim found 

to be due under the policy. Neither case has ever been applied to sanction an award of attorneys' 

fees and costs emanating exclusively from the necessity of the insured defending an insurers' 

pursuit of a well-founded, if ultimately unsuccessful declaratory claim for relief from coverage. 

Moreover, Hayseeds has never been interpreted as authorizing the recovery of damages for 

aggravation and inconvenience resulting exclusively from a policyholder having been vexed by 

the necessity ofdefending a declaratory claim involving coverage. The circuit court's ruling in this 

case applying those decisions to the instant circumstances reflects a basic misunderstanding ofthe 

contours ofthe Pitrolo and Hayseeds doctrines. Similarly, what the Respondents essentially argue 

for in this Court is an extension ofPitrolo and Hayseeds to embrace the type ofsituation presented 

here. They base their argument on their perception of a public policy rationale that " ... a person 

buys insurance for peace of mind, not to be embroiled in litigation, and that when an insured is 

forced to litigate in order to establish coverage, he/she is deprived ofthe benefit ofhislher bargain." 

(Resp'ts' Br. at 15).1 

The shortcoming in Respondents' argument should be obvious. While policyholders 

certainly purchase insurance to achieve peace of mind, hopefully without litigation, by the same 

token the purchase ofan insurance policy cannot be viewed as providing an indefatigable warranty 

I Relying on Morrison v. Haynes, 192 W.Va. 303,452 S.E.2d 394 (1994), Respondents vacuously argue 
that the award of attorneys' fees and consequential damages for aggravation and inconvenience under 
Hayseeds is always available in "first party insurance" claims, and they proceed to misinterpret this case as 
involving a "first party insurance" claim. (See Resp'ts' Sr. at 21-22). Morrison made the observation that 
an earlier case, Marshall v. Saseen, 192 W.Va. 94, 450 S.E.2d 791 (1994), "was predicated on several of 
our earlier cases which dealt with first party insurance." 192 W.Va. at 307, 452 S.E.2d at 398. Then, 
Morrison referenced Syllabus Point 2 of Pitroio. Simply based upon the close proximity ofthe statements, 
Respondents come to the bald conclusion that this Court must have meant "first party claims", thereby 
extending the availability of Hayseeds damages to all first party claims. Pitrolo unequivocally involves 
third party insurance. Morrison, like Marshall and Hayseeds, all involved first party insurance. This case 
is a "third party insurance" situation, and Morrison plainly did not extend the availability of Hayseeds 
damages beyond first party insurance. 
{L0725367.1 I 12 



that no bona fide dispute over rights and liabilities between policyholder and insurer may ever 

arise. Thus, the fact that circumstances may develop which necessitate the adjudication of rights 

and liabilities between policyholder and insurer cannot be viewed a fortiori as a breach of the 

insurance contract, nor can it necessarily always be perceived as improperly frustrating the 

reasonable expectations of the insured. In short, disputes over rights and liabilities as between 

parties to a contract are always foreseeable, no matter how earnestly the contracting parties hope 

such eventualities do not occur. Significantly, there is nothing invidious about the resolution of 

bona fide disputes regarding insurance through declaratory litigation. Indeed, this Court made very 

clear in Christian v. Sizemore, 181 W.Va. 628, 383 S.E.2d 810 (1989), that the Declaratory 

Judgment statute is a proper vehicle through which to resolve disputes about insurance. Thus, the 

principles that underlie Pitrolo and Hayseeds cannot be applied to every situation in which a bona 

fide dispute between insurer and insured is resolved through declaratory litigation. 

Beyond that, in this particular case there are at least three discrete and unique reasons that 

this Court should decline Respondents' invitation to expand the law in order to sustain the award 

of damages in favor of the Respondents. First, notwithstanding the circuit court's summary 

judgment ruling, Dr. Fisher by his conduct plainly created or at least substantially participated in 

creating the problem which engendered litigation over rescission in the first place. Whether the 

facts meet the requirements for rescission under W.Va. Code 33-6-7, or not, undeniably Dr. Fisher 

was less than candid in connection with his application for insurance. Even if the circuit court's 

overly precipitous finding of"post claim underwriting" by Admiral can be sustained (even without 

conducting a trial) it cannot be said that Dr. Fisher was faultless in the situation. A totally innocent 

policyholder who buys a liability insurance policy may realistically not anticipate "a lot of 

vexatious, time-consuming, expensive litigation with his insurer." (Resp'ts' Br. at 15 (quoting 
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Hayseeds». On the other hand, a physician with a background like Dr. Fisher who manages to get 

an insurance company to issue a medical malpractice liability policy under the circumstances such 

as exist in this case presents quite another story. Given the facts of this case, the fact that litigation 

over rescission ensued should not be viewed as frustrating Respondents' reasonable expectations. 

Second, a rule that exposes an insurer to extra-contractual liabilities, including liability for 

attorneys' fees and costs and especially compensatory damages for aggravation and inconvenience 

emanating from the necessity of defending a bona fide claim regarding coverage itself implicates 

competing public policy concerns. Courts and commentators have uniformly recognized that 

insurance companies have a legitimate right to pursue the adjudication oftheir rights and liabilities 

in the courts, but must be afforded that right without fear or apprehension of exposure to extra

contractual liabilities. This important principle underlies the broad litigation privilege available to 

insurers in connection with insurance-related litigation. See, Palmer v. Farmers Ins. Exch., 861 

P.2d 895,916 (Mont. 1993); Timberlake Const. Co. v. Us. Fid. & Guar. Co., 71 F.3d 335, 341 

(lOth Cir. 1995); Rabin v. Fid. Nat. Prop. & Cas. Ins. Co., 863 F.Supp.2d 1107, 1119 (D. Colo. 

2012). At least one member ofthis Court has recognized that this privilege is necessary to prevent 

an impairment ofan insurer's right to litigate in the courts. See, Barefieldv. DPIC Cos., 215 W.Va. 

544, 565, 600 S.E.2d 256, 277 (2004) (Davis, J., concurring). As the Montana court in Palmer 

explained, permitting the introduction ofevidence ofan insurer's post-litigation conduct "punishes 

insurers for pursuing legitimate lines of defense[,] ... obstructs their right to contest coverage of 

dubious claims ... [and] would allow juries to impose liability for litigation tactics which are in 

and of themselves proper, merely because ajury may conclude that the strategy and tactics in and 

of themselves amounted to bad faith." Palmer, 861 P.2d at 914. 
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The same public policy concerns that underlie the privilege in other jurisdictions are fully 

applicable in West Virginia. West Virginia, of course, adheres to "a strong egalitarian tradition of 

completely free access to courts." Nelson v. W Va. Pub. Employees Ins. Bd., 171 W.Va. 445, 453, 

300 S.E.2d 86, 94 (1982) (Neely, J., concurring). Indeed, Article III, Section 17 of the West 

Virginia Constitution provides: "The courts of this state shall be open, and every person, for an 

injury done to him, in his person, property or reputation, shall have remedy by due course of law; 

and justice shall be administered without sale, denial or delay." W.Va. Const. art. III, § 17. 

Our Court has recognized that administering penalty or punishment upon a litigant for 

pursuing bona fide claims in litigation administers a chilling effect upon the right of access to the 

courts. See, State ex reI. Anstey v. Davis, 203 W.Va 538, 547,509 S.E.2d 579,588 (1998). Indeed, 

in Hechler v. Casey, 175 W.Va. 434, 333 S.E.2d 799 (1985) our Court indicated that permitting 

an award ofattorneys' fees in favor ofa prevailing party in litigation might "have a 'chilling effect' 

upon a person's constitutional rights to ... have the courts of this State open to him." Id. at 451, 

333 S.E.2d at 816-817 (citing, inter alia, W.Va. Const. art. III, § 17). 

The same right of access to the courts embodied in Article III, Section 17 underlies the 

well-established "litigation privilege," which broadly shields a litigant from an imposition of 

liability for positions asserted and claims made in litigation. See, Clark v. Druckman, 218 W.Va. 

427,624 S.E.2d 864 (2005); Collins v. RedRoofInns, Inc., 211 W.Va. 458,566 S.E.2d 595 (2002). 

Addressing the privilege codified in Restatement (Second) of Torts § 587, the Collins Court 

observed that comment (a) to the Restatement section states "[t]he privilege stated in this Section 

is based upon the public interest in according to all men the utmost freedom ofaccess to the courts 

ofjustice for the settlement of their private disputes." 211 W.Va. at 462,566 S.E.2d at 599. See 

also, Barefield, 215 W.Va. at 560-568, 600 S.E.2d at 272-280 (Davis, J., concurring). There can 
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be no question that an imposition of liability for damages, especially general damages for an 

amorphous item like aggravation and inconvenience, based upon the pursuit ofa litigated claim is 

antithetical to the right of access to the court guaranteed under Article III, Section 17, and it 

squarely contravenes the policy underlying the broad litigation privilege. 

Third, the public policy argument advanced by Respondents in this case is irreconcilable 

with the nmdamental holdings oftwo very recent cases, State ex reI. State Auto Property Insurance 

Cos. v. Stuckey, 239 W.Va. 729, 806 S.E.2d 160 (2017) and State ex rei. Universal Underwriters 

Insurance Co. v. Wilson, 239 W.Va. 338, 801 S.E.2d 216 (2017). The decision in Stuckey contains 

a clear recognition that the benefits due under a typical liability insurance policy consist of a 

defense to the liability claims against the insured and indemnification against the underlying 

liability claim. The Court held in Stuckey that if the insurer defends its insured, and ultimately 

settles the wlderlying liability claims, no liability may be imposed upon the insurer, even if in the 

process it pursues declaratory claims involving coverage and the policyholder becomes enmeshed 

in the litigation. 

Although Respondents attempt to limit Stuckey to bad faith claims, and seek to distinguish 

Stuckey from claims made under Hayseeds, (see Resp'ts' Br. at 23-24), the fact is that the claims 

asserted by the policyholder against the insurer in Stuckey included claims for common law bad 

faith, statutory claims under the Unfair Claims Settlement Practices Act, and typical claims for 

breach of the insurance contract. The latter claim is precisely the same as Respondents' claims 

against Admiral in this case. Further, as the dissenting opinion in Stuckey made very clear, the 

policyholder in that case "sought damages for its economic losses, attorney's fees, armoyance and 

inconvenience, mental anguish, and emotional distress under Hayseeds, Inc. v. State Farm Fire & 

Cas....." 239 W.Va. at _, 806 S.E.2d at 167 n.l (Workman, J., dissenting). In granting the writ 
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ofprohibition in that case, this Court ordered that the policyholder's third-party complaint against 

its insurer be dismissed in its entirety as a matter oflaw. Thus, the holding in Stuckey dictates that 

liability could not be imposed upon the insurer under any theory. 

Wilson similarly dictates that where a liability insurer affords a defense to its insured 

against the underlying liability claim, and has not denied coverage for liability because the liability 

of the insured on the underlying claim has not yet been determined, at that point the insured has 

suffered no compensable harm or injury, even though the insured may have been vexed by the 

necessity oflitigating with the insurer over coverage. The holding in Wilson, therefore, is precisely 

at odds with the policy argument advanced by Respondents in this case. Further, and perhaps most 

significantly, Justice Workman's opinion in Wilson expressly addressed and rejected the 

policyholder's claim that they had sustained recoverable damages in the fonn of "litigation

induced emotional distress." On that precise issue, Justice Workman observed that "litigation

induced emotional distress" is not "ordinarily recoverable as an element of damages." 239 W.Va. 

at _,801 S.E.2d at 224 n.18. Directly related to Respondents' public policy arguments herein, 

Justice Workman very explicitly stated that "sound policy reasons support this rationale; an insurer 

should have the right to defend itself in a plaintiffs declaratory judgment action without risking 

exposure merely because the strain inherent in litigation discomfits it's insured." Id In this case, 

Dr. Fisher recovered $200,000 solely on the basis of the stress and anxiety he ostensibly endured 

because he had to litigate with Admiral over rescission. One look at the circuit court's jury 

instructions below makes that unmistakable. (R1952). The decision in Wilson enunciates a policy 

that Admiral should have been free to litigate its right to rescind this insurance policy without 

risking exposure to damages due to Dr. Fisher's alleged discomfiture. 
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Respondents attempt to distinguish Wilson on several grounds. First, they argue that "the 

insurer in Wilson did not contest its duty to defend the insured, and so the insured was not forced 

to engage in declaratory judgment litigation to protect its right to ongoing defense benefits." 

(Resp'ts' Br. at 27). Respondents forget that because the death claims were stayed pending 

resolution ofthe insurance declaratory issues they could only lose the benefit ofthe defense if they 

were found to have procured the insurance through fraud or misrepresentation, in which case they 

were not entitled to a defense. They also contend that in Wilson, "[t]he insurer also acknowledged 

its duty to indemnify up to certain policy limits." (Id). Unfortunately, Respondents in part 

misunderstand the situation in Wilson, and otherwise describe a difference without a relevant 

distinction. In Wilson, the dispute between insurer and insured was not limited to a question of 

coverage limits, the insurer took the position that a certain umbrella/excess policy was not 

applicable to the vehicular accident, which gave rise to the claim. Further, as to the defense, the 

insurer provided a defense to the insured under its underlying liability policy, while contesting 

coverage under the umbrella/excess policy. However, the important point is that in both Wilson 

and the instant case, the coverage position advanced by the insurer engendered declaratory 

litigation, which allegedly caused "litigation-induced stress" to the policyholder, which this Court 

specifically held not to constitute a recoverable item ofdamages. 

The Respondents also attempt to distinguish Wilson on the basis that the "litigation-induced 

emotional distress" in that case is different from the litigation-induced stress upon which Dr. Fisher 

was permitted to recover $200,000 in damages. Respondents attempt to explain their position as 

follows: 

the 'litigation-induced emotional distress' at issue in Wilson was distress 
arising from being sued by plaintiffs after the insurer failed to reach a pre
suit resolution, not aggravation and inconvenience that the insureds suffered 
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as a result of being forced to litigate with their own insurer to secure 
coverage. 

(Resp'ts' Br. at 27). 

Not a word in the Wilson opinion supports the characterization described by Respondents 

in their Brief. Nor do Respondents explain the basis for any superior knowledge or information 

about the character and cause of the "litigation-induced stress" that this Court considered in 

Wilson. 

Finally, Respondents blithely assert "Wilson was not a Hayseeds case ...." That comment 

is contradicted by the filings in Wilson. On Page 28 of the insured's response to the Petition for 

Writ of Prohibition the insureds cite and rely upon Hayseeds, and for exactly the same public 

policy argument that is advanced by Respondents here. See, Response to Petition for Writ of 

Prohibition at 28, State ex reI. Universal Underwriters Ins. Co. v. Wilson, No. 17-0004 (W.Va. 

Feb. 7, 2017).2 If Wilson "is not a Hayseeds case" as Respondents contend, neither is the instant 

case a Hayseeds case. But even Hayseeds has never been the basis for an imposition of damages 

upon an insurer simply for having litigated its rights in a declaratory action. 

III. 	 THE SETTLEMENT OF THE UNDERLYING WRONGFUL DEATHIMEDICAL MALPRACTICE 
CLAIMS DOES NOT FORECLOSE ApPEAL FROM THE CIRCUIT COURT'S SUMMARY 
JUDGMENT RULING As To RESCISSION 

Respondents must recognize that they cannot defend the decision of the circuit court to 

forego an evidentiary trial and decide the rescission issue as a matter oflaw. Consequently, citing 

no pertinent authority and providing no logic or reason, Respondents contend that Admiral's 

subsequent settlement of the wrongful death/medical malpractice claims somehow forecloses an 

appeal from that ruling. Plainly, settlement or not, Admiral is aggrieved by the summary judgment 

2 For the Court's convenience, a copy of the Response to Petition for Writ of Prohibition filed in the Wilson 
case is attached hereto. . 
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entered against it on the rescission issue. That circumstance affords Admiral the right to appeal. 

Nothing about the settlements impairs that right. The settlements certainly do not render the error 

in the circuit court's ruling any less prejudicial. That ruling forms the entire predicate for 

Respondents' argument that they "substantially prevailed" within the meaning of the Hayseeds 

rubric. Therefore, if that ruling is reversed by this Court the underpinning for the award of 

attorneys' fees and costs and damages for aggravation and inconvenience evaporates. Therefore, 

Respondents' effort at an end run around an obviously erroneous summary judgment ruling fails. 

CONCLUSION 

The judgment of the circuit court must be vacated, and judgment must be entered in favor 

of Admiral. 

Date: January 29; 2018 By: __	=-__~__~____________ 
A vrum Le. :coff, Esquire 

1--.// 	 W.Va. I. . #4549 
ALevicoff@LevicoffLaw.com 
The LevicoffLaw Firm, P.C. 
4 PPO Place, Suite 200 
Pittsburgh, P A 15222 
(412) 434-5200 - Phone 
(412) 434-5203 - Facsimile 

Counsel for Petitioner 
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RESPONSE TO PErITION FOR WRXT OF PROHIBITION 

TO: 	 THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS OF WEST 
VIRGINIA 

r. J:NTRODO'C'rJ:ON 

The Circuit Court of Marion County denied motions to dismiss 

cross-claims filed by Salvatore Cava, Dan's Car World. LLC d/b/a 

Dan 	 Cava's Toyota world, and Daniel A. Cava. (Hereinafter 
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collectively, ~Cava", "Cavas" or ~Cava defendar.ts"). The cross

claims asserted causes of action based upon the insurance contract 

for the breach of the duty of good faith and fair dealing; breach 

of the duty to provide an adequate defensei and violation of the 

unfair claims practices act. 

The petitioners provided insurance coverage to the Cavas at 

all times relevant hereto. The lawsuit was filed against the Cavas 

with respect to a motor vehicle collision which resulted in the 

death of David R. Allen. The plaintiff, Christina M. varvel, is 

the Administratrix of Mr. Allen's estate. 

XI. QUESTIONS PRESENTED 

1. The denial of the motion to dismiss of the petitioners 

regarding the cross claims of first party insureds, Cava 

defendants, does not warrant extraordinary relief. 

2 . The Cavas as purchasers of insurance coverage from the 

petitioners are entitled to assert causes of action against the 

petitioners for breach of the duty of good faith and fair dealing 

pursuant to the insurance contract, breach of the duty to provide 

an effective defense and violations of the unfair claims settlement 

practices act. 

3. Bad faith action premised in part on post litigation 

conduct is an exception to the litigation privilege. 

2 
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:III. STA'l'E1lIERl' OF THE CASE 

On Decerober 10, 2014, the plaintiff, Christina M. Varvel, 

Administratrix of the Estate of David Ralph Allen, deceased, 

initiated a lawsuit against Salvatore Cava, Dan's Car World, LLC 

and Dan Cava's Toyota World. Also named as defendants were the 

petitioners, Universal Underwriters Insurance Company and Zurich 

American Insurance Company. Appendix at 0005. 

The complaint alleges that Salvatore Cava, while operating a 

2014 Toyota Rav4 owned by Dan's Car World, LLC made a left turn 

across the path of the plaintiff's decedent causing the motorcycle 

operated by the plaintiff's decedent to impact the rear driver's 

side door of the Toyota Rav4. Appendix at page 0015. The 

plaintiff's decedent died after "approximately nine (9) days at 

Ruby Memorial Hospital. Appendix at page 0015. 

At the time of the collision, Salvatore Cava was 19 years of 

age, and is the son of Daniel A. Cava. Appendix at page 0167 and 

page 0144. Salvatore Cava was an employee of Dan's Car World, LLC 

on the date of the subject collision even though he was also 

employed at a local restaurant. Appendix at 0144. 

Salvatore Cava was not engaged in any activity on behalf of 

Dan's Car World, LLC at the time of the collision. Appendix at 

page 0144. There is no question that SalVatore Cava was driving 

the Rav4 with permission. Appendix at page 0199. 
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The petitioners provided insurance coverage to the Cava 

defendants at all times relevant to this proceeding. Appendix at 

page 0022. The petitioners admit that there is at least 

$300, 000.00 of liability coverage protecting all of the Cava 

defendants as a consequence of the subject collision. Appendix at 

page 0146. 

The petitioners have offered what they claim to be the 

liability policy limit of $300,000.00. The plaintiff has rejected 

this amount and instead demanded what she believes to be the 

primary policy limit of $300,000.00 and the umbrella policy limit 

of $5,000,000.00. Appendix at page 0146. 

After receiving notice from the Cavas that a civil action had 

been filed against them, the petitioners retained counsel for 

Salvatore Cava and separate counsel for Dan's Car World, LLC d/b/a 

Dan Cava's Toyota World. The petitioners also retained counsel and 

filed their answer to the complaint on January 29, 2015. Appendix 

at page 0485. 

On or about Febr~ary 6, 2015, the petitioners served their 

first set of discovery requests to the plaintiff. These discovery 

requests were answered by the plaintiff on March 4, 2015. Appendix 

at page 0485. 

On or about March 17, 2015, the plaintiff served her first set 

of interrogatories and request for production of documents to 

Salvatore Cava. Appendix at page 0485. On June 1, 2015, the 
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petitioners served a Notice of Deposition pursuant to Rule 30 (b) (7) 

of the West Virginia Rules of Civil Procedure upon Dan's Car World, 

LLC d/b/a Dan Cava's Toyota World. 

The petitioners also noticed the deposition of Salvatore Cava. 

Appendix at 0485. Depositions of the designated representative of 

Dan's Car World, LLC d/b/a Dan Cava's Toyota World and Salvatore 

Cava took place on June 29, 2015. Appendix at page 0163 and page 

0066. 

The peti tioners were unhappy with the responses of the 

designated representative of Dan's Car World, LLC d/b/a Dan Cava's 

Toyota World, and filed a motion to compel deposition testimony on 

July 1, 2015. Appendix at page 0037. The circuit court denied the 

motion to compel deposition testimony as sought by the petitioners 

in its Order of September 21, 2015. Appendix at page 0139. 

The petitioners believed they were entitled to require Dan's 

Car World, LLC d/b/a Dan Cava's Toyota World, to produce Daniel A. 

Cava as its representative. The circuit court disagreed and denied 

the motion to compel. Appendix at page 0140. 

On December 4, 2015, the plaintiff identified certain fact and 

expert witnesses, providing information regarding two (2) 

anticipated expert witnesses. Appendix at page 0487. On January 

20, 2016, the plaintiff filed a motion for leave to file her first 

amended complaint. Appendix at 0487. 
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The purpose of the amended complaint was to add Daniel A. Cava 

as an individual defendant. Appendix at page 0148. The cause of 

action asserted against Daniel A. Cava is based upon the family 

purpose doctrine. Appendix at page 0181. 

Counsel retained by the petitioners tD defend the Cavas did 

not file any response or objection to the amendment of the 

plaintiff's complaint to add Daniel A. Cava as an individual 

defendant. Appendix at page 0487. Pursuant to the family purpose 

doctrine liability is based upon the law of agency where a member 

of a family may be considered to be the servant of the owner of the 

family vehicle, thereby establishing liability on the part of the 

owner. Freeland v. Freeland, 152 W.Va. 332, 162 S.E.2d 922 (l96B). 

As the vehicle at issue is owned by Dan's Car World, LLC not 

Daniel A. Cava, the family purpose doctrine does not apply. 

Appendix at page 0015. Counsel retained by the petitioners did not 

even raise this issue pursuant to Rule 15 of the West Virginia 

Rules of Civil Procedure. 1 

The plaintiff's first amended complaint was filed on March 18, 

2016. Appendix at page 0173. On March 29, 2016, the Cavas, nOW 

including, Daniel A. Cava, separately filed cross-claims against 

the petitioners. Appendix at pages 0208, 0223 and 0239. 

1 It is the belief of the Cavas that there was no objection 
to the amended complaint as the petitioners wanted to take the 
deposition of Daniel A. Cava, which can now be done as Daniel A. 
Cava is a party. 
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The essence of each of the cross-claims is that the 

petitioners have placed their interests over and above the 

inter~sts of the Cavas at all times with respect to this 

litigation. Appendix at page 0213. The Cavas believe that the 

petitioners have taken action at every step of this proceeding, 

before and after the institution litigation, to avoid paying 

liability limits of the insurance policies purchased by Dan's Car 

World, LLC dlbla Dan Cava's Toyota World. 

The assertions of the cross-claims are based in part upon the 

fact that from the December 10, 2014 filing of this civil action up 

through and including the March 29, 2016 filing of the cross

claims, the lawyers hired to defend the Cavas by the petitioners 

have not served any interrogatories, requests for admission or 

requests for production of documents. The insurance company 

retained attorneys have also not taken a deposition of the experts 

identified by the plaintiff or engaged in any other discovery on 

behalf of the Cavas in this action. Appendix at pages 04B5-0491. 

Although the Cavas have maintained, at their expense, the 2014 

Toyota Rav4 in storage in the condition it was at the time of the 

collision, the petitioners have not retained any accident 

reconstruction professional to examine the vehicle. Appendix at 

page 0213. The petitioners have also not paid for the damage to 

the Rav4. 
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On March 13, 2016, the petitioners filed a motion to dismiss 

the cross-claims asserted by the Cavas. Appendix at page 0252. 

The Cavas filed a response to the motion to dismiss on July 1, 

2016. Appendix at page 0444. 

The Circuit Court denied the motion to dismiss and bifurcated 

the claims asserted in the cross-claims from the claims asserted by 

the plaintiff in its Order of December 8, 2016. Appendix at page 

0001. The hearing with respect to the motion to dismiss was held 

on July 19, 2016, at which time the circuit court announced that 

the motions to dismiss would be denied and the claims bifurcated. 

The Cavas believe there is substantial need to conduct 

discovery in their defense. The discovery should include, but not 

be limited to, the age and physical limitations of the decedent at 

the time of the collision, as well as, the opinions of the 

disclosed experts. 

The decedent was operating a 2001 Harley Davidson Motorcycle 

at the time of the subject collision. The decedent had just turned 

66 years old, was overweight and had what are believed to be 

significant limitations with respect to his motor skills such that 

operating a Harley Davidson Motorcycle was ill-advised. 

There is no citation to the record with respect to the 

foregoing paragraph as the COWlsel retained by the petitioners have 

not engaged in any discovery to develop this information despite 

the pendency of this action for over two (2) years. The absence of 
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such discovery leaves the Cavas unprotected from any verdict in 

excess of the amount of liability coverage to be determined to 

exist. 

As there has not been a demand wi thin the admi tted policy 

limit of $300,000.00 the Cava defendants would not have the benefit 

of the decision in Shamblin v. Nationwide Mutual Insurance Company, 

183 W.Va. 585, 396 S.E.2d 766 (1990). 'rhis assumes that the 

petitioners are correct as to coverage. 

:IV. SUlIIllarv of Argunumt 

(l) There are no exceptional circumstances with respect to 

the denial of the motion to dismiss the cross-claims of the Cavas 

which would permit the issuance of a writ of prohibition. 

(2) The petitioners have adequate means through direct appeal 

to obtain the desired relief. 

(3) The petitioners will suffer no damage or prejudice that 

is not correctable on appeal. The time and cost of litigation are 

not a relevant factor in considering any damage or prejudice. 

(4) The denial of the peti tioners' motion to dismiss was 

based, in part, upon this Court's decision in State ex reI. State 

Auto property Insurance CompanY y. Stucky, 2016 WL 3410352 (W.Va. 

Sup.Ct. 2016), therefore, the denial of the motions to dismiss is 

not clearly erroneous. 
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(5) Based upon this Court's decision in State ex reI. State 

Auto Property Insurance Comnany v, Stucky, 2016 WL 3410352 (W.Va. 

Sup.Ct. 2016), the denial of the motions to dismiss was not error, 

and therefore, cannot be oft repeated error. 

(6) There are no new or important problems or issues of law 

presented by this petition for writ of prohibition which are of 

first impression: 

(a) 	 This Court held in State ex reI. State Auto 
property Insurance Company v. Stucky, 2016 WL 
3410352 <W.va. Sup. Ct. 2016) that allegations 
similar to those in the cross-claims should not be 
dismissed pursuant to a Rule 12(b) (6) motion. 

(b) 	 The causes of action asserted by the cross-claims 
have been recognized by this Court in several other 
decisions. 

(el 	 The litigation privilege has held to not act as a 
bar to a bad faith action premised on post 
litigation conduct. Barefield v. DPIC Companies. 
~, 215 W.Va. 544, 600 S.E.2d 256 (2004). 

Accordingly, the petition for writ of prohibition should be denied. 

v. Statement Regarding Oral Argument 

Pursuant to Rule 16(d) (6) and Rule 18(a) of the West Virginia 

Rules of Appellate Procedure, the respondents, Salvatore Cava, 

Dan's Car World, LLC d/b/a Dan Cava's Toyota World, and Daniel A. 

Cava, believe that oral argunlent is unnecessary as the dispositive 

issues presented by the petition for writ of prohibition have been 

authoritatively decided by this Court. I f the Court were to 

consider oral argument necessary, this case should be set for a 
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Rule 19 argument and would be appropriate for a memorandum 

decision. 

These respondents believe that a Rule 19 argument is warranted 

as this petition involves issues of settled law. 

VI. .AltGlJHENT 

1. 	 ~e Denial of the Motion to Dismiss the Cross Clafms 
of the Cavas Does Not Warrant Extraordinary Relief. 

A. 	 ~ cross-claims are an ordinary means by a first party 
insured obtains recourse against an insurance carrier. 

There is nothing extraordinary about the denial of the motion 

to dismiss the Cava cross-claims by the respondent, the Honorable 

Patrick N. Wilson, Judge of the Circuit Court of Marion County, 

west Virginia. In denying the motion to dismiss the cross-claims, 

Judge Wilson did not usurp or abuse the power of his office. W. Va. 

Code § 53-1-1. 

Further, the Judge acted within the jurisdiction of the court 

and did not exceed any legitimate powers. W.Va. Code §53-1-1. The 

petitioners have filed this petition for writ of prohibition as a 

substitute of appeal which is not sufficient grounds to grant the 

writ. State ex reI. Owners Insurance Company v. McGraw, 233 W.Va. 

776, 760 S.E.2d 590 (2014). 
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Justice Loughry in his concurrence in State ex reI. OWners 

Insurance Company v. McGraw, 233 W.Va. 776, 760 S.E.2d 590 (2014), 

cited Justice Cleckley 1 s concurrence in State ex rel. Allen v. 

Bedell, 193 W.Va. 32 1 454 S.E.2d 77 (1994), stating that a writ of 

prohibition does not lie to correct mere errors and cannot be 

allowed to usurp the functions of appeal. In Bedell, Justice 

Cleckley stated the concurrence that: 

When appropriate, writs of prohibition and 
mandamus provide a drastic remedy to be 
invoked only in extraordinary situations. 

*** 

To justify this extraordinary remedy, the 
peti tioner has the burden of showing that the 
lower court's jurisdictional usurpation was 
clear and indisputable and, because there is 
no adequate relief at law, the extraordinary 
writ provides the only available and adequate 
remedy. Thus, writs of prohibition, as well 
as wri ts of mandamus and habeas corpus, should 
not be permitted when the error is correctable 
by appeal. 

Id. S.E.2d at B2. 

Justice Loughry further discussed Justice Cleckley's 

concurrence in Bedell, highlighting that: 

A factor to be considered in determining 
whether extraordinary relief is appropriate, 
is "whether the damage (other than expense and 
time) where prejudice suffered by the 
petitioner is correctable on appeal." Thus, 
the fact that the parties will expend time and 
money as the litigation proceeds below does 
not entitle the petitioner to extraordinary 
relief I nor should prohibi tion be used for 
-the purpose of 
installment plan. w 

appealing cases upon the 
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State ex reI. Owners Insurance Company y. McGraw, 233 W.Va. 776, 

760 S.E.2d 590 (2014). 

Justice Cleckley's concurrence in Bedell, foretold the issue 

raised by this petition: 

Unfortunately, in West Virginia the writ of 
prohibition has been used with increasing 
frequency as a device to escape from the 
~final judgment" rule. 

The Cavas submit that is precisely the intent with this petition, 

therefore, it should be denied. 

B. 	 The Pet.itioners and the Amicus Hischaracterize the Cross
claims. 

with leave of this Court, the West Virginia Insurance 

Federation has filed an amicus curie brief in support of the 

petition for writ of prohibition. The amicus curie brief was filed 

with the Clerk of this Court on January 31, 2017 and provided to 

counsel for the Cavas on February 1, 2017. 

Pursuant to Rule 30 (d) of the West Virginia Rules of Appellate 

Procedure, unless otherwise provided the anUcus curie brief should 

have been filed at the time that the brief of the petitioners was 

filed. Despite receiving the amicus curie brief only four (4) 

business days prior to the filing deadline for their brief, the 

Cavas also respond to the amicus curie herein. 
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The petitioners and the amicus curie justify the issuance of 

a writ of prohibition upon slightly different grounds. The 

petitioners, generally assert that the Cavas cannot bring an action 

against them for the breach of the duty to i~emnify or any claim 

under the unfair claim settlement practice act WItil after a 

judgment has been obtained against the Cavas. 

The amicus curie on the other hand postulate that the denial 

of the motion to dismiss will return to the apocalyptic days of 

third party bad faith and that the Cavas have no right to file 

cross-claims to enforce the contractual duty of good faith and fair 

dealing owed to them by the petitioners. Both the petitioners and 

the amicus are incorrect as the cross-claims do not assert a cause 

of action pursuant to th duty to indemnify, the cause of action 

addresses the duty to provide an adequate defense. 

c. The Pgtition is Hothipg more than a ~nterlocutory Appeal. 

The cross-claims of the Cavas do not allege the breach of the 

duty to indemnify, the cross-claims assert causes of actions based 

upon the breach of the duty of good faith and fair dealing; the 

breach of the duty to defend the litigation against the Cavasi and, 

the unfair claims settlement practices act. These duties are 

separate, distinct and have been long recognized in West Virginia. 

Hayseeds. Inc. V. State Farm Fire & Casualty, 177 W.Va. 323, 352 

S.E.2d 73 (1986); Shamblin v, Nationwide Mutual Insurance Co., 183 
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W.Va. 585, 396 S.E.2d 766 (1990); Charles v. State Farm Mutual 

Automobile Insurance Company, 192 W.Va. 293, 452 S.E.2d 384 (1994). 

with respect to the fear mongering assertions of the amicus 

curie that the Cavas desire to return West Virginia to the wild 

west of third party bad faith litigation, this assertion is simply 

not true. The Cavas paid substantial sums to the petitioners for 

insurance coverage and did not file their cross-claims until the 

plaintiff filed ber amended complaint. 

When counsel hired by the petitioners to defend the Cavas 

per.mitted the amendment of the complaint to name Daniel A. Cava as 

a defendant, it became clear the petitioners were taking care of 

themselves to the detriment of the Cavas. Goff v. Penn Mutual Life 

Insurance Co., 229 W.Va. 568,729 S.E.2d 890 (2012); Loudin v. 

National Liability & Fire Insurance Company, 228 W.Va. 34, 716 

S.E.2d 696 (2011). Accordingly, the Cavas filed the cross-claims 

based upon the handling of their defense by the petitioners. 

The Cavas' purchased insurance policies from the petitioners 

and have the right to expect that the petitioners act in accordance 

with that policy including obeying the duty of good faith and fair 

dealing as well as the duty to provide the Cavas an adequate and 

appropriate defense to the allegations against them. The basis of 

the cross-claims is the duty of good faith and fair dealing which 

is grounded in the special nature of insurance contract and the 

relationship which exists between the insured and the insurer. 
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Elmore v. State Farm Mutual Automobile Insurance Co .. 202 W.Va. 

430, 504 S.E.2d 893 (1998). 

As Justice Cleckley foretold in his concurring opinion in 

State ex reI. Allen v. Bedell, 193 W.Va. 32, 454 S.E.2d 77 (1994), 

wri ts of prohibi tion are now being used wi th ever increasing 

frequency to appeal cases on the installment plan. State ex reI. 

Owners Insurance Company v. McGraw, 233 W.Va. 776, 760 S.E.2d 590 

(2014) (Loughry, J., concurring) citing State ex reI. Shelton v. 

Burnside, 212 W.Va. 514, 575 S.E.2d 124 (2002). Where there is a 

uliberal allowance of extraordinary writs degrades the prominence 

of the trial and undermines the statutory provisions limiting 

appellate review to final judgment. State ex reI. Allen v. Bedell, 

193 W.Va. 32, 454 S.E.2d 77 (1994),' (Cleckley, J., concurring). 

Although, by no means authoritative, a global site search on 

the West Virginia Judiciary website, using as the search query 

"petition for writ of prohibition" and "insuranCe" renders 262 

results. A similar search on WestLaw using tl:e query "writ of 

prohibition" and "insurance COmp~y" rendered 15 written decisions 

of this Court from insurance company filed petitions for writ of 

prohibition from 2008 up through and including June 14, 2016. 

The Cavas submit that the pandora's box suggested by the 

amicus is in reality the apparent ever increasing utilization of 

writs of prohibition by insurance carriers to obtain interlocutory 

appeals of unfavorable circuit court rulings. It is the practice 
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of filing petitions for writ of prohibition as a means to 

circumvent the rule against interlocutory appeals which should be 

discouraged by this Court. 

D. 	 The Pet!tioners Are Unable to Establish Any of the Five 
Factors Used. to Determine If a Lower !1'ribunal Has Exceeded its 
Leg!timate POwm:8. 

The standard of review applicable to a writ of prohibition 

provides that a writ of prohibition will not issue to prevent a 

simple abuse of discretion by a trial court. A writ of prohibition 

will only issue where the trial court has no jurisdiction or having 

such jurisdiction exceeds its legitimate powers. State ex reI. 

Peacher v. Sencindiver, 160 W.Va. 314, 233 S.E.2d 425 (1977). 

In Syllabus Point 4 of State ex reI. Hoover v. Berger, 199 

W.Va. 12, 483 S.E.2d 12 (1996), this Court articulated the 

following five factors which would be examined to determine if a 

lower tribunal exceeded its legitimate powers. Those five factors 

are as follows: 

(1) 	 Whether the party seeking the writ has no 
other adequate means, such as a direct 
appeal, to obtain the desired relief; 

(2) 	 Whether the petitioner would be damaged 
or prejudiced in a way that is not 
correctable on appeal; 

(3) 	 Whether the lower tribunal's order is 
clearly erroneous as a matter of law; 
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(4) 	 Whether the lower tribunal's order is oft 
repeated error or manifest persistent 
disregard for either procedural or 
substantive lawi and, 

(5) 	 Whether the lower tribunal's order raises 
new and important problems or issues of 
law of first impression. 

These factors are general guidelines that serve as a useful 

starting point for determining whether a discretionary writ of 

prohibition should issue. Although all five factors need not be 

satisfied, this court has stated that it is clear that the third 

factor, the existence of clear error as a matter of law, should be 

given substantial weight. State ex reI. owners Insurance Company 

v. McGraw, 233 W.Va. 776, 760 S.E.2d 590 (2014). 

With respect to the first factor, the Order complained of by 

the petitioners is an order with respect to a motion to dismiss 

pursuant to Rule 12 (b) (6) of the West Virginia Rules of Civil 

Procedure. The petitioners will have an opportunity to appeal a 

final order with respect to the underlying action. 

Further, it is reasonably anticipated that the petitioners 

will file a motion for summary judgment, after the parties have had 

an opportunity to conduct discovery, with respect to these same 

issues. The fact that the parties will expend time and money as 

the underlying litigation proceeds does not entitle the petitioners 

to any extraordinary relief. 
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The expense and time of litigation is not a factor supporting 

the issuance of a writ of prohibition. state ex reI. Shelton v. 

Burnside, 212 W.Va. 514, 575 S.E.:2d 124 (2002). This factor 

applies against granting the petition. 

Applying the second factor, there will be no prejudice 

suffered by the petitioners which is not correctable upon appeal. 

Just as the insurance carrier in State ex reI. Owners Insurance 

Company v. McGraw, 233 W.Va. 776, 760 S.E.2d 590 (2014), was not 

prejudiced by waiting to appeal a final order, the petitioners in 

this matter will not be prejudiced by such a wait. 

The petitioners and the amicus assert that the denial of the 

motion to dismiss by the circuit court was clearly erroneous based 

upon a manufactured conflict between this Court's decisions in 

State ex reI. State Auto Property Insurance Company v. Stucky, 2016 

WL 3410352 (W.Va. Sup.Ct. 2016) and Noland v. Virginia Insurance 

Reciprocal, 224 W.Va. 372, 686 S.E.2d 23 (2009). However, there is 

not conflict in these decisions. 

The memorandum opinion in State ex reI. State Auto Property 

Insurance Company v. Stucky, 2016 WL 3410352 (W.Va. Sup. Ct. 2016), 

decided approximately one (1) month prior to the denial of the 

motion to dismiss by the trial court is directly on point and 

supports the denial of the motion to dismiss. The circuit court 

was bOll..'1.d to follow this binding precedent. State v. McKinley, 234 

W.Va. 143, 764 S.E.2d 303 (2014). 
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The petitioners and the amicus postulate that Justice Ketchum 

and Chief Justice Loughery will ignore established jurisprudence 

with respect to writs of prohibition and reverse the holding in 

State ex reI. State Auto Property Insurance Company v. Stucky, 2016 

WL 3410352 (W.Va. Sup. Ct. 2016), by the issuance of a writ of 

prohibition. Such a hypothesis is not sufficient to establish that 

the denial of the mot~on to dismiss was clearly erroneous. 

This Court's decision in Noland v. Virginia Insurance 

Reciprocal, 224 W.Va. 372, 686 S.E.2d 23 (2009), addressed the duty 

to indemnify as opposed to the duty to defend. The claims asserted 

in the cross-claims involve the duty to defend. 

The duty at issue with respect to the cross-claim is the duty 

of the petitioners to take into account tbe interests of the Cavas 

and give the interests of the Cavas at least as much consideration 

as the petitioners give their own interests. Shamblin v. 

Nationwide Mutual Insurance Company, 183 W.Va. 585, 396 S.E.2d 766 

(1990). As articulated in Shamblin, this means, as a practical 

matter I that an insurance company should evaluate the chance that 

a jury award might be entered against the insured in excess of the 

policy limits and in deciding whether to settle consider the 

interests of the insureds as well as its own interests. Id. S.E.2d 

at 774. 
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In State ex reI. State Auto Mutual Insurance Company v. 

Steptoe, 190 W.Va. 262, 438 S.E.2d 54 (1993), this Court held that 

a primary insurance carrier has a duty to act in good faith with 

respect to an excess or addi tional insurance carrier when defending 

a claim on behalf of the primary insurance carrier's insured. It 

is inconceivable that this same duty to act in good faith to an 

excess or additional insurance carrier does not apply to insureds 

such as the Cavas who have paid a premium for the loyalty of the 

petitioners. 

In Netzley v. Nationwide Mutual Insurance Company, 34 Ohio 

App.2d 65, 296 N.E.2d 550 (1971), the Court of Appeals of Ohio held 

that when a negligence action is brought against an insured and the 

plaintiff in that action seeks an amount exceeding the policy limit 

the insurance carrier must exercise good faith toward the insured 

in negotiating a settlement. In determining whether an insurer has 

exercised good faith towards its insured, the factors considered 

were whether there were appropriate conferences between the trial 

counsel and the client/insured; if there was an appropriate 

investigation of the circumstances of the incident out of which the 

negligence claim arose, including the acts of the persons involved 

as well as all of the physical facts present, such as the condition 

of the highway, weather, traffic conditions, as well as, traffic 

controls; and, if the insurance company entered into settlement 

negotiations. Id. N.E.2d at 559. 
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As early as 197'0 the United States court of Appeals for the 

Fourth Circuit, in a case arising from the Southern District of 

west Virginia, found that an insurance carrier did not act 

reasonably, in good faith and without negligence where it made only 

a superficial investigation and made no serious attempts to settle 

the claim against its insured. Daniels v. Horace Mann Mutual 

Insurance Company, 422 F.2d 87 (4~ Cir. 1970). These are similar 

to the claims asserted by the cross-claim which were properly not 

dismissed by the trial court pursuant to Rule 12(b) (6) of the West 

Virginia Rules of Civil Procedure. 

Of significant concern to the Cavas is the complete lack of 

any discovery undertaken by the lawyers retained by the petitioners 

to represent the Cavas in this matter. In Barefield v. DPIC 

Companies. Inc., 215 W.Va. 544, 600 S.E.2d 256 (2004), this Court 

recognized that: 

A conflict of interest between an 
insurance company and an insured 
occurs whenever their common 
lawyer'S representation of the one 
is rendered less effective by the 
reason of the lawyer's 
representation of the other. 

*** 

Even the most optimistic view of 
human nature requires us to realize 
that an attorney employed by an 
insurance company will slant his 
efforts, perhaps unconsciously, in 
the interest of his real client 
the one who is paying his fee and 
from whom he hopes to receive future 
business - the insurance company. 
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An attorney should not be permitted 
to put himself in a position where, 
even unconsciously, he will be 
tempted to "soft pedal" his zeal in 
furthering the interests of one 
client in order to avoid an obvious 
clash with those of another. 

In many jurisdictions this conflict is resolved by requiring 

the insurance carrier to pay for independent counsel selected by 

the insured. See, Allstate Insurance Company Y. Fisher, 31 

Cal.App.3d 391, 107 Cal.Rptr. 251 (1973); United States Fidelity 

and Guarantee CompanY Y. Lewis A. Roser Company, 585 Fed.2d 932 (8 th 

Cir. 1978) i American Family Mutual Insurance Company Y. C.M.A. 

Mortgage, Inc., 682 F.Supp.2d 879 (S.D. Ind. 2010); State Farm 

Mutual Automobile Insurance company y, Hansen, 357 P.3d 338 (Nev. 

2015) i Great West Casualty Company Y. Dekeyserexp, Inc., 475 

F.Supp.2d 772 (C.D. Ill. 2006). The payment of independent counsel 

where a declaratory judgment action has been filed regarding 

coverage has not been addressed by this Court. 

The fourth factor is whether the order of the circuit court is 

an often repeated error or manifest persistent disregard for 

established procedure or substantive law. The decision in State ex 

rei. State Auto Property Insurance Company v. Stucky, 2016 WL 

3410352 (w.Va. Sup. Ct. 2016), was controlling upon the circuit 

court, therefore, there is no often repeated mistake at issue in 

this case. 
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Likewise, the fifth factor does not apply based upon the 

decision in State ex reI. State Auto Property Insurance CQmpany v. 

Stucky, 2016 WL 3410352 (W.Va. Sup. Ct. 2016). There is no new 

issue presented by the petitioners and the amicus only wants this 

Court to overturn State ex reI. State Auto Property Insurance 

Company v. Stucky, 2016 WL 3410352 (w.va. Sup. Ct. 2016). 

Accordingly, the petitioners and the ~icus can satisfy none 

of the factors used by this Court to determine if the issuance of 

a writ of prohibition is appropriate. For these reasons the writ 

of prohibition must be denied. 

~. The Cava Defendants as PUrchasers of Insurance Coverage 
fraa the Petitioners Are Entitled to Assert a cause of 

Action Against the Petitioners for Breach of the Duty of 
Good Faith and Fair Dealing Pursuant to the Insurance 
Contract. Breach of the Duty to Provide an Effective 

Defense, and Violations of the Unfair Claims Settlement 
Practices Act. 

The Cavas purchased two (2) insurance policies from the 

petitioners which are relevant to this proceeding. The first 

policy is a garage policy providing a liability limit of 

$300,000.00. The second policy is a commercial umbrella coverage 

providing $5,000,000.00 of liability coverage in addition to the 

$300,000.00 of liability coverage provided by the garage policy. 

Appendix at page 0038. 
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The petitioners have admitted that Salvatore Cava is entitled 

to coverage pursuant to the garage policy and have offered the 

plaintiff the $300,000.00 liability limit. Appendix at page 0038, 

0108 and 0146. Despite acquiescing to Daniel A. Cava being named 

as a defendant in this action, the petitioners have not increased 

the settlement offer, event though Daniel A. Cava is unquestionably 

covered by the umbrella policy of $5,000,000.00. 

The purchase of liability insurance by the Cavas created a 

contractual obligation on the part of the petitioners to defend and 

provide coverage to the Cavas in circumstances presented by the 

lawsuit filed against them by the plaintiff. Aetna Casualty & 

Surety Company v. Pitrolo, 176 W.Va. 190, 342 S.E.2d 156 (1986). 

An insurance company's duty to defend is broader than the duty to 

provide coverage. (Duty to indemnify). Horace Mann Insurance 

Company v. Lebber, 180 W.Va. 375, 376 S.E.2d 581 (1988). 

Based upon the contractual relationship created by the 

insurance policy, a duty of good faith and fair dealing is created 

between the insurance company and insureds such as the Cavas. 

Elmore V. State Farm. Mutual Automobile Insurance CompanY, 202 W. Va. 

4030, 504 S.E.2d 893 (1998). The cause of action asserted by the 

cross-claim is a first party bad faith action. State ex reI. 

Allstate Insurance Comoany v. Gaughan, 203 W.Va. 358, 508 S.E.2d 75 

(1998) . 
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Generally, a first party bad faith claim may arise when an 

insurance carrier fails to use good faith in settling a claim by 

someone the insured harmed or injured. The second type of first 

party bad fai th action agains t an insurance company concerns a 

claim brought by the insured against the insurer for some direct 

damage which is covered by the insurance policy. State ex rel. 

State Auto Property Insurance Company v. Stucky, 2016 WL 3410352 

(W.Va. Sup.Ct. 2016). 

At issue in the cross-claim is the duty of the petitioners as 

the insurance carriers of the Cavas to defend the lawsuit against 

them in keeping with the duty of good faith and fair dealing. As 

there has not been a monetary judgment against the Cavas, the duty 

of indemnification has not yet been triggered. 

Accordingly, the assertions throughout the petition for writ 

of prohibition that the cross-claim raises issues with respect to 

the duty to indemnify is misplaced. See, Petition at page I, 5 and 

9. The Cava cross-claims are directed to the failure of the 

petitioners to live up to their contractual duty of good faith and 

fair dealing and to provide the Cavas with an effective good faith 

defense to the allegations of the plaintiff's complaint. 

This Court has ack-~owledged that a common law bad faith claim 

may arise where there is an excess judgment against an insured, 

however, this Court has never held that an insured does not have a 

claim for breach of the duty of good faith and fair dealing and the 
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breach of the duty to provide an adequate defense to allegations 

made against an insured where the duty to indemnify has not been 

implicated. State ex rei. State Auto Property Insurance ComPanY v. 

Stucky, 2016 WL 3410352 (W.Va. Sup.Ct. 2016). As insurance 

carriers who accepted money from the Cavas in exchange for the 

issuance of an insurance policy, the petitioners have the 

obligation to consider the interests of the Cavas at least as much 

as the petitioners consider their own interests. Shamblin v. 

Nationwide Mutual Insurance Company, 183 W.Va. 585, 396 S.E.2d 766 

(1990) . 

It is apparent from the absence of any discovery with respect 

to the injuries and damages suffered by the plaintiff as a 

consequence of the death of her decedent, especially when compared 

to the litigation activities of the petitioners, that the 

petitioners have placed their interests sigr-ificantly ahead of the 

interests of the Cavas. Appendix at pages 0485-0491. It is for 

this reason that the Cavas were compelled to file the cross-claims. 

under the facts a.:cld circumstances presented in this case, 

which must be taken in a light most favorable to the Cavas in 

accordance with Rule 12(b) (6) of the West Virginia Rules of Civil 

procedure, it defies logic that the Cavas would not be permitted to 

file their cross-claims. The Cavas should not be forced to endure 

a trial for which the lawyers retained to represent them by the 

petitioners are woefully unprepared and suffer a potential verdict 

in excess of the to be determined policy limit. 
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It is also inequitable that the Cavas are not placed in a 

position of expending their own money to obtain a release of 

liability from the plaintiff. Clearly, this is not the 

circumstance the Cavas anticipated when they purchased insurance 

coverage from the petitioners. When an insured purchases an 

insurance contract, the insured buys insurance not a lot of 

vexatious time consuming, expensive litigation with the insurance 

company. Hayseeds, Inc. v. State Farm Fire It Casualty Company, 177 

W.Va. 323, 352 S.E.2d 73 (1986). 

E. 	 The west Virginia unfair Claims Settlement Practices Act 
Establishes a Cause of ACtion in Favor of the Cavas as 
Asserted in the Cross-claims. 

As first party claimants, the Cavas are permitted to maintain 

a private cause of action pursuant to the West Virginia Unfair 

Claims Settlement Practices Act contained in West Virginia Code § 

33-11-4(9). Goff y. Penn Mutual Life Insurance Company, 229 W.Va. 

568, 729 S.E.2d 890 (2012). The cross-claims assert the violation 

of West virginia Code § 33-11-4 (9) (a) j West Virginia Code § 33-11

4(9){b); west Virginia Code § 33-11-4(9) (c)j and, West Virginia 

Code § 33-11-4(9) (d). 

The provisions of West Virginia Code § 33-11-1 et seg. are not 

so limited as to only apply to the individual or entity asserting 

the "claimu The unfair trade practices act is violated when its• 

provisions are not followed by an insurance carrier. Any 
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individual or entity harmed by the failure of the insurance carrier 

is entitled to enforce that provision. 

In this circumstance the Cavas, as first party insureds, have 

a private cause of action pursuant to West Virginia Code § 33-11

4(9) (a) for any misrepresentations of pertinent facts or insurance 

policy provisions relating to the coverages at issue in tru,s action 

against the petitioners. As first parties, the Cavas are free to 

file their cross-claims with respect to that failure. Dorsey v. 

Progressive Classic Insurance company, 232 W.Va. 595, 753 S.E.2d 93 

(2013) . 

Likewise, the plaintiff is free to complain regarding the 

violation of West Virginia Code § 33-11-4(9) by the petitioners, 

however, such complaints may only be pursued administratively 

through the West Virginia Insurance Commissioner. West Virginia 

Code § 33-11-4a. Accordingly, the eros.s-claims properly assert a 

cause of action pursuant to West Virginia Code § 33-11-4(9). 

3. 	 Bad Faith Action premised on Post Litigation Conduct is an 
Exception to the Litigation privilege. 

The assertion that tbe petitioners are entitled to a writ of 

prohibition based upon the litigation privilege is the final straw 

in the destruction of the petitioners' argument. In Barefield v. 

PPIC Companies. Inc., 215 W.Va. 544, 600 S.E.2d 256 (2004), this 

Court concluded insurance company obligations under the unfair 

claims settlement practices act did not end with the institution of 

litigation. 
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In reaching this conclusion this Court cited Tucson Airport 

Authority v. Certain Underwriters at Lloyd's, London, 186 Ariz, 45, 

918 P.2d 1063 (Ariz. App. 1996) (wrongful litigation conduct of 

insurance company toward insured during coverage lawsuit was not 

rendered inadmdssible due to -litigation privilege"). The 

petitioners and the amicus did not address this case related to the 

litigation privilege. 

This issue was fleshed out in greater detail by Justice Davis 

in her concurrence which states that: 

The majority decision in the instant case 
implicitly found that for the exclusive 
purpose of a bad faith action, there is no 
litigation privilege defense to misconduct 
occurring in an underlying claim. 

~. S.E.2d at 274. The peti tioners did not cite this Court 's 

decision in Barefield v. DPIC Companies, Inc., 215 W.Va. 544, 600 

S.E.2d 256 (2004), and the amicus, while quoting Justice Davis' 

concurring opinion in Barefield, regarding the important policies 

underlying the litigation privilege, failed to discuss that the 

majority and Justice Davis in the concurrence, found that a bad 

faith action premised on post litigation conduct is an exception to 

the litigation privilege. 

Any issue of litigation privilege is not an exceptional 

circumstance necessitating the issuance of a writ of prohibition. 

This issue has already been decided by this Court contrary to the 

position of the petitioners. 
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Vl:. Conclusion 

The respondents, Salvatore Cava, Dan's Car World, LLC d/b/a 

Dan Cava's Toyota World, and Daniel A. Cava, respectfully request 

that the petition for writ of prohibition be denied. 

Dated this 7th day of February, 2017. 

92~
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