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ASSIGNMENTS OF ERROR 


I. 	 The circuit court erred in determining that Dr. Fisher was entitled to recover 
damages under the "Hayseeds" rubric simply because of Admiral's proper and 
good faith pursuit of a declaratory claim to rescind the policy, given that Admiral 
committed no breach of policy, and the policyholders were afforded all of the 
benefits and protections of the policy. 

IT. 	 The circuit court erred in ruling on the question of whether the statutory 
requirements of West Virginia Code § 33·6·7 for rescission could be met on 
summary judgment, because that detennination required an evidentiary trial, and 
the court further erred in concluding on summary judgment that Admiral was not 
entitled to rescind as a matter oflaw. 

ITL 	 In connection with its consideration of the rescission issues, the circuit court erred 
in refusing to apply the doctrine of collateral estoppel or issue preclusion to the 
findings of fact made against Dr. Fisher by the West Virginia Board of 
Osteopathic Medicine, which were affinned by this Court. 

IV. 	 The circuit court erred in conceiving that it is a defense to rescission under West 
Virginia Code § 33-6-7 that the insurer engaged in "post claim underwriting"; in 
effect that an insurer can be foreclosed from rescission if prior to issuance of the 
policy the insurer's underwriter could have been more thorough in investigating 
the representations made in the application process. 

V. 	 Even if the quality of the underwriting investigation is an issue under West 
Virginia Code § 33-6-7, the circuit court erred in ruling on the issue at the 
summary judgment stage and should have convened an evidentiary trial. 

STATEMENT OF THE CASE 

I. 	 INTRODUCTION 

Petitioner pursued litigation to rescind a medical professional liability insurance policy 

under West Virginia Code § 33-6-7, on the basis that the policyholder made fraudulent andlor 

material misrepresentations and omissions during the application process. In brief, the policy 

issued in July 2011 upon an application completed and signed on June 30, 2011 by Philip Fisher, 

D.O., a so-called "pain specialist" operating in Huntington, on his own behalf and on behalf of 

his medical corporation, Pairodocs, Inc. Neither the application nor infonnation provided in 

response to underwriting inquiry revealed any allegation ofserious misconduct, and the applicant 

explicitly denied the existence of facts or circumstances suggesting that a medical malpractice 
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claim might be asserted against the insured. The policy specifically afforded coverage for "prior 

acts." Within a month of the policy's issuance, Dr. Fisher received a letter from a Charleston 

attorney giving notice of the intent to file a wrongful death action on behalf of Dr. Fisher's 

fonner girlfriend and fonner patient, who had died in November 2009 of an opioid drug 

overdose. Not long thereafter, the same attorney sent a second letter giving notice of an intention 

to sue on behalf of yet another fonner patient of Dr. Fisher, who had also died from an opioid 

drug overdose in 2009. As it turns out, prior to Dr. Fisher's application for insurance, in 

December 2010 six months prior to the application the federal Drug Enforcement Agency 

("DEA") had initiated an investigation into Dr. Fisher's involvement in fourteen overdose deaths 

by serving a search warrant on Dr. Fisher's medical offices and residence. l That event was 

widely reported in the local media and was thus made known to the community of plaintiffs' 

medical malpractice lawyers in southern West Virginia. In addition, in January 2011, also six 

months before the submission of the insurance application, the West Virginia Board of 

Osteopathy ("Board of Osteopathy") had served Dr. Fisher with a complaint alleging serious 

Unfortunately, overdose deaths stemming from opioid drug usage, has become an epidemic in the 
United States. On July 31, 2017, the White House Commission on Combating Drug Addiction and the 
Opioid Crisis issued a report finding that approximately 142 Americans die every day from opioid 
overdoses, "a death toll equal to September 11th every three weeks." White House opioid commission to 
Trump: 'Declare a national emergency' on drug overdoses, The Washington Post (July 31, 2017), 
https:/Iwww.washingtonpost.com/news/wonklwp/20 17/07/31/white-house-opioid-commission-to-trump
declare-a-national-emergency-on-drug-overdoses/?utm_ term=. 71 a70bd 11885. On, August 10, 2017, 
President Trump declared the opioid crisis a national emergency. Ali Vitali (Associated Press), Trump 
says opioid crisis is a national emergency, pledges more money and attention, Pittsburgh Post-Gazette 
(Aug. 10, 2017), http://www.post-gazette.comlnews/overdosed/20 1710 S/IOlTrump-declares-opioid-crisis
is-a-national-emergency-pledges-more-money-and-attentionIstoriesl20 17081 00135. The state enduring 
the most hardship through this epidemic is West Virginia. According to the CDC, "West Virginia still 
leads the nation for overdose deaths. More than double the national average, West Virginia saw 39.3 
deaths per 100,000 residents in 2015." West Virginia Still Leads the Nation in Overdose Deaths, The 
Register Herald (Dec. 14, 20 16), http://www.register-herald.comlnews-/west-virginia-still-Ieads-the
nation-in-overdose-deaths/article_la77c96a-4ed7-5359-9c92-03c20c6883bb.html. In 2016, 86% of the 
overdose deaths that occurred in West Virginia resulted from opioid use. AP, Overdose Deaths Continue 
to Rise in West Virginia, U.S. News & World Report (Mar. 7, 2017), https:llwww.usnews.com/newslbest
states/west-virginialarticles/2017-03-07/overdose-deaths-continue-to-rise-in-west-virginia. 
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misconduct involving at least two deceased fonner patients, and others.2 The Board sought 

revocation of his license, alleging his acts of misconduct constituted a "danger to the public". 

The foregoing events were not revealed by Dr. Fisher during the insurance application process. 

In response to the filing of the two wrongful death actions, Admiral retained counsel to 

defend, but through counsel undersigned issued a letter asserting an intention to pursue rescission 

of the policy. Thereafter, Admiral instituted a declaratory action in federal court. However, the 

wrongful death plaintiffs responded by joining Admiral as a third-party defend.ant in the pending 

wrongful death actions for a declaration that the policy could not be rescinded.3 The agent and 

broker who had participated in placing the policy were joined as parties. 

Despite abundant evidence that Dr. Fisher made fraudulent and/or material 

misrepresentations and omissions during the application process and essentially thwarted 

Admiral's underwriting inquiries, the circuit court entered summary judgment for Dr. Fisher 

finding that he neither committed fraud, nor materially concealed the truth; and attributed 

Admiral's effort to rescind to "post-claim underwriting." Thereafter, Admiral settled the two 

wrongful death claims, with contribution from the agent and broker. Nonetheless, and despite 

that Admiral at all times provided all rights and benefits of the policy, the circuit court awarded 

the insureds attorneys' fees and costs, and permitted a jury to assess consequential damages for 

aggravation and inconvenience, essentially as a penalty for Admiral's pursuit of rescission 

litigation. The circuit court entered a judgment in favor of Dr. Fisher and against Admiral 

2 The Board of Osteopathy proceeding ultimately resulted in a revocation ofDr. Fisher's medical license 
based upon a litany of findings detailing numerous acts of egregious misconduct. The Board concluded 
that Dr. Fisher's misconduct in the practice of osteopathy constituted "an immediate danger to the 
public." The Board's findings and the revocation were unanimously affirmed by this Court in a 
Memorandum Decision entered on June 3,2016. See Fisher v. W. Va. Ed. o/Osteopathic Med, No. 15
0690,2016 WL 3136851 (WVa. June 3,2016). 
3 In deference to the declaratory judgment claims asserted in state court, the federal court dismissed 
Admiral's declaratory action onjurisdictionai grounds. 
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aggregating those damages in the amount of $411,709.11. Admiral seeks relief from the 

judgment. 

Admiral has been twice victimized. Once by fraud in the application process, and a 

second time by misapplication of the law by the Circuit Court of Cabell County. It is incumbent 

on this court to accord substantial justice. 

TI. STATEMENT OF THE FACTS 

On June 30, 2011, Dr. Fisher submitted an application for medical professional liability 

insurance with prior acts coverage· to Admiral through his agent James Crouse of Wells Fargo 

Insurance Services of West Virginia, Inc. (Wells Fargo), who forwarded the application to Mark 

Walker of National Specialty Underwriters, Inc. (NSUI), a wholesale insurance broker, who in 

turn submitted it to Admira1.4 R56, Rl12. 

In response to question six on page seven of the application, which asked: "Are you or 

any organization proposed for this insurance aware of any act, error, omission, fact, 

circumstance, or records request from any attorney which may result in a malpractice claim or 

suit?" Dr. Fisher answered "No". R71. Question nine on page seven inquired as follows: 

"Have you ever been notified to respond to, appear before or have you ever been investigated by 

any licensing or regulatory agency on a complaint of any nature, including but not limited to 

unprofessional or unethical conduct?" Dr. Fisher answered "Yes", but attached an "explanatory" 

memorandum, stating: 

There is a current complaint open with W.V. Board of Osteopathic 

Medicine. There has been three hearing dates scheduled and cancelled in 


Respondents had previously been insured by National Fire & Marine Insurance Company through 
Crouse and NSUI. In July, 2011, National Fire agreed to renew tqe policy, on the condition that Dr. 
Fisher furnish information regarding an administrative complaint pending against him. Evidently, 
National Fire became impatient, and cancelled his insurance policy effective March 1,2011. R541. Dr. 
Fisher was uninsured for three months, although he claims to have been unaware of it prior to applying 
for the Admiral policy. R1213. 
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regards to this issue. The next date is scheduled for some time in 
September of2011, a definite date has not been set yet. 

The complaint consists of treating fonner girlfriends and pre-signed 
prescription pads. Dr. Fisher's license has NOT been suspended, limited, 
or revoked in any manner. Nor has his DEA. As a matter offact the W.V. 
BOM renewed his license was renewed (sic) on 06112/2011. Enclosed is a 
copy ofhis license." 

R76. As will be shown, the explanatory memorandum thoroughly misstated the pending Board 

Complaint. No other infonnation was provided with the application, such as that he was under 

an investigation, widely reported in the local media, involving fourteen overdose deaths, 

including his former girlfriend. 

Admiral assigned Dr. Fisher's insurance application to Brandon Sollers ("SoUers") for 

underwriting. R123. Although on summary judgment the circuit court found Admiral's 

underwriting investigation to be deficient, Sollers initially issued a "non-binding" indication, and 

clearly did express a need for further underwriting information. RlO12. By email to NSur dated 

July 6, 2011, Sollers requested "full subjectivities" regarding pending complaints.s NSUI 

forwarded the email to Crouse, who responded on July 7,2011 stating that "I met with Dr. Fisher 

today and he has no patient complaints in the last few years. It turns out the two employees who 

turned him in are looking for whistleblower protection. They were fired for embezzling over 

$300K." R567.6 Based on this obvious misrepresentation, on July 12,2011, Sollers issued the 

policy, with prior acts coverage. RI01S. 

Although the circuit court found the disclosures made by Dr. Fisher during the 

5 Sollers explained that subjectivities is a tenn in the insurance industry for any additional infonnation 
requested by the insurer during the underwriting process. R1 012. 
6 It is remarkable enough that the circuit court concluded that Admiral was not victimized by fraud 
perpetrated by Dr. Fisher in the application process. But worse still, Crouse admitted that when he sent 
the July 7 email, he knew about the media account of the DBA search warrant and Dr. Fisher's fourteen 
deceased patients. RI015. His conduct obviously was palpable fraud. The trial court's conclusion that 
Admiral had nothing to complain about is astounding. 
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application process to be adequate, in fact, all of the following had transpired prior to the 

application: (1) on December 10, 2016, seeking a search warrant for Dr. Fisher's home and 

offices, the DEA had filed in the United States District Court for the Southern District of West 

Virginia an Affidavit of probable cause ("Affidavit") containing a litany of startling allegations 

against Dr. Fisher and averring that the authorities were "conducting an ongoing criminal 

investigation." R231-R234. The Affidavit stated that Dr. Fisher was under investigation for 

having "unlawfully obtained controlled substances from patients and re-distributed them to 

girlfriends and others .. , and for his own personal consumption"; and for "being potentially 

complicit in the overdose deaths of at least fourteen (14) individuals, including the death of a 

fonner girlfriend". R234-R235. Based on the Affidavit, the District Court issued a search 

warrant for Dr. Fisher's home and office, which it served on December 10, 2016. R222-R235, 

R1205; (2) the local media had widely quoted these allegations in its reporting on the search 

warrant, thus assuring wide dissemination of these allegations in the local area;7 (3) The Board of 

Osteopathy was proceeding on its complaint containing serious allegations of misconduct, 

including charging Dr. Fisher with unlawfully providing controlled substances to patients and to 

other persons, unlawfully possessing opioid medications for his own use, having "repeatedly 

engaged in sexual relationshipsu with mUltiple patients, and charging him with liability for the 

7 In his deposition testimony Dr. Fisher admitted that at the time he answered "No" to the question of 
whether he was "aware of any act, error, omission, fact, circumstance, or records request from any 
attorney which may result in a malpractice claim or suit[,]" he had been served with the DEA's search 
warrant and the Board of Osteopathy's complaint. R1218-R1224. If that were not enough to make him 
aware that he may be subject to a malpractice suit, Dr. Fisher testified at trial that he was aware 
infonnation had been published in the media regarding the DEA's investigation and his alleged role in the 
overdose deaths of fourteen patients. RI8S0-RI8S3. In fact, he admitted that the publication was 
"horrifyingly aggravating." Id. Accordingly, Dr. Fisher had reason to know that every plaintiff's 
attorney in Southern West Virginia was likely aware that he was allegedly complicit in the overdose 
deaths offourteen patients. 
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overdose death ofone ofthose individuals. R146-R147.8 

As stated, within a month after it issued the policy, in August, 2011 Dr. Fisher received a 

letter (which he forwarded to Admiral) from Charleston attorney William Tiano advising that his 

fum had been "retained by Peggy Wysong as the Administratrix of the estate of Marian K. 

Hyden with regard to a medical malpractice/wrongful death lawsuit against you regarding the 

wrongful death of Marian Kit Hyden." R568. In November 2011 Dr. Fisher received a similar 

letter from Mr. Tiano with regard to a medical malpractice/wrongful death lawsuit to be filed 

relating to the death of a second patient, Barry Blackburn. R171. 

III. 	 PROCEDURAL HISTORY OF THE CASE. 

On November 4,2011, the heralded medical malpractice wrongful death action on behalf 

of the estate of Marian Hyden was filed against Dr. Fisher and Pairodocs, asserting allegations 

similar to those found in DBA Affidavit and the Board of Osteopathy's complaint, namely, that 

Dr. Fisher was responsible for Marian Hyden's drug overdose death because he "routinely" gave 

her prescription pain medication "without proper oversight and monitoring." R32, R34. As 

stated, Admiral was given notice of the suit, and immediately retained counsel to defend. In the 

meantime, by letter dated February 10, 2012, Admiral, through its undersigned counsel, 

informed Dr. Fisher that it would dispute whether it was required to afford coverage in the 

Wysong and Blackburn lawsuits, but that it would afford him a defense in those lawsuits. 

R1621-R1626. On January 26,2012, the second wrongful death action was filed on behalf of the 

estate of Mr. Blackburn, alleging that his death was caused by Dr. Fisher over-prescribing him 

with Methadone. R39, R41. The Blackburn complaint included a claim for declaratory relief 

against Admiral, seeking a determination that the medical professional liability insurance policy 

8 This was the Complaint that Dr. Fisher's "explanatory memorandum" described as involving "treating 
fonner girlfriends and pre-signed prescription pads". Remarkably, the Circuit Court found no material 
concealment. 
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at issue in this case was valid, and that it provided coverage for the Blackburn's claims. R42-

R50. On January 27, 2012, Wysong then amended her complaint to also include a count for 

declaratory relief against Admiral. Subsequently, the Wysong and Blackburn complaints were 

consolidated by the circuit court.9 

On January 31, 2013 Admiral filed its answer to the consolidated complaints, and also 

asserted a counterclaim to rescind the policy pursuant to West Virginia Code Section 33-6-7 on 

the basis that Dr. Fisher made fraudulent and material misrepresentations and omissions in his 

insurance application. In response, on February 14, 2013, Dr. Fisher and Pairodocs filed a cross

claim against Admiral seeking a declaration that Admiral was required to afford coverage under 

the policy, and also asserted a claim to recover attorneys' fees and consequential damages (i.e., 

damages for aggravation and inconvenience) pursuant to this Court's decisions in Hayseeds, Inc. 

v. State Farm Fire & Casualty, 177 W.Va. 323, 352 S.E.2d 73 (1986) and Aetna Casualty & 

Surety Co. v. Pitrolo, 176 W.Va. 190,342 S.E.2d 156 (1986). 

On January 27, 2014, the wrongful death actions for which Admiral was providing a 

defense were stayed pending a determination of the insurance dispute. R309. In fact, Dr. Fisher 

stipulated that he was "paid nothing for the legal defense they received in the Wysong and 

Blackburn wrongful death actions[,]" and the "defense was provided and paid for by Admiral." 

R1950. 

On December 19, 2014, the wrongful death plaintiffs, Wysong and Blackburn, filed a 

motion for summary judgment in which they argued that the circuit court should preclude 

Admiral from rescinding the insurance policy at issue on the basis that Admiral had failed in its 

9 On January 16,2012, Admiral had instituted a declaratory judgment action in the United States District 
Court for the Southern District of West Virginia seeking rescission of the policy on the basis of fraudulent 
and material misrepresentations and omissions in his insurance application. R97-111. The federal court 
eventually dismissed Admiral's declaratory judgment action in deference to the litigation of insurance 
issues in state court. R200. 
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duty to fully investigate the potential insurance risk presented by Dr. Fisher and Pairodocs prior 

to issuing the policy, and was engaged in "post-claim underwriting:' R418-R419. At a hearing 

on June I, 2016, the circuit court granted summary judgment from the bench in favor of the 

plaintiffs and Dr. Fisher and against Admiral on the issue of rescission. The substance of the 

court's ruling appears in the hearing transcript as follows: 

I think that Admiral intimately engaged in ... post claims underwriting 
and they had the information at their disposal. 

I do not find that there were any fraudulent, concealed, misrepresentations. 
Could there have been more information provided? Maybe. But again, he 
[Dr. Fisher] is not an attorney and he did provide the information about 
this complaint and had they just - and the application itself, specifically 
said, or required the doctor to sign an authorization for release of 
information and to let them go and look into anything and I think that is 
very telling and I think it is clear that more underwriting should have been 
done by Mr. Sollers, but instead they chose not to and now they are 
attempting to engage in post claim underwriting. 

So that will be the ruling of the court. 

R932-933. The circuit court offered no explanation as to why the startling DEA allegations, 

having been widely disseminated in the local media, might not be sufficient to persuade a 

reasonable juror (or perhaps several) to believe that Dr. Fisher was "aware of any act, error, 

omission, fact, circumstance, or records request from any attorney which may result in a 

malpractice claim or suit". The court likewise offered no rationale for why his explanatory 

memorandum attached to the application which described the pending Board proceeding as 

involving ''treating former girlfriends and pre-signed prescription pads" was not an effort at 

concealment, given that the case actually involved serious sexual misconduct with patients, at 

least one of whom had died from drug overdose, and the overdose of several other former 

patient~. The circuit court also failed to explain how the determination that "more underwriting 

should have been done" was a matter that could be addressed without a trial and the presentation 
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of evidence. Finally, the circuit court essentially disregarded that Admiral's underwriter had in 

fact, made a written request for "full subjectivities", and in response received a written response 

that was utter falsehood. 

Within weeks of that ruling, the parties concluded ongoing settlement negotiations of the 

underlying wrongful death and malpractice suits, resulting in the release and dismissal of the 

wrongful death claims. Dr. Fisher and Pairodocs contributed nothing to the settlement. R1950

1951. 

On May 23,2016, Admiral filed a motion for summary judgment against Dr. Fisher and 

Pairodocs in which it asserted that the circuit court should dismiss Dr. Fisher's and Pairodocs' 

claim for attorneys' fees and damages for aggravation and inconvenience on the basis that 

despite asserting a right to rescind, Admiral had at all times afforded all benefits and protections 

due under the policy, including a defense, and had settled those claims and procured releases. 

R851-R853. Dr. Fisher cross-moved for judgment, asserting that by virtue of the settlements he 

had "substantially prevailed" within the meaning of Hayseeds, supra., and, thus, became entitled 

to recover consequential, extra-contractual damages under that rubric. R1439-R1440. At a 

hearing on June 27, 2016, the circuit court again granted summary judgment in favor of Dr. 

Fisher from the bench, essentially concluding that since Admiral had initiated litigation 

involving the coverage, extra-contractual damages under Hayseeds were mandatory. R01397. 

On September 26, 2016, Admiral filed a motion for certification for immediate appeal of 

questions concerning the entitlement of an insured·to attorneys' fees, costs, and consequential 

damages' in the circumstances of this case, which the circuit court denied.1O R1427. These 

10 Essentially, Admiral asserted in its motion for certification that attorneys' fees and damages for 
aggravation and inconvenience (extra-contractual damages) were not available in this case because Dr. 
Fisher received all of the benefits of his insurance policY, including a defense to the underlying medical 
malpractice and wrongful death claims, se.ttlement of those claims, and releases at no cost to him. 
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aforesaid rulings were memorialized in an Order entered November 23, 2016, in which the 

circuit court concluded that "Hayseeds damages are available whenever an insured is forced to 

litigate with his own insurer and substantially prevails", whether the insurer avoids a breach of 

the policy by affording all benefits and protections thereunder. R14. In effect, that ruling 

assesses extra-contractual damages for attorneys' fees and aggravation and inconvenience, as a 

penalty upon Admiral for having pursued rescission through declaratory judgment. R12-R21. 

The parties ultimately agreed on $211,709.11 as the reasonable amount of attorneys' fees and 

costs, and a jury trial was set on the amount of damages for aggravation and inconvenience. 

R25. By motion in limine, Admiral argued that damages may not properly be awarded to a 

policyholder for any aggravation or inconvenience sustained in connection with an insurer 

pursuing vindication of its rights under an insurance policy. R1577. At a June 9, 2017 hearing, 

the circuit court denied the motion, specifically ruling that Dr. Fisher would be permitted to 

recover damages he suffered because he was vexed by having to litigate with Admiral. R1629-

R1641. 

On July 6, 2017, a jury trial was convened on the sole issue of "the amount of damages 

Dr. Fisher was entitled to recover pursuant to Hayseeds, Inc. v. State Farm Fire & Cas., 177 

W.Va. 323, 352 S.E.2d 73 (1986), and its progeny for the aggravation and inconvenience he 

endured as a result of being forced to litigate with his insurer ...." R2.1l The sole witness was 

Dr. Fisher, who testified that even though Admiral afforded him a defense, and the wrongful 

death claims were stayed and then settled, (all at no cost to him), Admiral's conduct caused him 

R01431. As will be discussed below, this recently opined on this precise issue in State ex reI. State Auto 
Property Insurance Companies v. Stucky, No. 17-0257,2017 WL4582607 CW. Va. Oct. 10,2017). 
11 As will be discussed herein, this is irreconcilable with the holding of this Court in State ex rei. 
Universal Underwriters Ins. Co. v. Wilson, 239 W. Va. 338,801 S.E.2d 216 (2017). 
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anxiety.12 The jury was expressly instructed that it should award damages for aggravation and 

inconvenience Dr. Fisher suffered because of the litigation with Admiral. 13 The jury awarded 

damages in the amount of $200,000.00. R1915. On July 25, 2017, the circuit court entered 

judgment against Admiral in the amount of $411,709.11. R2. Admiral timely appealed to this 

Court. 

SUMMARY OF ARGUMENT 

The circuit court committed an error by granting summary judgment on the issue of 

rescission. There was abundant evidence from which the court should have found genuine issues 

of fact requiring trial on the issue of whether Dr. Fisher committed fraud or made material 

misrepresentations or omissions in his insurance application andlor otherwise in the application 

process. This ruling was made on the basis of the circuit court's subsequent ruling that Dr. 

Fisher "substantially prevailed", and was therefore entitled to Hayseeds damages. Apart from 

the ruling on rescission, the circuit court compounded the error in concluding that extra

contractual damages under Hayseeds were available in this case, even though Admiral defended 

the Respondents and settled the underlying claims. There are two recent decisions from this 

Court that clearly demonstrate that where a liability insurer affords its insured a defense and 

settles the liability claims without cost to the insured, completely insulating the insured against 

liability, it is improper to award extra contractual damages in favor of the insured under any 

sobriquet. It is especially improper to award damages for anxiety or distress the policyholder 

12 Ironically, Dr. Fisher complained that Admiral's settlement of these claims "outraged" him because it 
deprived him of the chance to prove his innocence of any wrongdoing, though he never suggested 
Admiral should not settle the claims. RI80S. 
13 Parenthetically, Dr. Fisher acknowledged several sources of aggravation and inconvenience, including, 
inter alia, the deaths of his fonner patients, the misinfonned hysteria surrounding pain management 
medicine, the DEA search warrant, the adverse publicity about the investigation, the administrative 
proceedings with the Board of Osteopathy, and the eventual revocation of his medical license. R1833-
R1869. 
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suffers because of the necessity of litigating against the insurer over coverage; because such is 

not a recoverable item of damages in any case. 

Dr. Fisher and Pairodocs at all times received all of the rights and benefits of the liability 

insurance policy; despite his having made virtually undisputed misrepresentations and 

concealments in the application process. He was awarded extra-contractual damages to which he 

was not entitled under applicable law. The judgment must be reversed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to the criteria set forth in West Virginia Rules of Appellate Procedure 18(a) and 

20 oral argument is necessary in this case. 

STANDARD AND SCOPE OF REVIEW 

The issues on appeal involve questions of law, including the entry of summary judgment. 

Therefore, the standard of review is de novo. Gastar Exploration Inc. v. Rine, No. 16-0962, 

2017 WL 4766726 (W.Va. Oct. 19,2017) (quoting Frymier-Halloran v. Paige, 193 W.Va. 687, 

693, 458 S.E.2d 780, 786 (1995». The scope of review for questions of law, including the entry 

of summary judgment, is plenary. Id. (quoting State ex rel. Clark v. Blue Cross Blue Shield of 

W.Va., Inc., 203 W.Va. 690, 701, 510 S.E.2d 764, 775 (1998». This Court must "give a new, 

complete and unqualified review to the parties' arguments and the record before the circuit 

court." Id. (quoting Blackrock Capital Inv. Corp. v. Fish, _ W.Va. _, 799 S.E.2d 520, 526 

(2017». 

ARGUMENT 

I. 	 THE CIRCUIT COURT ERRED By AWARDING DAMAGES FOR ATTORNEY'S FEES AND 
COSTS AND ADDITIONAL DAMAGES FOR AGGRAVATION AND INCONVENIENCE. 

Regardless of the propriety ofthe summary judgment in favor of Dr. Fisher on rescission, 

the circuit court erred in awarding him damages for attorneys' fees and costs, and grievously 
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erred in allowing an award of consequential damages for aggravation and inconvenience 

presumably endured by Dr. Fisher as a result of having to litigate the rescission issue. Given the 

undisputed fact that at all times Admiral afforded Dr. Fisher all of the rights and benefits due 

under the liability policy, the award of these damages was error. 

A. 	 THE RESULT IN THIS CASE Is AT ODDS WITH RECENT DECISIONAL LAW 
REGARDING EXTRA-CONTRACTUAL REMEDIES IN INSURANCE CASES. 

Just last tenn, this Court interdicted interlocutory rulings in two cases on writs of 

prohibition that allowed extra-contractual remedies to insureds in circumstances where there was 

no breach of the insurance agreement, but the insurer had pursued its rights through declaratory 

judgment proceedings. The damages award in this case conflicts with both of these cases. In one 

case the court solidly endorsed Admiral's position that where a liability insurer affords its 

insureds a full defense and ultimately settles the underlying liability claim without contribution 

from the insured, thereby totally insulating the insured against liability, damages may not be 

awarded to the insured under any circumstances, even though the insurer has instigated 

declaratory litigation involving coverage. See State ex rei. State Auto Prop. Ins. Cos. v. Stucky, 

2017 WL 4582607 (W. Va. Oct. 10, 2017). In the second case, State ex rei. Universal 

Underwriters Insurance Company v. Wilson, 239 W.Va. 338, 801 S.E.2d 216 (2017), this Court 

implicitly reached the same conclusion, and in addition explicitly held that aggravation and 

inconvenience ostensibly endured by a policyholder who is vexed by having to litigate against an 

insurer in a declaratory case is not a recoverable item of damages under any circumstance. 

Indeed, in both cases the Court found that allowing award of damages to the insureds in 

circumstances similar to this case to be sufficiently clear legal error to warrant an extraordinary 

remedy. 14 

14 The Court considered both cases in the context of a writ of prohibition. This is significant, as this 
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In Stucky, a residential home builder's construction activities caused storm water runoff 

to damage property owned by the plaintiffs. The plaintiffs filed suit against the builder seeking 

compensatory damages. The builder timely provided notice of the suit to its liability insurer, 

which undertook the defense pursuant to reservation of rights. According to the builder, rather 

than remedying the damage to plaintiffs' property quickly and inexpensively, the insurer then 

engaged in inspections and investigations that delayed settlement of the plaintiffs' claims. The 

builder filed a third·party complaint against the insurer alleging common law bad faith, 

violations of the West Virginia Unfair Trade Practices Act, W. Va. Code § 33·11·1, et seq. 

("UTP A"), and breach of contract. The builder sought damages, including Hayseeds damages 

such as Dr. Fisher recovered in this case. The insurer counterclaimed, contesting coverage. The 

circuit court determined that the insurer did owe coverage. Thereafter, the insurer effected a 

settlement of the underlying property damage claims against the P9licyholder which discharged 

the builder from all claims relating to the alleged property damage, at no cost to the builder. The 

insurer then moved for summary judgment on the third party claims, arguing that since it had 

provided a defense, and settled the underlying claims, no liability could attach on any theory. 

The trial court denied the motion for summary judgment, and the insurer sought a writ of 

prohibition in this Court. 

Holding that the denial of the insurer's motion for summary judgment was clear legal 

error, this Court granted the writ, and ordered the builder's third party claims dismissed as a 

matter of law. The Court concluded that because the builder "was defended and indemnified by 

its insurer, State Auto, with respect to the lawsuit filed by the plaintiffs as required by the 

Court only issues a writ of prohibition when "the lower tribunal's order is clearly erroneous as a matter of 
law[,]" and only to correct "substantial, clear-cut, legal errors plainly in contravention of a clear statutory, 
constitutional, or common law mandate[.]" State ex rei. Am. Elec. Power Co. v. Nibert, 237 W.Va. 14, 
19,784 S.E.2d 713, 718 (2016). 
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commercial general liability policy[, a] settlement was obtained at no cost to [the builder], and 

no adverse judgment was entered in the circuit court", the builder could not "maintain a fIrst

party action against State Auto for common law and statutory bad faith and breach of contract." 

Stucky, 2017 WL 4582607 at *7. Stucky stands for the proposition that when a policyholder 

receives everything to which the policyholder is entitled under an insurance policy, the insured 

essentially has nothing to complain about, and cannot pursue extra-contractual damages under 

any sobriquet. 

In Wilson, an employee and son of the owner of an automobile sales center driving an 

employer owned vehicle struck and killed a motorcyclist. The accident was reported to Zurich 

American under a carried garage and 'umbrella liability policy maintained by the sales center. 

The insurer took the position that the garage coverage was applicable, but the umbrella coverage 

was not. The estate of the motorcycle operator filed an action asserting wrongful death claims 

against the employee, the automobile sales center, and its owner, and a declaratory judgment 

claim against the insurer to determine the amount of coverage available. The insurer retained 

counsel to defend all insureds. Thereafter, the insureds filed cross-claims against the insurer for 

violations of the UTP A, breach of contract, and common law bad faith. The insureds further 

alleged that the insurer's bad faith caused them "emotional and mental distress." Wilson, 239 

W.Va. at -,801 S.E.2d at 220. The insurer's motion to dismiss the cross-claims was denied, 

whereupon the insurer sought a writ ofprohibition. 

This Court analyzed the problem from the standpoint of whether the insured's claims 

were ripe for adjudication. Finding that the insureds had as yet suffered no cognizable harm, the 

Court determined that their claims did not yet present a justiciable issue, and consequently, were 

not ripe for adjudication. The Court flatly rejected the insureds' argument that they had suffered 
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compensable harm because they had been vexed by having to litigate with the insured regarding 

coverage. On that issue the Court stated that "litigation-induced emotional distress" would not 

be recoverable as a matter of law. Id at 224 n.18. Importantly with respect to the instant case, 

the Court added that "[ S]ound policy reasons support this rationale; an insurer should have the 

right to defend itself in a plaintiff's declaratory judgment action without risking exposure merely 

because the strain inherent in litigation discomfits its insured." Id. 

Given this Court's pronouncement in Stucky, any award of extra-contractual damages in 

this case cannot stand. Certainly, Wilson makes clear that the annoyance and aggravation 

damages awarded to Dr. Fisher because ofhis discomfort in having to litigate rescission is utterly 

impennissible. There is no principled difference between the damages sought by the 

policyholders in Wilson and Stucky under the common law bad faith, unfair claims practices, and 

breach of contract theories asserted in those cases, and the award to Dr. Fisher under the 

Hayseeds rubic in the instant matter. 

B. UNDER TRADITIONAL PRINCIPLES OF LAW IN THE ABSENCE OF A BREACH OF 
THE INSURANCE CONTRACT No CONSEQUENTIAL DAMAGES FOR ATTORNEY'S 
FEES, COSTS OR AGGRAVATION AND INCONVENIENCE WERE PROPERLY 
AWARDED. 

As stated, it is undisputed that Admiral provided the policyholders with all rights and 

benefits of the insurance policy, despite its assertion of a claim for rescission, and there was no 

alleged breach of the policy. Admiral merely pursued a declaratory claim to rescind the policy, 

which Dr. Fisher elected to litigate. No American jurisdiction permits the recovery of general 

damages for aggravation under such circumstances. Further, there is no basis to award damages 

for attorney's fees and costs, either. IS 

Under the American rule, generally, including in West Virginia "each litigant bears his or 

IS Admiral preserved these arguments numerous times before the lower court. See, e.g., R1295, R1455. 
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her own attorney's fees absent a contrary rule of court or express statutory or contractual 

authority for reimbursement." Syl. Pt. 2, Sally-Mike Props. v. Yokum, 179 W.Va. 48, 365 S.E.2d 

246 (1986). "The purpose of the American rule is to allow 'equal access to the courts for the 

resolution of bonafide disputes.''' In re John T., 225 W.Va. 638, 643, 695 S.E.2d 868, 873 

(2010) (quoting Sally-Mike Props., 179 W.Va. at 52,365 S.E.2d at 250). While circuit courts 

possess some discretion to award attorney fees and costs as a sanction for misconduct, there is 

only authority ''to award to the prevailing litigant his or her reasonable attorney's fees as 'costs,' 

without express statutory authorization, when the losing party has acted in bad faith, vexatiously, 

wantonly or for oppressive reasons." Syl. Pt. 3, Sally-Mike Props., supra. There is, of course, no 

assertion ofsuch misconduct in this case. 

This Court has carved out exceptions to the typical rule in two insurance cases, Aetna 

Casualty & Surety Co. v. Pitrolo and Hayseeds; neither ofwhich are typical of the jurisprudence 

in any other state. In any event, neither of these exceptions are applicable to the circumstances 

of this case. Pitrolo arose out of an automobile accident that resulted in three separate civil suits. 

The policyholder tendered the suits to his insurer under three different policies, but the insurer 

denied coverage, and, significantly refused to defend. Consequently, the insured was forced to 

retain legal counsel to defend himself. Subsequently the insurer instituted a declaratory 

judgment action seeking a determination of no coverage, and no duty to defend. The circuit 

court determined that the insurer had a duty to defend, and, therefore, had breached the contract 

of insurance, and awarded the legal fees generated in the defense of the underlying civil actions, 

and the declaratory judgment action. 

This Court affirmed. However, in doing so the Court made clear that the decision was 

founded on the insurer having breached the insurance contracts by refusing to defend. The Court 
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stated: 

The general reason stated for allowing recovery of attorneys' fees in this 
situation is that where an insurer has violated its contractual obligation to 
defend its insured, the insured should be fully compensated for all 
expenses incurred as a result of the insurer's breacl, ojcontract[.]" 

Id at 194, 160 (emphasis added). 

Pitrolo is inapplicable where the insurer has tendered a defense, and has not breached the 

contract in any respect. All Admiral did was pursue declaratory relief, while affording all 

benefits of the policy. Thus, Pitrolo is not an available exception to the rule applied by nearly 

every American court that attorneys' fees may not be awarded where an insurer compels its 

insured to litigate a dispute over coverage, even though the insured prevails. Rather, in the 

absence ofbad faith or vexatious litigation, each party must pay his or her own attorneys' fees. 16 

The second case in which the Court created a unique exception to the American rule is 

Hayseeds, supra. Hayseeds involved a fire in a restaurant building covered under a typical 

property insurance policy. The insurer declined coverage for the loss on the grounds of arson. 

The policyholder brought a civil action to recover the proceeds of the policy, attorneys' fees, 

consequential damages, and punitive damages. A jury returned a verdict in favor ofthe insured. 

On appeal, this Court affirmed the detennination below that the insurer had breached the 

contract of insurance by failing to pay the claim. The Court went on to create a remedy for 

16 See, e.g., Green v. Standard Fire Inc. Co. ofAI., 477 So.2d 333, 335 (Ala. 1985); ACMAT Corp. v. 
Greater N.Y. Mut. Ins. Co., 923 A.2d 697, 708 (Conn. 2007); Preferred Risk Mut. Ins. Co. v. u.s. Fid & 
Guar. Co.,,395 N.E.2d 1180, 1185 (Ill. App. Ct. 1979); Liberty Mut. Ins. Co. v. OSI Indus., Inc., 831 
N.E.2d 192, 205 (Ind. ct. App. 2005); N.H. Ins. Co. v. Christy, 200 N.W. 2d 834, 845 (Iowa 1972); 
Shaffer v. Stewart Canst. Co., Inc., 865 So.2d. 213,200 (La. Ct. App. 2004); Cooley v. Mid-Century Ins. 
Co., 218 N.W.2d 103, 106 (Mich. Ct. App. 1974); Garrickv. NorthlandIns. Co., 469 N.W.2d 709, 713
14 (Minn. 1991); Mo. Prop. & Cas. Ins. Guar. Ass'n v. Pott Indus., 971 S.W.2d 302, 306 (Mo. 1998); 
Eagle Fire Prot. Corp. v. First Indem. of Am. Ins. Co., 678 A.2d 699, 708-09 (N.J. 1996); Lujan v. 
Gonzales, 501 P.2d 673, 682-83 (N.M. 1972); Mighty Midgets, Inc. v. Centennial Ins. Co., 389 N.E.2d 
1080, 1085 (N.Y. 1979); Carter v. Va. Sur. Co., 216 S.W.2d 324, 328 (Tenn. 1948); Farmers Ins. Exch. v. 
Call, 712 P.2d 231,237 (Utah 1985); Concord Gen. Mut. Ins. Co. v. Woods, 824 A.2d 572, 578-79 (Vt. 
2003); Rocky Mountain Fire & Cas. Co. v. Rose, 385 P.2d 45, 47-48 (Wash. 1963); Wegner v. W. Bend 
Mut. Ins. Co., 728 N.W.2d 30, 39 (Wis. Ct. App. 2006). 
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breach of the insurance contract in first party insurance cases. The Court held "when a 

policyholder substantially prevails in a property damage suit against an insurer, the policyholder 

is entitled to damages for net economic loss caused by the delay in settlement, as well as an 

award for aggravation and inconvenience." Hayseeds, 177 W.Va. at 330, 352 S.E.2d at 80. 

Significantly, Hayseeds damages are only available under first party insurance coverages, 

and only when the insurer has breached the insurance agreement, typically where the insurer 

withholds or delays payment of a benefit due under a policy. 17 Hayseeds damages have never 

been awarded in connection with a dispute over liability insurance, and Hayseeds damages have 

never been awarded in the absence of a breach of the policy, and where no benefits have been 

withheld. The circuit court in this case misunderstood these distinctions, and thought the full 

panoply of Hayseeds damages obtained, merely because Admiral pursued declaratory judgment. 

Plainly, no authority supports the award of Hayseeds damages, in effect as a penalty upon a non

breaching insurer for pursuing a declaratory judgment regarding insurance coverage. 

Otherwise stated, the purpose of the Declaratory Judgment Act, W. Va. Code § 55-13-1, 

et seq., is to "declare rights, status and other legal relations" between the parties, and this court 

should encourage, not discourage its use in resolving insurance disputes. There is no basis in any 

law for penalizing an insurance company for properly using the declaratory judgment device. 

Given the foregoing, there was no sound basis for the award of consequential damages 

for attorney's fees, costs or aggravation and inconvenience in this case. Admiral neither 

breached the insurance agreement in any manner, nor withheld any benefits due to the 

17 See, e.g., Hayseeds, Inc., supra; Jordan v. Nat'l Grange Mut. Ins. Co., 183 W.Va. 9, 393 S.E.2d 647 
(1990); Miller v. Fluharty,201 W. Va. 685, 500 S.E.2d 310 (1997) (permitting the recovery ofHayseeds 
damages in a dispute over first-party insurance under a underinsured motorist policy); Marshall v. Saseen, 
192 W. Va. 94, 450 S.E.2d 791 (1994) (recognizing that a "critical point" in determining whether to 
award Hayseeds damages is whether the insurance policy at issue constitutes first-party coverage); 
D'Annunzio v. Sec.-Connecticut Life Ins. Co., 186 W. Va. 39, 410 S.E.2d 275 (1991) (allowing recovery 
ofHayseeds damages in dispute over first-party insurance under a life insurance contract). 

(L07200JI.I) 20 



policyholders. The fact that Fisher prevailed against Admiral in declaratory judgment 

proceedings constitutes no basis for an award of damages. In fact, Admiral should be 

commended for having provided its insureds' with a defense while pursuing rescission of the 

policy. As a matter of fundamental policy, insurance companies should be encouraged to 

proceed as Admiral did in this case; where there is doubt as to the existence of coverage and the 

duty to defend, instead of unilaterally denying coverage and refusing to defend the insurance 

company should provide the defense and bring a declaratory judgment action. See Wilson, 

supra. Here, Admiral called out what it reasonably perceived to be fraud in the application 

process, but instead of unilaterally rescinding the policy, denying coverage and refusing to 

defend, Admiral tendered the insureds a defense and brought the declaratory judgment 

proceedings. Instead of being commended for its efforts, Admiral was penalized for doing 

so. That detennination must be at odds with good public policy. Accordingly, irrespective of 

whether the resolution of the rescission issue was correct or not, the circuit court's award of 

damages for attorney's fees, costs and for aggravation and inconvenience must be reversed. 

II. 	 THE CIRCUIT COURT ERRED IN GRANTING SUMMARY JUDGMENT ON THE ISSUE OF 

RESCISSION. 

The circuit court wrongly entered summary judgment .in favor of Dr. Fisher and 

Pairodocs and against Admiral on the rescission issue. The circuit court disregarded abundant 

evidence from which a reasonable trier of fact could have concluded that Dr. Fisher was guilty of 

fraud, that he made material misrepresentations of fact, and concealed material facts in the 

application process. Although he answered ''No'' to the question asking whether he was "aware 

of any act, error, omission, fact, circumstance, or records request from any attorney which may 

result in a malpractice claim or suit[,]" a jury easily could have concluded that Dr. Fisher was 

aware of innumerable circumstances that he knew might well have resulted in a medical 
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malpractice claim. The circuit court's conclusion that this negative response was neither fraud, 

nor a misrepresentation is error. The circuit court also overlooked that the so-called 

"explanatory memorandum" relating to his affirmative answer to the question indicating that he 

had been under investigation by a regulatory agency was inaccurate, and plainly could be 

regarded as a calculated effort to mislead Admiral regarding the true nature of the allegations in 

the Board of Osteopathy's pending complaint. The characterization of the allegations of that 

Complaint as involving "treating former girlfriends and pre-signed prescription pads" is 

shamefully false. The circuit court's comments dismissing that falsehood on the basis that "he's 

not a lawyer" reflects a fundamental misapprehension of the applicable substantive law, and a 

tragic misapplication of summary judgment standards. The circuit court's ruling further 

overlooked or misapprehended evidence that in response to Sollers' request for full 

"subjectivities," Dr. Fisher gave Crouse information that represented a complete 

misrepresentation of facts. 

Additionally, the circuit court improperly concluded as a matter of law in the context of 

summary judgment proceedings that Admiral engaged in "post-claim underwriting", and that 

Admiral's underwriting investigation was insufficient. At a minimum, the circuit court should 

have commenced an evidentiary trial, and submitted the issue to a jury. The adequacy, vel non 

of Admiral's investigation, to the extent it was even relevant to rescission of the policy, is 

inherently a question of fact that required trial. The circuit court's ruling is directly at odds with 

undisputed facts demonstrating that Sollers attempted an investigation, which included a request 

for full "subjectivities," which a jury could certainly find to have been utterly thwarted by Dr. 

Fisher. It was not within the province of the circuit court to assess the quality of Admiral's 

investigation at the summary judgment stage, and nothing in our law makes it Admiral's 
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responsibility in any way to bare the falsehood. In any event, the questions of fraud and 

misrepresentation, and concomitantly, due diligence by Admiral, are .almost always jury 

questions, and should not have been detennined on summary judgment. IS 

A. 	 THE QUESTION OF WHETHER THE STATUTORY REQUIREMENT FOR 
RESCISSION UNDER WEST VIRGINIA CODE § 33-6"7 WERE MET REOUIRED AN 
EVIDENTIARY TRIAL. 

As stated, this Court reviews orders granting summary judgment de novo. The scope of 

review is plenary. The applicable standards for disposition of a motion for summary are well

settled and governed by Rule 56(c) of the West Virginia Rules of Civil Procedure. Under Rule 

56(c), summary judgment is appropriate "if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter oflaw." W.Va.R.C.P. 56(c). Summary judgment is proper only "where the record taken 

as a whole could not lead a rational trier of fact to find for the nonmoving party, such as where 

the nonmoving party has failed to make a sufficient showing on an essential element of the case 

that it has the burden to prove." Syl. Pt. 6, Gray v. Boyd, 233 W.Va. 243, 757 S.E.2d 773, 774 

(2014). "It is axiomatic that any doubt as to the existence of such issue is resolved against the 

movant for such judgment." Ragonese v. Racing Corp. of w. Va., 234 W.Va. 706, 709, 769 

S.E.2d 495,498 (2015) 

As this Court has explained, "a 'genuine issue' is simply one half of a 'trialworthy' 

issue," and a genuine issue arises when '''there is sufficient evidence favoring the nonmoving 

party for a jury to return a verdict for that party.'" Gray, 233 W.Va. at 249, 757 S.E.2d at 779 

(quotation and citation omitted). The other half of a trialworthy issue is present where the 

18 Admiral preserved these arguments numerous times before the lower court. See, e.g., R737, R873-978, 
R1309-R1422. 
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nonmoving party "can point to one or more disputed 'material' facts." ld. (quotation and citation 

omitted). A material fact "has the capacity to sway the outcome of the litigation under the 

applicable law." ld. (quotation and citation omitted). 

In this case, the circuit court ruled on summary judgment that Admiral could not rescind 

Dr. Fisher's and Pairodocs' professionalliabiIity insurance policy based on its conclusion that 

Dr. Fisher did not make any fraudulent and/or material misrepresentations and omissions during 

the application process. Importantly, in general, "fraud is a question of fact to be determined by 

the jury from all the circumstances of the case." Ke~sel v. Leavitt, 204 W.Va. 95, 132, 511 

S.E.2d 720, 757 n.38 (1998). This Court has cautioned against granting summary judgment in 

cases "where issues involving motive and intent are present." Prudential Ins. Co. ofAm. v. 

Couch, 180 W.Va. 210, 213, 376 S.E.2d 104, 107 (1988) (quoting Masinter v. Webco Co., 164 

W.Va. 241, 243, 262 S.E.2d 433,436 (1980)). 

In this case, the circuit court erred by granting summary judgment on the issue of 

rescission because genuine issues of material fact existed as to whether Dr. Fisher's undisputed 

misrepresentations/omissions were fraudulent and/or material under West Virginia Code § 33"6

7. Section 33-6-7, which governs the rescission of insurance policies, provides as follows: 

All statements and descriptions in any application for an insurance policy 
or in negotiations therefor, by or in behalf of the insured, shall be deemed 
to be representations and not warranties. Misrepresentations, omissions, 
concealments of facts, and incorrect statements shall not prevent a 
recovery under the policy unless: 

(a) Fraudulent; or 

(b) Material either to the acceptance of the risk, or to the hazard assumed 
by the insurer; or 

(c) The insurer in good faith would either not have issued the policy, or 
would not have issued a policy in as large an amount, or would not have 
provided coverage with respect to the hazard resulting in the loss, if the 
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true facts had been made known to the insurer as required either by the 
application for the policy or otherwise. 

W. Va. Code § 33-6-7. 

The legislature enacted Section 33-6-7 in order to "codify the circumstances in which an 

insurance policy could be revoked for misrepresentations made in the application." Powell v. 

Time Ins. Co., 181 W.Va. 289,295,382 S.E.2d 342,348 (1989). The language contained therein 

"is designed to indicate that not all misrepresentations will avoid the policy, but only those 

specifically identified within subsection (a), (b), and (c) of the statute." Id. Significantly, in 

subsections (a), (b), and (c), the statute details the circumstances that warrant rescission, and 

does so in the disjunctive. Thus, an insurance company need only demonstrate proof of anyone 

subsection in order to support rescission. See, e.g., AIG Domestic Claim, Inc. v. Hess Oil Co., 

232 W.Va. 145, 155, 751 S.E.2d 31, 41 (2013); Mass. Mut. Life Ins. Co. v. Thompson, 194 

W.Va. 473,478,460 S.E.2d 719, 724 (1995). 

If an insurer can establish the insured's specific intent to deceive the insurer, the insurer 

is entitled to rescind the policy pursuant to Section 33-6-7(a). Thompson, 194 W.Va. at 478, 460 

S.E.2d at 724 (citing Syl. Pt. 4, Powell, supra). To rescind an insurance policy under Section 33

6-7(b), the focus shifts away the state of mind of the insured and to the "materiality" of the 

infonnation that the insured misrepresented or concealed. Id Thus, under Subsection (b), the 

focal point is on the impact of the misrepresentation "on the insurer's business judgment utilized 

in issuing the policy." Id Under Subsection (b), an insurer need only establish "that the 

misrepresentation was material to the issuance of the policy." Id. 

With respect to materiality, this Court has stated the following: 

Materiality is determined by whether the insurer in good faith would either 
not have issued the policy, or would not have issued a policy in as large an 
amount, or would not have provided coverage with respect to the hazard 
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resulting in the loss, if the true facts had been made known to the insurer 
as required either by the application for the policy or otherwise." 

Syi. Pt. 3, Id (quoting SyI. Pt. 5, Powell, supra). Importantly, the standard for materiality is 

objective and consists "of whether a reasonably prudent insurer would consider a 

misrepresentation material to the contract." SyI. Pt. 4,Id (quoting Powell, 181 W.Va. at 291, 

382 S.E.2d at 344). 

Subsection ( c), like Subsection (b), focuses on the effect of the misrepresentation or 

concealment. The "subsection (c) criteria are based on an objective standard that an 'insurer in 

good faith' would have taken alternative action had the 'true facts been known.'" Powell, 181 

W. at 297, 382 S.E.2d at 350. Therefore, as Subsections (a), (b), and (c) demonstrate, the 

rescission of an insurance policy is wholly contingent on the truth or falsity of assertions made in 

the application, the intent of the insured, and the materiality of representations in the application. 

The evidence at summary judgment was undisputed that Dr. Fisher was far less than 

forthright during the application process for his medical professional liability insurance with 

Admiral. In light of that, the question before the circuit court was whether those 

misrepresentations/omissions were fraudulent and/or material. There was overwhelming 

evidence that Dr. Fisher's misrepresentations and omissions were fraudulent. The deaths of his 

patients, the DEA Investigation, the administrative proceedings concerning his medical license, 

and the media attention would have led anyone at the time to apprehend the possibility, ifnot the 

virtual certainty, that he would face medical malpractice/wrongful death claims. Moreover, by 

divulging, in his explanatory memorandum, investigations by the Board of Osteopathy 

concerning matters unrelated to the pending proceedings, which involved the. deaths of several 

patients and improperly redistributing opioid medications, Dr. Fisher's conduct at least raises 

questions offact for the jury. Nonetheless, the circuit court removed that question from the jury 
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by determining that Dr. Fisher's conduct was not fraudulent as a matter oflaw. 

If not fraudulent, then there was still a question as to whether Dr. Fisher's undisputed 

misrepresentations/omissions were material to Admiral's acceptance of the risk. It was a 

question for the jury whether the fact that Dr. Fisher was under investigation by the state 

licensing board and a federal agency, involving the deaths of mUltiple former patients due to 

opioid overdose, was material to Admiral's acceptance ofthe risk. 

This Court has repeatedly and consistently held that whether an applicant has engaged in 

fraud, or made material misrepresentations of fact are questions for the jury following an 

evidentiary trial. See Kessel, 204 W.Va. at 132, 511 S.E.2d at 757 n.38; see also Gray, 233 

W.Va. at 249, 757 S.E.2d at 779. The circuit court's decision in this respect defied logic, 

ignored facts of record, and'was contrary to the standards governing summary judgment motions. 

Consequently, for these reasons, the circuit court's entry of summary judgment on the issue of 

rescission was wholly inappropriate and this Court should vacate that decision. 

B. 	 THE ERROR IN THE CIRCUIT COURT'S SUMMARY JUDGMENT RULING Is 
MAGNIFIED By THE FINDINGS MADE By THE WEST VIRGINIA BOARD OF 
OSTEOPATHIC MEDICINE, WHICH SHOULD HAVE BEEN BINDING UPON DR. 
FISHER UNDER THE DOCTRINE OF COLLATERAL ESTOPPEL ISSUE 
PRECLUSION. 

On December 19, 2014, the West Virginia Board of Osteopathic Medicine entered a final 

order revoking Dr. Fisher's medical license. The fmal. order adopted voluminous and detailed 

findings of fact and conclusions oflaw dated December 11, 2014. The supreme court of appeals 

affirmed the fmdings and the revocation in all respects. In its Memorandum Opinion, this Court 

synopsized those findings as follows: 

• 	 Dr. Fisher "knowingly retain[ ed] prescription controlled substances returned to him 

by patients" and either re-dispensed the medications to other patients or "knowingly 
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divert[ed] such controlled substances for [his] own use." Fisher v. West Virginia Bd 

ofOsteopathic Med, *7. 

• 	 Dr. Fisher caused or contributed to the overdose deaths of 6 patients, identified as 

patients 1, and 3 through 7. 

• 	 Dr. Fisher routinely failed to adequately monitor his patients' drug use, several of 

which were at severe risk of misuse or diversion of controlled substances. 

• 	 Dr. Fisher engaged in romantic and sexual relationships with at least three patients, 

one ofwhich subsequently died of overdose. 

Even at the early stages of the administrative proceedings, the Board concluded by clear 

and convincing evidence Dr. Fisher had committed "malpractice"; that he repeatedly departed 

from professional standards; that he had engaged in "dishonorable, unethical, or unprofessional 

conduct" resulting in injurious consequences to many of his fonner patients; and that he was 

responsible for the overdose deaths of at least six (6) patients, including Marian Hyden and Barry 

Blackburn. The Board permanently revoked Dr. Fisher's medical license on the basis that he 

constituted an "immediate danger to the public." R340-R367. Dr. Fisher appealed the Board's 

Final Order first to the circuit court, and then to this Court. By Memorandum Decision dated 

June 3, 2016, this Court affirmed in all respects, setting forth in detail that the fmdings of the 

Board were supported by sufficient evidence. Two weeks later, at a hearing on June 27, 2016 on 

the cross motions of Dr. Fisher and Admiral for summary judgment, Admiral presented a motion 

in linune which urged the court to accord the findings of the Board collateral estoppel/issue 

preclusion effect. The circuit court did not formally rule on the motion. 19 However, the motion 

19 In a November 16, 2016 email from the trial judge's law clerk, which did not make its way to the 
official court record, the trial judge expressed that the issue was moot, evidently because the trial judge 
had already decided the rescission issue against Admiral. The characterization of the issue as moot was 
incorrect. See footnote 18 infra. 
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was well taken and these fmdings should have been taken as established as to Dr. Fisher and 

Pairodocs. Significantly, against a ~actual background including these findings, no rational 

detennination could conceivably be made that Dr. Fisher did not commit outright fraud or 

misrepresentation in his insurance application and otherwise in the application process. In short, 

ifhe committed the heinous acts that the Board attributed to him, then he clearly must have been 

aware of multiple acts, errors, omissions, facts and circumstances "which may result in a 

malpractice claim or suit.. .." Further, in light of the conduct found by the Board, no one could 

truthfully describe the Board proceeding as involving only "treating fonner girlfriends and pre

signed prescription pads." Thus, the Board findings were plainly material evidence on the issue 

of whether Dr. Fisher made material misrepresentations and omissions in his application for 

insurance. The fact that the findings themselves were made after the insurance policy issued is, 

of course, inconsequential to the evidentiary significance of the facts found. The conduct in 

which Dr. Fisher was found to have engaged occurred prior to the application. Thus, if he 

committed the acts attributed to him, with the consequences that the board found, he obviously 

knew what he had done and the results of his acts on June 30, 2011 when he signed the 

application. If so, no rational person could fail to comprehend that there were acts, errors, 

omissions, facts and circumstances that "may result in a malpractice claim or suit." 

The circuit court should have found the facts found by the Board to be binding under well 

settled principles of estoppel/preclusion. For collateral estoppel or issue preclusion to apply to a 

quasi-judicial determination of an administrative agency, three requirements must be met: (1) the 

administrative decision must be rendered pursuant to the agency's adjudicatory authority; (2) the 

procedures employed by the agency must be substantially similar to those used in a court of law; 
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and (3) the issues litigated must be identical to the issue in the subsequent proceeding. See Syl. 

Pt. 2, Vestv. Bd ofEduc. a/Cty. ofNicholas, 193 W.Va. 222,455 S.E.2d 781 (1995). 

As to the first requirement, the WV Board's adjudicatory authority is laid out in West 

Virginia Code § 30-14-1 et seq., and the Board's Contested Case Hearing Procedures W. Va. 

C.S.R. § 24-3-1 et seq., and Disciplinary and Complaint Procedures, § 24-6-1 et seq. An 

adversarial proceeding before the West Virginia Board for the revocation of a license to practice 

medicine is well within the Board's statutory authority. 

As to the second requirement, the procedures employed for adversarial proceedings 

before the West Virginia Board closely mirror the procedures used in proceedings in a court of 

law. Among the factors courts consider in determining whether the procedures employed by an 

administrative tribunal are substantially similar to those of a court of law: whether the presiding 

officers at formal hearings have a duty to conduct full, fair, and impartial hearings; whether the 

presiding officers possess the power to administer oaths, issue subpoenas, provide for other 

methods of discovery, receive evidence, and rule upon objections and motions; whether the 

parties at these hearings are represented by counsel; and whether the parties are entitled to 

introduce evidence, examine and cross-examine witnesses, and make arguments. See Vest, 193 

W.Va. 222, 455 S.E.2d 781. According to the Board's Contested Case Hearing Procedures, a 

respondent in those proceedings is allowed to be represented by counsel, W. Va. C.S.R. § 24-3

3.10.1, and engage in discovery, §§ 24-3-3.9, 8.1 - including the issuance of subpoenas, § 24-3

9.2. The proceedings permit both parties to make opening and closing statements, § 24-3

3.10.18, and call and cross-examine witnesses, § 24-3-3.10.6. The West Virginia Rules of 

Evidence apply to the proceedings, as do the rules of privilege. § 24-3-3.10.3. Indeed, this 

Court has already determined in its June 3, 2016 Memorandum Decision that appropriate 

(L07Z0031.1 ) 30 



procedural protections were employed in the Board proceedings. See Fisher v. West Virginia 

Board o/Osteopathic Medicine, No. 15-0690,2016 WL 313681 *1 (W.Va. June 3, 2016). The 

Memorandum Decision of this Court makes clear that Dr. Fisher was fully represented by two 

counsel in those proceedings, and that appropriate evidentiary burdens (clear and convincing 

evidence) were applied, and a wealth of evidence was presented, including expert testimony. 

Based upon the foregoing, it is clear that the procedures employed by the West Virginia Board in 

Dr. Fisher's licensure proceedings closely mirror the procedures of a court of law, and that Dr. 

Fisher had a full opportunity to defend against the allegations regarding his alleged misconduct 

and substandard care in the treatment of several ofhis patients, including causing or contributing 

to the overdose deaths of six fonner patients.2o 

As to the third requirement, as explained the facts found in the administrative tribunal 

provide a critical factual background against which the circuit court should have examined 

whether Dr. Fisher made fraudulent misrepresentations and omissions in his application for 

insurance. In short, if he did what the Board found that he did, he must have realized that a 

medical malpractice claim might be asserted when he signed the application. The Board found 

that Dr. Fisher contributed to the death of Patient 1, who happened to have been Marian Hyden, 

his fonner girlfriend and an employee at his clinic. The Board also found as to Patient 2, who 

died on November 13,2004, that Dr. Fisher "routinely prescrib[ed] controlled substances in such 

amounts, frequency and duration to Patient [2] without adequately monitoring the patient's drug 

use." Id. at *2. The Board found that through egregious acts of malpractice, Dr. Fisher was a 

direct or contributing cause of the death of five (5) other patients, identified as Patients 3, 4, 5, 6 

and 7, who died from opioid drug overdoses in 2007,2008 and 2009. 

20 In light of these findings, Dr. Fisher's purported dismay described in his trial testimony about Admiral 
having deprived him of the opportunity to have cleared his name througb a trial on the wrongful claims 
appears manifestly nonsensical. 
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Given those facts, no honest, forthright, reasonable person could have responded "No" to 

question six ofthe insurance application, which asked "Are you or any organization proposed for 

this insurance aware of any act, error, omission, fact, circumstance, or records request from any 

attorney which may result in a malpractice claim or suit?" R118. The circuit court's summary 

judgment ruling was clearly erroneous.21 

C. 	 THE CIRCUIT COURT ERRED IN CONCLUDING THAT "POST-CLAIM 
UNDERWRITING" Is A DEFENSE To RESCISSION UNDER WEST VIRGINIA CODE 
§33-6-7. 

In addition to concluding that Dr. Fisher's misrepresentations/omissions were neither 

fraudulent nor material as a matter of law, the circuit court also erred in accepting as doctrinal an 

argument advanced by the wrongful death plaintiffs that "post-claim underwriting" could negate 

an insurer's statutory right to rescind. In that notable respect the court misconstrtJ,ed and failed to 

properly apply West Virginia Code § 33-6-7. The statute addresses nothing other than the 

insured's honesty during the application process, and makes no mention whatsoever of a defense 

based on deficiencies in the insurer's underwriting. 

It is well settled that rescission of an insurance contract in West Virginia is governed by 

Section 33-6-7. In substance, by enacting the statute, the legislature pre-empted any such 

common law remedy. When applying a statute, the court must, "look first to the statute's 

21 Dr. Fisher may argue that the collateral estoppel effect of the Board findings was moot by the time 
Admiral's motion in limine was argued on June 27, 2016, because the court had already ruled a few 
weeks earlier on the rescission issue. That argument fails for several reasons. First, the motion in limine 
had actually been filed much earlier in 2014, but consideration of it had been deferred pending Dr. 
Fisher's appeals to the circuit court and this Court. Thus the circuit court knew full well that Admiral was 
asserting that the Board findings should be taken as established when it ruled from the bench on June 1, 
2016 that Admiral was not entitled to rescind. Second, the ruling on rescission was at all times 
interlocutory and subject to change or revision at any time, including during and after the June 27, 2016 
hearing when the collateral estoppel effect of the Board findings was presented. Finally, insofar as the 
circuit court's underpinning for the subsequent award of Hayseeds damages was that Admiral had 
litigated rescission and lost, the question of whether the rescission ruling was correct was never moot __ 
indeed, it is still not moot today. Thus, even if the circuit court did not revisit and vacate the summary 
judgment on rescission when this Court affinned the Board findings on June 3, 2016, the circuit court 
certainly should have refrained from basing the Hayseeds damages award on the ruling. 
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language. If the text, given its plain meaning, answers the interpretive question, the language 

must prevail and further inquiry is foreclosed." Subcarrier Commc'ns, Inc. v. Nield, 218 W.Va. 

292, 297, 624 S.E.2d 729, 734 (2005) (quoting Appalachian Power Co. v. State Tax Dep't, 195 

W.Va. 573, 587, 466 S.E.2d 424,438 (1995)). "A statute is open to construction only where the 

language used requires interpretation because of ambiguity which renders it susceptible of two or 

more constructions or of such doubtful or obscure meaning that reasonable minds might be 

uncertain or disagree as to its meaning." Sizemore v. State Farm Gen. Ins. Co., 202 W.Va. 591, 

596,505 S.E.2d 654, 659 (1998) (quotations and citation omitted). Thus, "[wJhere the language 

of a statute is free from ambiguity, its plain meaning is to be accepted and applied without resort 

to interpretation." Syl. Pt. 2, Crockett v. Andrews, 153 W.Va. 714, 172 S.E.2d 384 (1970). 

Here, the language of Section 33-6-7 is plain, clear and unambiguous. Section 33-6-7 

does not require that an insurer establish the quality of its investigation during the underwriting 

process in order to rescind an insurance policy; indeed, it does not require that the insurer 

conduct any investigation. Instead, the plain statutory language focuses the right to rescind a 

policy entirely on the veracity of the statements made by the insured in the insurance application. 

See W. Va. Code § 33-6-7. Certainly nothing remotely appears in the language which imposes a 

duty on the insurer to unearth falsehoods propagated by the applicant during the underwriting 

pIoces~. By imposing that requirement upon Admiral, the circuit court departed from and 

substantially narrowed the right to rescind under the statute. In effect, under the plain language 

of the statute, it's what the applicant says that counts, not what information may be available to 

an insurance company by investigation outside of the 4 comers of the application; such 

information is of no consequence in the rescission analysis. 

There is no. case in West Virginia holding that an insurer has a duty to investigate much 
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less capably investigate the veracity of the contents of an insurance application in order to 

rescind on the basis that the insured made fraudulent and material misrepresentations and 

omissions. Courts in other jurisdictions with statutes similar to Section 33-6-7 have held that 

when completing the underwriting process, insurers are entitled to rely solely on the infonnation 

contained in the insured's application, without conducting any further investigation.22 No case 

supports the notion that a court may assess the quality or adequacy of an underwriting 

investigation when ruling on the claim for rescission, much less in the context of a summary 

judgment motion without a factual trial. 

For this novel proposition of so-called post-claim underwriting, the circuit court relied on 

obiter dicta in Filiatreau v. Allstate Insurance Company, 178 W.Va. 268, 358 S.E.2d 829 (1987). 

Not only is Filiatreau factually distinguishable, the decision is very narrowly limited, and 

nothing within the opinion supports the circuit court's entry of summary judgment. 

Filiatreau involved a fire insurance policy that the policyholder obtained to cover 

property that he was contractually obligated to purchase under an agreement of sale. Before the 

closing, the property was destroyed by fire. The policyholder then purchased the damaged 

property at a vastly reduced price, repaired it for a nominal sum, and filed a claim with the 

insurer for the full face amount of the policy under the valued policy law. The claim was denied 

by the insurer because the insured did not have an insurable risk of loss under the agreement of 

sale. 

The trial court in Filiatreau entered summary judgment in favor of the insured and 

22 See, e.g., Harper v. Fid & Guar. Life Ins. Co., 2010 Wyo. 89, ~ 20,234 P.3d 1211, 1218 (2010) ("An 
insurer is under no duty to investigate the truthfulness of an applicant's responses unless it has notice that 
those responses might not be truthful or accurate."); Hornback v. Bankers Life Ins. Co., 176 S.W.3d 699, 
705 (Ky. Ct. App. 2005) ("An insurance company that issues a policy based on the applicant's answers, 
without any investigation, is not precluded from raising the defense of fraud or material 
misrepresentation."); Twin City Bank v. Verex Assur. Inc., 733 F. Supp. 67, 71 (B.D. Ark. 1990) ("The 
insurance carrier has no duty to investigate the accuracy of the facts as set forth in an application."). 
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awarded him the face amount of the policy. On appeal, the insurer argued that the award 

resulted in a windfall to the insured. This Court rejected the insurer's windfall argument, but in 

dicta analyzed the circumstances under which the policy was issued under West Virginia Code § 

33-6-7. In this Court's view, by failing to inform the insurer during the application process that 

he did not have the risk of loss under the agreement of sale, there was a triable issue of fact as to 

whether the policyholder had made a material omission. However, the Court went on to observe 

that even if a jury found a material omission, "there is also a question of whether the insurance 

company waived their right to challenge that misrepresentation" ... because "[a]n insurer has an 

obligation to -attempt to ascertain the basis of the insured's interest in property prior to issuing a 

contract to insure the property." Id., at 271,358 S.E.2d at 832. "Thus, even ifit is found that the 

insured innocently misrepresented the extent of his insurable interest, the insured may still 

recover if it is found that the insurance company did not make a reasonable investigation as to 

the extent ofthe interest." Id. at 271-272,358 S.E.2d at 832-833. 

At the threshold, this asp'ect of Filiatreau is pure dicta. Certainly the case does not stand 

for the broad principle for which it was relied upon by the circuit court. Only syllabus point 4 of 

the case is relevant and it limits the scope of the holding to the following narrow principle: 

An insurer carmot issue a policy and collect premiums thereunder and later 
complain that the insured's interest was overvalued due to an omission by 
the insured of the insurer never attempted to ascertain that interest through 
reasonable inquiry. 

Syi. Pt. 4,Id. Further, there is virtually no similarity between this case and Filiatreau. Beyond 

that, in Filiatreau there was a unitary fact omitted from the insurance application, to-wit, the 

policyholder's interest in the property. By contrast, in this case the evidence would readily 

support a finding that the policyholder concealed a wealth of adverse information, including two 

investigations involving the improper distribution of prescription opioid narcotics and the deaths 
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of 12 to 14 individuals, some of whom were former patients, including one or more with whom 

he had engaged in improper sexualliasons. Instantly, a jury could have found and should have 

found that the misrepresentations and concealments were not "innocent" as in Filiatreau; they 

were deliberate. 

Imposing a duty on an insurer to investigate to reveal the falsehood here is worlds away 

from expecting a "reasonable inquiry" about the insured's interest in covered property. 

Filiatreau certainly does not herald a unique defense of so-called "post-claim underwriting", 

which can negate the insurer's right to rescind even when the policyholder flat out lies 

extensively in the application. It was error for the circuit court instanter to contrive the concept 

of"post-claim underwriting" as negating the right to rescind under West Virginia Code § 33-6-7. 

But, even if one accepts the applicability of a defense of so-called "post-claim 

underwriting", nonetheless, the circuit court's summary judgment ruling is still error because the 

issue involves genuine issues of fact requiring a trial. The question of what pre-issuance 

investigation Admiral could or should have done, what it could have learned, and whether it 

could have uncovered the truth are all fact issues. Consequently, it was error in any event for the 

circuit court to determine these issues as a matter of law, and to do so without even bothering to 

convene an evidentiary trial. 

Moreover, in concluding that "more underwriting should have been done", the court 

either totally disregarded that the underwriter issued a non-binding indication, and requested full 

"subjectivities" or the court engaged in fact findings inappropriately in the context of smnmary 

judgment proceedings. At a minimum, the degree of completeness of Admiral's underwriting 

investigation involved questions of fact requiring at least the taking of evidence at trial, if not 

submission to the trier of fact. 
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The circuit court erred by granting summary judgment as to Admiral's statutory right to 

rescind. 

CONCLUSION 

This Court must vacate the judgment entered in the circuit court, and enter judgment in 

favor of Admiral. 
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