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Camden-Clark Memorial Hospital Corporation, incorrectly named as "Camden Clark 

Memorial Hospital Corp." (hereinafter "Camden Clark" or "Respondent") hereby submits this 

brief in response to Petitioner, Jill Barber's ("Petitioner" or "Ms. Barber") appeal. For the 

reasons outlined below, the Circuit Court's decision to grant Camden Clark's Motion to Dismiss 

must be affIrmed. 

I. STATEMENT OF THE CASE 

Petitioner is a plaintiff in a federal fraud suit pending in the United States District Court 

for the Southern District of West Virginia, Huntington Division, bearing Civil Action Number 

3:14-cv-27349 (hereinafter, the "Federal Court Claim,,)l. (Joint Appendix ("J.A."), p.2 ~ 5). In 

her Federal Court Claim, Petitioner alleges fraud in connection with the handling of her workers' 

compensation claim by Sedgwick Claims Management Services, which handled such claims for 

Petitioner's former employer, Family Dollar. Id. During the course of the Federal Court Claim, 

counsel for Sedgwick Claims Management Services issued a subpoena duces tecum to Camden 

Clark Medical Center (hereinafter, "Camden Clark") pursuant to Rule 45 of the Federal Rules of 

Civil Procedure, requesting all of Petitioner's medical records for inspection and copying 

(hereinafter, the "Subpoena"). (l.A., p.3, ~ 7; J.A., p.15-19). The Notice of Intent to Serve 

Subpoena was filed in the Federal Court Claim on January 13,2016. (J.A., p.12-19; J.A., p.50, 

entry 132). A copy of the Subpoena and addendum was attached to the Notice as Exhibit 1. 

(J.A., p.15-19). The Subpoena was served on Camden Clark on January 15,2016, and the proof 

of service of the Subpoena was filed on January 21, 2016. (l.A., p.51, entry 148). Copies of 

1 The Circuit Court and this Court are permitted to take judicial notice of the proceedings in Petitioner's Federal 
Court Claim, as they are "susceptible to judicial notice." Ballard v. PomponiO, No. 15-0738, at n.l (W. Va. Sept. 2, 
2016) (Memorandum Decision), citing Forshey v. Jackson, 222 W.Va. 743, 747, 671 S.E.2d 748,752 (2008). See 
also J.A., p.139 at,1 (Circuit Court taking judicial notice ofPetitioner's Federal Court Claim). 
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these documents were served on all counsel of record in Ms. Barber's Federal Court Claim, 

including her counsel, James D. McQueen, Jr., Esquire, Ralph J. Hagy, Esquire and Christopher 

Heavens, Esquire. (J.A., p.13). 

The Subpoena required Camden Clark to produce: 

All Medical Records (emphasis in original) of Jill C. Barber generated by any 
and all health care providers which are in your possession; inclusive of 
correspondence, referrals, hospital admission sheets, patient intake and 
information sheets, progress notes, medical reports, discharge summaries, E.R. 
records, medical test results and data, medical opinions, physical therapy records, 
rehabilitation records, lab tests, radiology and x-ray reports (and/or films if 
specified)... 

(J.A., p.18-19). The Subpoena for All Medical Records contained no time or date restrictions, 

nor any type of restriction on the type of records sought or type of records to be excluded. Id. 

Petitioner did not file a motion to quash the Subpoena, or otherwise object to its scope. (J.A., 

p.140 ~5; J.A., p.39-62).) 

On February 2, 2016, by way of a letter carbon copied to Petitioner's counsel, Camden 

Clark received written assurance from Frith, Anderson & Peak that the time for filing an 

objection to the Subpoena had passed, and that no objection had been received from Camden 

Clark's patient. (J.A., p.63-64; J.A., p.140). The docket in Petitioner's Federal Court Claim 

reflects that neither an objection nor a motion to quash directed at the Subpoena was filed by the 

Petitioner. (J.A., p.140 ~5; J.A., p.39-62). At oral argument on Camden Clark's motion to 

dismiss in the trial court, Petitioner's counsel confirmed that Petitioner had notice of the 

Subpoena, and made no objection to it. (J.A., p.99-100). On February 8, 2016, pursuant to 

W.Va. Code §57-5-4a et seq. and 45 CFR § 164.512, Camden Clark produced the Petitioner's 

hospital records to Frith Anderson & Peak, in full compliance with both West Virginia and 

Federa11aw. (J.A., p.74-75). Camden Clark produced Petitioner's medical records enclosed in 
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a sealed inner-envelope, containing the style and number of Petitioner's Federal Court Claim, the 

name of the Camden Clark witness certifying the records, Brenda Harkness, and the date of 

subpoena, January 13, 2016. ld. Further, the sealed inner-envelope was enclosed in a sealed 

outer-envelope directed to Frith Anderson & Peak, the officer of the Court that issued the subject 

subpoena. ld. Finally, the package of medical records produced in response to the Subpoena 

contained a notation directing Frith Anderson & Peake of the conditions under which the sealed 

records could be opened, which are set forth in W.Va. Code § 57-5-4d: 

This record may be unsealed only in full compliance with all of the requirements 
ofW. Va. Code § 57-5-4d. Those requirements include (1) that all parties to the 
action be present in person or by counsel, (2) that the attorney seeking to open the 
records first ascertains that ( a) the records have been subpoenaed at the insistence 
of the patient involved or his counsel of record; or (b) that the patient involved or 
someone authorized on his or her behalf to do so has consented to their disclosure 
and has waived any privilege or has confidence involved; and (3) records that are 
not introduced into evidence or required as part of the record shall be returned to 
the person or entity from whom received. See Keplinger v. Virginia Electric 
Power and Co., 208 W.Va. 11,537 S.E.2d 632 (2000). 

ld. On February 26, 2016, Frith, Anderson & Peak served Petitioner's counsel with copies of 

Petitioner's medical records. (J.A., p. 4 ~19). Petitioner's counsel did not review the records at 

the time they were served. (J.A., pA-5 ~19-21). Petitioner did not inform her counsel that she 

had received mental health treatment and/or that mental health records may be among the records 

subpoenaed from Camden Clark. (J.A., p. 5 ~22). 

Petitioner was deposed in the Federal Court Claim on March 7, 2016. In response to 

questioning by counsel for Sedgwick, Petitioner denied any prior psychiatric or mental health 

treatment. (lA., p.5 ~22). Petitioner was then confronted with Camden Clark hospital records 

relating to her prior mental health treatment. 

On January 23, 2017, Petitioner filed suit against Camden Clark alleging wrongful 

disclosure of confidential mental health information pursuant to West Virginia Code § 27-3-1. 
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(J.A., p.1). Camden Clark moved to dismiss Ms. Barber's complaint for failure to state a claim 

pursuant Rule 12(b)(6) of the West Virginia Rules of Civil Procedure arguing that West Virginia 

Code § 27-3-1 is inapplicable to the Petitioner's claim because Camden Clark properly complied 

with a subpoena for all of Petitioner's medical records without any objection by her. (J.A., p.20, 

21) On June 19,2017, Wood County Circuit Judge Jason A. Wharton granted Camden Clark's 

Motion to Dismiss finding, as a matter of law, that West Virginia Code § 27-3-1 is Inapplicable 

to the current case because Camden Clark complied with West Virginia Code §57-5-4a-4j and 

federal regulation 45 CFR § 164.512, which are the applicable statutes governing a non-party 

hospital's response to a subpoena for medical records. (J.A., p.112). This appeal followed. 

II. SUMMARY OF ARGUMENT 

The Circuit Court properly granted Respondent's Motion to Dismiss. The Circuit Court 

ruled that Ms. Barber could not state a claim under West Virginia Code § 27-3-1 for breach of 

confidentiality as West Virginia Code §57-5-4a, et seq. and/or 45 CFR § 164.512 dictate the 

proper method for a hospital's release of medical records when it is served with a subpoena. 

After an analysis of the undisputed facts and applicable statutes, the Circuit Court found that 

Camden Clark complied with all requirements set forth in West Virginia Code §57-5-4a, et seq. 

and 45 CFR § 164.512 and that Petitioner could not state a claim for breach of confidentiality 

under West Virginia Code § 27-3-1. For the same reasons, the Circuit Court held that Petitioner 

could not state a common law claim for breach of confidentiality. Petitioner has been unable to 

articulate, either at oral argument before the Circuit Court or in her brief, what other common 

law cause of action (if any) she could bring. Camden Clark properly responded to the subpoena 

at issue herein and the Circuit Court correctly dismissed Petitioner's claims. 
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Finally, the Circuit Court properly found, as an uncontested issue of fact, that Petitioner 

failed to place her counsel on notice to object to or otherwise oppose the subject Subpoena by 

withholding information pertaining to her prior mental health treatment. In ruling on a motion to 

dismiss under Rule 12(b)(6) the Court is to take as true all allegations in the complaint. 

Petitioner clearly alleged in her Complaint that she did not tell anyone about her mental health 

treatment, including her attorney. The Circuit Court properly dismissed Petitioner's claims. 

III. STATEMENT REGARDING ORAL ARGUMENT 

Pursuant to Rule 18( a) of the Rules of Appellate Procedure, Camden Clark respectfully 

requests oral argument on this matter as oral argument may aid the Court in the decisional 

process. Additionally, pursuant to Rule 20 of the West Virginia Rules of Appellate Procedure, 

Camden Clark submits that the relationship between West Virginia Code § 27-3-1 on one hand 

and W.Va. Code §57-5-4a, et seq. and/or 45 CFR § 164.512 on the other is an issue of first 

impression before this Court and involves an issue of fundamental public importance, namely, 

the confidentiality of, and production of, medical records in response to an uncontested, properly 

served subpoena. Thus, pursuant to Rules 18 and Rule 20, Camden Clark respectfully requests 

oral argument in this matter. 

IV. STANDARD OF REVIEW 

When a party, as part of an appeal from a final judgment, assigns as error a circuit court's 

granting of a motion to dismiss, the circuit court's disposition of the motion to dismiss will be 

reviewed de novo. Ewing v. Bd of Educ. of Cnty of Summers, 202 W.Va. 228, 230 (1998). 

Pursuant to Rule 12(b)( 6) of the West Virginia Rules of Civil Procedure, a defendant can move 

for, and is entitled to dismissal if, the plaintiff's complaint fails to state a claim upon which relief 

can be granted. W. Va. R. Civ. P. 12(b)(6). In considering a Rule 12(b)(6) motion, this Court is 
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required to take all well-pleaded allegations as true, in the light most favorable to the plaintiff. 

See Price v. Halstead, 177 W. Va. 592, 355 S.E.2d 380 (1987). That said, ''the plaintiff is still 

required at a minimum to set forth sufficient information to outline the elements of hislher claim. 

If a plaintiff fails to do so, dismissal is proper." Franklin D. Cleckley et al., Litigation Handbook 

-on-West- Virginia Rules o/Civil Proced~-(20l2). 

In addition to the pleadings, a court may consider documents annexed to the complaint 

and other materials fairly incorporated within it. This may include documents that are referred to 

in the complaint but not annexed to it. Further, Rule 12(b) permits a court to consider matters 

that are susceptible to judicial notice. Id. at 387 (2012) citing In re Colonial Mortgage Bankers 

Corp., 324 F.3d 12 (lst Cir. 2003); Palay v. United States, 349 F.3d (7th Cir. 2003); In re K-Tel 

Intern, Inc., 300 F.3d 881 (8th Cir. 2002). Judicial proceedings constitute public records, 

therefore a court may take judicial notice of another court's opinion. Cleckley et al., Litigation 

Handbook on West Virginia Rules ofCivil Procedure 387 n. 1162. Any inconsistencies between 

the complaint and the instrument must be resolved in favor of the latter. Id citing Arruda v. 

Sears Roebuck & Co., 310 F.3d 13 (1 st Cir. 2002). That is, where an exhibit and the complaint 

conflict, the exhibit typically controls. Id A court is not bound by the party's characterization 

ofan exhibit and may independently examine and form its own opinions about the document. Id. 

V. ARGUMENT 

1. 	 Petitioner cannot state a cause of action for breach of confidentiality 
pursuant to West Virginia Code § 27-3-1 where she failed to object to a 
properly served subpoena for all of her medical records and where the health 
care provider produced her medical records in compliance with West 
Virginia Code § 57-5-4a. et seq. and 45 CFR § 164.512. 

The Circuit Court correctly granted Camden Clark's motion to dismiss as a matter of law 

because West Virginia Code § 27-3-1 is inapplicable under the facts of this case. West Virginia 
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Code § 27-3-1 is wholly silent on situations involving the production of medical records pursuant 

to a valid subpoena, and does not conflict with, and is not contrary to, West Virginia Code § 57

5-4a, et seq. and 45 CFR § 164.512, which govern a non-party hospital's obligations when such a 

subpoena is properly served. Camden Clark does not dispute that W.Va. Code § 27-3-1 creates 

a private cause of action for breach of confidentiality. However, as the Circuit Court correctly 

held, such cause of action cannot and does not exist in the context of a non-party hospital 

responding to a subpoena, to which its patient never objected, in compliance with West Virginia 

Code §57-5-4a, et seq, and 45 CFR § 164.512. 

As the Circuit Court correctly ruled, under the undisputed facts of this case, Petitioner's 

cause of action, if any, would be governed by West Virginia Code §57-5-4a, et seq., and/or 45 

CFR § 164.512, which dictate the proper method for a hospital's release of medical records in 

response to a subpoena. West Virginia Code § 57-5-4b is entitled: "Hospital records; furnishing 

copies in compliance with subpoenas." The definition of "records" in §57-5-4a(a) covers all 

records held by a hospital whether related to mental health or otherwise, for care rendered when 

the patient was minor or an adult. The statute states: 

'Records' means and includes without restriction, those medical histories, records, reports, 
summaries, diagnoses, and prognoses, records of treatment and medication ordered and 
given, notes, entries, X-rays, and other written or graphic date prepared, kept. made. and 
maintained in hospitals that pertain to the hospital confinements or hospital services rendered 
to patients admitted to hospitals or receiving emergency room or outpatient care. Such 
records shall not, however, include ordinary business records pertaining to patients' accounts 
or the administration of the institution. 

W. Va. Code §57-5-4a(a) (emphasis added.) The language of West Virginia Code § 57-5-4a(a) 

is purposefully sweeping, encompassing all types of medical records maintained in hospitals, 

including mental health records, and excluding only the specifically-referenced administrative 

materials. In contrast, West Virginia Code § 27-3-1 does not address any procedure to be 
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followed by a non-party hospital in litigation when producing records in response to a valid 

subpoena to which its patient voiced no objection. The language of the statutes are clear and 

unambiguous, the legislative intent is plain, and the Circuit Court followed its duty "not to 

construe but to apply the statute." W. V.a Dept. ofTrans. v. Veach, 239 W.Va. 1, 799 S.E.2d 78, 

91-92 (2017). 

Contrary to Petitioner's argument, the protections to mental health patients provided by 

W. Va. Code § 27-3-1 are not eliminated by, but rather exist within the constructs of W. Va. 

Code § 57-5-4a, et seq. In Keplinger, this Court ruled that the provisions of West Virginia Code 

§57-5-4a, et seq. must be followed any time a subpoena duces tecum is issued for production of 

hospital records. ld at 19, 26. In fact, mental health records, just as in this case, were the 

subject of the subpoenas discussed in Keplinger. ld. The Court specifically found that the 

statutory scheme set forth in West Virginia Code §57-5-4a, "acknowledges the special, personal 

and confidential nature of hospital records by requiring that the sealed records be opened only 

upon a determination that the patient involved, or his or her counsel ofrecord, has consented to 

their opening." ld. at 18 (emphasis added), citing W.Va. Code. § 57-5-4d.2 In other words, the 

protections of W. Va. Code § 27-3-1 parallel the protections provided by the mandatory 

prerequisites for unsealing records set forth in W.Va. Code § 57-5-4d. 

The procedures set forth in West Virginia Code § 57-5-4a, et seq., as well as 45 CFR § 

164.512 not only provide ample protection to the patient, who has the opportunity to object or 

2 West Virginia Code §57-5-4d provides, in pertinent part, " ...the copy of the records shall remain sealed and shall 
be opened only at the time of trial, deposition, or other hearing, upon the direction of the judge, court, officer, body 
or tribunal conducting the proceeding, in the presence of all parties who have appeared in person or by counsel at 
such trial, deposition or hearing. Before directing that such inner-envelope or wrapper be opened, the judge, court, 
officer, body or tnbunal shall first ascertain that either: (1) The records have been subpoenaed at the insistence of 
the patient involved or his counsel of record; or (2) the patient involved or someone authorized in his behalf to do so 
for him has consented thereto and waived any privilege of confidence involved." As the Keplinger Court noted, an 
attorney issuing a subpoena to a hospital is an "officer" of the court among those authorized to unseal records, so 
long as the requirements of West Virginia Code § 57-5-4d are followed. 
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move to quash the initial subpoena and the opportunity to oppose the unsealing of the records 

after they have been produced, but these statutes also provide clear guidance and protection to 

hospitals who are tasked with the burden of responding to numerous subpoenas and other kinds 

of requests for patient medical records. Following the Petitioner's argument - that a hospital 

complying with § 57-5-4a, et seq. may still be held liable for breach of confidentiality under § 

27-3-1 - hospitals would have a very difficult time responding to subpoenas for fear of exposing 

themselves to liability for disclosing information its patient(s) did not want released even when 

the patient never objects to the subpoena and the records are produced under seal to the 

subpoenaing party. As the Circuit Court properly determined, "hospitals must be allowed to rely 

on the processes set out in W. Va. Code § 57-5-4a, et seq. and 45 CFR § 164.512 when 

responding to subpoenas. When a hospital complies with the processes set out in West Virginia 

Code § 57-5-4a, et seq. or 45 CFR § 164.512 and where its patient raises no objection to the 

subpoena, it cannot be sued by its patient under W. Va. Code § 27-3-1 for its disclosure of 

confidential medical records." (J.A., p.146 ~25) (emphasis added). 

Nothing in West Virginia case law interpreting West Virginia Code § 27-3-1 stands for 

the contrary. For example, in Allen v. Smith, 179 W.Va 360, 368 S.E.2d. 924 (1988), the 

plaintiff brought suit alleging that her psychiatrist improperly produced mental health records in 

response to an ex parte subpoena served by her husband's counsel during a divorce proceeding. 

The psychiatrist relied exclusively upon language in West Virginia Code § 27-3-1 (b)(3), 

asserting that he was allowed to produce records in response to a court order, which he claimed 

was the subpoena, despite the fact that it had been served without the Plaintiff's knowledge, and 

without providing the opportunity to object. This Court noted that a bare, ex parte subpoena is 

not the same as a Court order under West Virginia Code § 27-3-1(b)(3): 
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[w]e find that Mrs. Allen is justified in her complaint about Dr. Smith's failure to contact her 
and inform her that he and his records had been subpoenaed. Dr. Smith did not use 
reasonable diligence to ascertain the name ofthe lawyer who was representing Mrs. Allen 
so that he could inform him that a request had been made for Mrs. Allen's medical 
records. Had he informed Mrs. Allen or her lawver. ofcourse. a motion could have been 
made on Mrs. Allen's behalfto quash the subpoena. Then, and only the, would there have 
been a binding court ruling determining whether the records came within the exception to 
confidentiality set forth in W.Va. Code §27-3-1(b)(3). 

Allen, 179 W. Va. at 362 (emphasis added). The limited issue before the Court in Allen was 

whether a bare, ex parte subpoena constituted a "court order" as contemplated by § 27-3-1(b)(3). 

Because the Allen case involved an ex parte subpoena, about which the plaintiff was completely 

unaware, it is easily distinguishable from the case at hand. 

In the present case, Sedgwick Claims Management issued a subpoena duces tecum to 

Camden Clark pursuant to Rule 45 of the Federal Rules of Civil Procedure, requesting all of Ms. 

Barber's medical records for inspection and copying. (J.A., p.15-19). A copy of this subpoena 

was served on Ms. Barber's counsel, with adequate notice and opportunity to object or move to 

quash the SUbpoena. Nevertheless, neither Ms. Barber nor her counsel filed objections or 

motions to quash. Id After being advised by the subpoenaing party that the time for objections 

and/or motions had passed and none had been filed or raised, Camden Clark followed the 

procedures set forth in West Virginia Code §57-5-4a et seq. and 45 CFR § 164.512 and provided 

all of Ms. Barber's medical records to counsel for Sedgwick in double sealed envelopes. As is 

illustrated below, Camden Clark properly complied with the subpoena at issue in this case. For 

this reason, the Circuit Court was correct in dismissing Petitioner's Complaint and its ruling 

should be affumed. 

a. 	 Camden Clark followed the applicable state and federal statutes regarding 
subpoena compliance and therefore the Circuit Court was correct in 
dismissing Ms. Barber's Complaint. 
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The Circuit Court correctly dismissed Petitioner's Complaint because Camden Clark 

complied with both West Virginia law and HIP AA regulations in responding to the subpoena, In 

particular, the Circuit Court ruled that "[w]hen a hospital complies with the processes set out in 

W. Va. Code §57-5-4a et seq. or CFR § 164.512 and where its patient raises no objection to the 

subpoena, it cannot be sued by its patient under W. Va. Code §27-3-1 for its disclosure of 

confidential medical records." (J.A., p.119, ~25). 

i. Camden Clark complied with 45 CFR § 164.512. 

45 CFR §164.512, entitled "Uses and disclosures for which an authorization or 

opportunity to agree or object is not required," lays out the requirements for disclosures of 

protected health information in judicial and administrative proceedings in response to a 

subpoena. The federal regulations provide, in pertinent part, as follows: 

(e) Standard: Disclosures for judicial and administrative proceedings-{l) 
Permitted disclosures. A covered entity may disclose protected health information 
in the course of any judicial or administrative proceeding: 

*** 
(ii) In response to a subpoena, discovery request, or other lawful process, that is 
not accompanied by an order ofa court or administrative tribunal, if: 

(A) The covered entity receives satisfactory assurance, as described in paragraph 
(e)(l)(iii) of this section, from the party seeking the information that reasonable 
efforts have been made by such party to ensure that the individual who is the 
subject of the protected health information that has been requested has been given 
notice of the request; or 

(B) The covered entity receives satisfactory assurance, as described in paragraph 
(e)(l)(iv) of this section, from the party seeking the information that reasonable 
efforts have been made by such party to secure a qualified protective order that 
meets the requirements ofparagraph (e)(l)(v) of this section. 

(iii) For the purposes ofparagraph (e)(l)(ii)(A) of this section, a covered entity 
receives satisfactory assurances from a party seeking protected health information 
if the covered entity receives from such party a written statement and 
accompanying documentation demonstrating that: 
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(A) The party requesting such information has made a good faith attempt to 
provide written notice to the individual (or, if the individual's location is 
unknown, to mail a notice to the individual's last known address); 

(B) The notice included sufficient information about the litigation or proceeding 
in which the protected health information is requested to permit the individual to 
raise an objection to the court or administrative tribunal; and 

(C) The time for the individual to raise objections to the court or administrative 
tribunal has elapsed, and: 

(1) No objections were filed; ... 

*** 
(iv) For the purposes of paragraph (e)(1)(ii)(B) of this section, a covered entity 
receives satisfactory assurances from a party seeking protected health 
information, if the covered entity receives from such party a written statement and 
accompanying documentation demonstrating that: 

(A) The parties to the dispute giving rise to the request for information have 
agreed to a qualified protective order and have presented it to the court or 
administrative tribunal with jurisdiction over the dispute; or 

(B) The party seeking the protected health information has requested a qualified 
protective order from such court or administrative tribunal. 

(v) For purposes of paragraph (e)(l) of this section, a qualified protective order 
means, with respect to protected health information requested under paragraph 
(e)(1 )(ii) ofthis section, an order ofa court or of an administrative tribunal or a 
stipulation by the parties to the litigation or administrative proceeding that: 

(A) Prohibits the parties from using or disclosing the protected health information 
for any purpose other than the litigation or proceeding for which such information 
was requested; and 

(B) Requires the return to the covered entity or destruction of the protected health 
information (including all copies made) at the end of the litigation or proceeding. 

45 CFR 164.512(e). 

In order for Camden Clark to produce Ms. Barber's medical records in response to the 

subpoena, it was only required to comply with either 45 CFR 164.512(e)(ii)(A) or (B). The 

Federal Court Claim docket evidences that Frith, Anderson & Peak timely served a Notice of 

Intent to Serve Subpoena (which attached the Subpoena itself as an exhibit) upon counsel for the 
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Petitioner. Further, Petitioner's Complaint in this case confmns that she was aware of the 

subpoena and concedes that her counsel did not know what records Camden Clark had in its 

possession concerning Petitioner's care and treatment. Nevertheless, neither Petitioner nor her 

counsel asserted an objection to the Subpoena, or otherwise advised Camden Clark or any other 

party in the litigation that she objected to the unlimited time period of the subpoena or the 

production of any of her medical records including any mental health records. (J.A., p.15-19). 

Once the time for filing objections had passed, Camden Clark received "satisfactory assurance" 

from Sedgwick's counsel, Frith Anderson & Peake, that reasonable efforts had been made to 

ensure that Petitioner had been given notice of the subpoena for her medical records and an 

opportunity to object, but that no objection was made. See 45 CFR 164.512(e)(1)(ii)(A). (J.A., 

p.63-64). Accordingly, Camden Clark received the "satisfactory assurances" required by 45 

CFR 164.512(e)(1)(ii)(A), before proceeding to comply with the subpoena and produce 

Petitioner's medical records. 

Canlden Clark also fully complied with 45 CFR 164.512(e)(1)(ii)(B), because there was a 

Protective Order, agreed to by both parties, that was entered in the Federal Court Claim before 

Camden Clark responded to the subpoena that required all confidential materials to be used in 

the context of the litigation only and not disclosed otherwise. (J.A., p.65-67). 45 CFR 

164.512(e)(1)(ii)(B); 45 CFR 164.512(e)(1)(iv). 

The evidence cited herein, including the Federal Court Claim docket, establishes that 

Camden Clark's production of Petitioner's medical records under seal in response to the 

Subpoena was consistent with applicable Federal regulations. The Circuit Court properly 

dismissed Petitioner's complaint. 
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ii. Camden Clark complied with W. Va. Code §57-5-4a-j. 

Camden Clark complied with the applicable West Virginia Medical Records statute, which 

dictates the process by which West Virginia medical providers shall produce patient records in 

response to a subpoena. See W. Va. Code §S7-S-4a, et seq. As an initial matter, "records" for 

purposes of this statute are dermed as follows: 

(a) "Records" means and includes without restriction, those medical histories, 
records, reports, summaries, diagnoses, and prognoses, records of treatment and 
medication ordered and given, notes, entries, X-rays, and other written or graphic 
data prepared, kept, made or maintained in hospitals that pertain to hospital 
confmements or hospital services rendered to patients admitted to hospitals or 
receiving emergency room or outpatient care. Such records shall not, however, 
include ordinary business records pertaining to patients' accounts or the 
administration ofthe institution. 

W.Va. Code §S7-S-4a(a) (emphasis added). This definition makes no distinction for the types of 

medical records based on the nature of the care provided. In other words, emergency room 

records are not treated differently than records related to a hospital stay for a broken arm, 

substance abuse, gallbladder removal, or mental, psychiatric or behavioral health care treatment. 

If the records maintained by a hospital, they are covered by this statute. The only records 

excluded from coverage by this statute are ordinary business records pertaining to patient 

accounts or administration ofthe hospital. 

The statute also provides, in pertinent part as follows: 

Hospital records; furnishing copies in compliance with subpoenas. 

Except as hereinafter provided, when a subpoena duces tecum is served upon a 
custodian of records of any hospital duly licensed under the laws of this state in 
an action or proceeding in which the hospital is neither a party nor the place 
where any cause of action is alleged to have arisen and such subpoena requires the 
production of all or any part of the records of the hospital relating to the care or 
treatment of a patient in such hospital, it shall be sufficient compliance therewith 
if the custodian or other officer of the hospital shall, on or before the time 
specified in the subpoena duces tecum, file with court clerk or the officer, body or 
tribunal conducting the hearing, a true and correct copy (which may be a copy 
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reproduced on film or other reproducing material by microfilming, 
photographing, photostating or other approximate process, or facsimile, 
exemplification or copy of such reproduction or copy) of all records described in 
such subpoena. 

W. Va. Code §57-5-4b (emphasis added). 
Camden Clark's production of Petitioner's medical records to Frith Anderson & Peake 

pursuant to the Subpoena was fully compliant with §57-5-4a, et seq. Specifically, Camden Clark 

produced Petitioner's medical records enclosed in a sealed inner-envelope, containing the style 

and number of Petitioner's Federal Court Claim, the name of the Camden Clark witness 

certifying the records, Brenda Harkness, and the date of subpoena, January 13,2016. (J.A., p.74

75.) Further, the inner-sealed envelope was enclosed in an outer-envelope, sealed, and directed 

to Frith Anderson & Peak, the officer of the Court that issued the subject subpoena.Id. Finally, 

the package ofmedical records produced in response to the Subpoena contained a letter directing 

Frith Anderson & Peake of the conditions under which the sealed records could be opened, 

namely: 

This record may be unsealed only in full compliance with all of the requirements 
ofW. Va. Code § 57-5-4d. Those requirements include (1) that all parties to the 
action be present in person or by counsel, (2) that the attorney seeking to open the 
records first ascertains that (a) the records have been subpoenaed at the insistence 
of the patient involved or his counsel of record; or (b) that the patient involved or 
someone authorized on his or her behalf to do so has consented to their disclosure 
and has waived any privilege or has confidence involved; and (3) records that are 
not introduced into evidence or required as part of the record shall be returned to 
the person or entity from whom received. See Keplinger, 208 W.Va. 11, 537 
S.E.2d 632. 

Id. Therefore, Camden Clark's production of Petitioner's medical records pursuant to the 

subpoena fully complied with the requirements of West Virginia Medical Records statute, 

specifically, W.Va. Code §57-5-4a, et seq. 

b. 	 The Circuit Court correctly ruled that compliance with W.Va. Code §57-5
4a-4j and/or 45 CFR §164.512 bars a claim under common law theories of 
wrongful disclosure of medical or personal health information. 
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There can be no claim for wrongful disclosure or breach of confidentiality where a 

hospital properly complies with a subpoena for medical records to which its patient did not 

object. The Circuit Court properly found that disclosure of Petitioner's hospital records was 

governed by W.Va. Code §57-5-4a et seq. and 45 CFR §164.512. 

The Petitioner intertwines two arguments in support of her claim that Camden Clark's 

compliance with W.Va. Code § 57-5-4a, et seq., and 45 CFR § 164.512 do not provide protection 

from suit, namely: (1) that common law tort claims for the wrongful disclosure of health 

information are not preempted by HIP AA; and (2) that statutory tort claims brought pursuant to 

W.Va. Code § 27-3-1 are not preempted by HlPAA. Upon moderate scrutiny, the Petitioner's 

arguments are self-defeating. 

First, the Circuit Court issued no broad ruling declaring that common law and statutory 

tort claims for wrongful disclosure of healthcare information are preempted by HIP AA, as the 

Petitioner suggests. Rather, the Circuit Court held that because Camden Clark properly followed 

the procedures set forth in W.Va. Code § 57-5-4a, et seq., and 45 CFR § 164.512 when 

complying with a subpoena for all of Petitioner's medical records, the Petitioner could not bring 

a tort action under W.Va. Code § 27-3-1, and that an amendment of the complaint to assert a 

common law claim would be futile under the circumstances, because Camden Clark followed all 

applicable laws. (lA., p.l18, ~22; 1.A., p.l19-120, ~30). As set forth in section (a), supra, 

Petitioner cannot state a claim under W.Va. Code § 27-3-1 because, as the Circuit Court ruled, 

Camden Clark followed the proper procedures in responding to the subpoena under state and 

federal law. Thus, there was no ruling that Petitioner's claims were "preempted" by HIP AA; 

rather, the Circuit Court found Petitioner's complaint failed to state a claim because Camden 
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Clark followed all applicable laws governing production of Petitioner's medical records in 

response to an uncontested subpoena. 

c. 	 The Circuit Court properly determined that Petitioner was dishonest with 
her lawyer regarding her previous mental health treatment. 

The Circuit Court correctly found as fact that Petitioner was dishonest with her counsel 

regarding her prior mental health treatment, and that her lack of candor with her counsel may 

well have been part of the reason that no objection was made to the subpoena for all of her 

records from Camden Clark. In ruling on a motion to dismiss under Rule 12(b)( 6), the complaint 

is construed in the light most favorable to the plaintiff and its allegations are to be taken as true. 

Forshey v. Jackson, 222 W.Va 743, 671 S.E.2d 748 (2008). In the underlying complaint in the 

present case, the Petitioner alleged that she did not tell anyone, including her attorney, about her 

mental health treatment. (J.A., p.5 ~22). The Circuit Court found that since the Petitioner failed 

to disclose her mental health care information to her attorneys, they had no notice to file a timely 

objection or motion to quash pursuant to W.Va. Code §57-5-4a-4j and/or 45 CFR §164.512. 

(J.A., p.ll9 ~26). 

The Circuit Court complied with long standing legal precedent and accurately determined 

that Ms. Barber was dishonest with her counsel regarding her mental health treatment. As her 

counsel was unaware of her mental health treatment, his legal strategy was directly impacted by 

a lack of information, and he therefore did not object to the issued subpoena. This allowed for 

the production of sealed mental health records by Camden Clark who acted in full compliance 

with W.Va. Code §57-5-4a et seq. and/or 45 CFR §164.512. 

VI. CONCLUSION 

As set forth above, the Circuit Court properly granted Camden Clark's Motion to Dismiss 

based on Petitioner's Failure to State a Claim under West Virginia Code § 27-3-1. 
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WHEREFORE. based on the above, Camden Clark hereby request that this Court affinn the 

Circuit Court's rulings and fmd that the Circuit Court properly granted Respondent's Motion to 

Dismiss. 

Respectfully submitted, 

~ ~.(Y\~

Thomas J. Hurney, Jr. (WVSB #1833) 
Laurie K. Miller (WVSB #8826) 
JACKSON KELLY PLLC 
500 Lee Street East, Suite 1600 (25301) 
Post Office Box 553 
Charleston, WV 25322-0553 
Tel: (304) 340-1000 
Fax: (304) 340-1050 
thurney@jacksonkelly.com 
lmiller@jacksonkelly.com 
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IN THE SUPREME COURT OF APPEALS WEST VIRGINIA 

ODocket~o. 17-0643) 

JILL C. BARBER, 

Plaintiff Below, Appellant, 

v. 	 Appeal from a fmal order of the Circuit 
Court of Wood County, 
Civil Action No. 17-C-23 

CAMDEN-CLARK MEMORIAL 
HOSPITAL CORP., 

Defendant Below, Appellee. 

CERTIFICATE OF SERVICE 

I, Laurie K. Miller, counsel for Camden-Clark Memorial Hospital Corporation, hereby 

certify that service of the foregoing Respondent's Brie/was made upon counsel of record this 

the 1 st day ofDecember, 2017, by mailing a true and exact copy thereof via fIrst class United 

States Mail, postage prepaid, in an envelope, addressed as follows: 

James D. McQueen, Jr., Esq. Christopher J. Heavens, Esq. 
McQueen Davis, PLLC Heavens Law Firm, PLLC 
Century Bldg., Suite 200 2438 Kanawha Boulevard, E. 
314 Ninth Street P.O. Box 3711 
Huntington, WV 25701 Charleston, WV 25337 

Laurie K. Miller (WVSB #8826) 
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