
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


DOCKET No. 17-0643 

~I 20!~ ~ 
JILL C. BARBBER lH'MiilMEENASH GAISER:CUOJ 

_ COURT OF APPEALS 
W STVRGINIAPlaintiff Below, Appellant 


Appeal from a final order 

v.) of the Circuit Court ofWood 


County (17 -C-23) 

CAMDEN CLARK 

MEMORIAL HOSPITAL 

CORP., 

Defendant Below, Appellee 


Petitioner's Reply Brief 

Counsel for Petitioner, Jill C. Barber 

James D. McQueen, Jr. (WVSB#2507) Christopher J. Heavens (WVSB#5776) 
McQueen Davis, PLLC Heavens Law Firm, PLLC 
Century Bldg., Suite 200 2438 Kanawha Boulevard East 
314 Ninth Street P.O. Box 3711 
Huntington, West Virginia 25701 Charleston, WV 25337 
Phone: 304-522-1244 Phone: 304-346-0464 
Facsimile: 304-522-1345 Email: heavenslaw@aol.com 
Email: jmcqueen@mcqueendavis.com 

mailto:jmcqueen@mcqueendavis.com
mailto:heavenslaw@aol.com


I. 

TABLE OF CONTENTS 


TABLE OF AUTHORITIES .......................................................................................................... ii 


ASSIGNMENTS OF ERROR .........................................................................................................1 


STATEMENT OF THE CASE.................................................................................................... 1-3 


STATEMENT REGARDING ORAL ARGUMENT AND DECISION ........................................3 


STANDARD OF REVIEW .............................................................................................................3 


ARGUMENT ...................................................................................................................................4 


1. 	 The Circuit Court of Wood County erred in holding that when a subpoena is issued to 

hospital for "all" medical records that appellant cannot sue the hospital for releasing 

medical records under W.Va. Code § 27-3-1 for wrongful disclosure of confidential 

mental health information ..............................................................................................4 


A. 	 The Circuit Court of Wood County erroneously held that compliance with W.Va. 

code § 57-5-a et seq. or 45 § CFR 164.512 provided Defendant with protection 

from suit under W.Va. Code § 27-3-1 .....................................................................7 


II. 	 The Circuit Court ofWood County erred in holding that Appellant's lack of objection 

to a subpoena for "all" medical records constituted authorization by the Appellant for 

the Defendant to disclose confidential information related to her mental health 

treatment as defined under W.Va. Code § 27-3-1. ..................................................... .14 


III. 	 The Circuit Court ofWood County erred in making a finding of fact that Ms. Barber 

was "dishonest" with her counsel, when such determination is an issue for the jury 

and not with the purview of the Judge to make such detemlinations of fact 

inconsistent with allegations in Appellant's complaint on a motion to dismiss .......... 16 


CONCLUSION.............................................................................................................................. 17 




, , 

TABLE OF AUTHORITIES 

CASES: 

Allen v. Smith, 368 S.E.2d 924 (W.Va. 1988) ....................................................................... passim 


Barber v. Heslep, 2017 U.S. Dist. LEXIS 112889 (S.D. W. Va. July 20,2017) ......................... 5,6 


Boley v. Miller, 187 W.Va. 242,418 S.E.2d 352 (1992) ............................................................... 10 


Morris v. Consolidation Coal Co., 191 W.Va. 426, 446 S.E.2d 648 (1994) ................................... 7 


Nelson v. Ferguson, 399 S.E.2d 909,911 (W.Va. 1990) .............................................................. .12 


R.K. v. St. Mary's Medical Center, Inc., 735 S.E.2d 715 (2012) ................................................... 10 


Smith v. State Workmen's Compensation Comm'r, 159 W.Va. 108,219 S.E.2d 361 (1975) ....... .10 


Tabata v. Charleston Area Med. Ctr., Inc., 233 W. Va. 512, 759 S.E.2d 459 (2014) .................. 7,8 


STATUTUES: 

W.Va. Code §17C-5-2 ...................................................... .................................................... passim 


W.Va. Code § 57-5-4a et. Seq ................................................... ............................................. passim 


W.Va. Code §27-3-2 ..................................................................................................... ......... passim 


45 CFR § 164.512 ...................................................... ; ............................................... ............ passim 


RULES: 

Fed. R. Civ. P. 12(b)(6) ......................................................................................................... 4,12 


W.Va. R. App. P. 19 .................................................................................................................. 7 


ii 



, . 

ASSIGNMENTS OF ERROR 

I. 	 The Circuit Court ofWood County erred in holding that when a subpoena is issued to 
hospital for "all" medical records that appellant cannot sue the hospital for releasing 
medical records under W.Va. Code § 27-3-1 for wrongful disclosure of confidential 
mental health information 

II. 	 The Circuit Court of Wood County erred in holding that Appellant's lack of objection 
to a subpoena for "all" medical records constituted authorization by the Appellant for 
the Defendant to disclose confidential information related to her mental health 
treatment, as defined under W.Va. Code § 27-3-1. 

III. 	 The Circuit Court of Wood County erred in making a finding of fact that Ms. Barber 
was "dishonest" with her counsel, when such determination is an issue for the jury 
and not within the purview of the judge to make such determinations of fact 
inconsistent with allegations in Appellant's complaint on a Motion to Dismiss. 

STATEMENT OF THE CASE 

Petitioner, Jill C. Barber, faithfully set forth evidence introduced from the previous 

proceeding in the Circuit Court of Wood County in her opening brief and will not reiterate the 

same herein, but will limit her discussion to aspects of the brief, ("Response Brief') of 

Respondent, Defendant Camden-Clark Memorial Hospital Corporation ("Camden Clark") that 

substantially and materially deviate from the evidence introduced at the previous proceeding. 

For example, Respondent alleges in their Response Brief "On February 26, 2016, Frith 

Anderson & Peak served Petitioner's counsel with copies of Petitioner's medical records ... 

Petitioner's counsel did not review the records at the time they were served." Response Brief, 3 

(R.4-5; 'if 19-21). However, this is a misstatement of fact as only upon formal request did defense 

counsel for Sedgwick produce to Petitioner's Counsel a copy of records received in response to 

approximately 5 of the 14 subpoena's duces tecums they had served in the case, consisting of 

thousands of pages of documents. (R.4-5 'if; 19-20). Amongst these documents included 

approximately 238 pages for confidential mental health information and records from when 
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I. 

Petitioner was treated at the inpatient Mental Health Facility Unit ofSt. Joseph's Hospital in 1982 

and again in 1983, when she was a teenager, over thirty years ago. (R. 3; ~ 8). There was at no 

time an attempt to obtain written consent from Ms. Barber for the release of her confidential 

psychiatric records as required in W.Va. Code § 27-3-2. Further, nowhere in the Complaint do 

Petitioners allege ''they did not review the records at the time they were served," as alleged by 

Respondent and further, Plaintiff expected, and had every right to expect, that Camden Clark 

would produce only those documents which they were legally allowed to produce under both State 

and Federal Law as she had provided no written authorization to Camden Clark for the release of 

her mental health records. (R.3~; 18). Ms. Barber did not at any time provide any form of 

authorization for Defendant to release any of her confidential mental health information to any 

party. (R.4; ~ 13). 

Respondent further alleges that in response to questioning by counsel for Sedgwick, 

Petitioner denied any prior psychiatric or mental health treatment. As stated in the -Complaint, 

"during her said deposition, she denied any prior psychiatric or mental health treatment in her 

lifetime." (R. S ; -,r 22). But, the same paragraph in the Complaint alleges that Ms. Barber was in 

denial about her prior psychiatric treatment, and upon being confronted with this confidential 

material, which should have never been released in response to a general subpoena duces tecum, 

Barber suffered severe emotional distress, humiliation, and embarrassment. The production ofsaid 

records brought to Appellant's consciousness some memories she had, in essence, suppressed and 

removed from her memory. (R.S ; -,r 23). 

Appellant then became aware of Camden Clark's improper disclosure of confidential 

mental health information and filed suit for a wrongful disclosure of confidential mental health 

information under W.Va. Code 27-3-1 on January 23,2017. On June 19,2017, the Wood County 
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Circuit Court Judge Jason A. Wharton erroneously held that Appellant authorized the disclosure 

of her confidential mental health information by failing to object to a subpoena, and further that 

Defendant was protected from claims of wrongful disclosure of confidential mental health 

information when they complied with W.Va. Code § 57-5-a et. seq. and 45 CFR § 164.512 

(HIP AA). Barber timely appealed. Ms. Barber filed her Petitioner's Brief on October 19, 2017. 

Respondent filed their Response Brief on December 4, 2017, and this Reply Brief is in response 

to Respondent's Brief. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Jill C. Barber, Petitioner, requests oral argument in this matter as she believes it to be proper 

under Rule 19 of the West Virginia Rules of Appellate Procedure in that this case involves: (1) 

assignment of error in the application of settled law; (2) an unsustainable exercise of discretion 

where the law governing the discretion is well-settled; (3) a result against the weight of the 

evidence, and (4) a narrow issue of law. 

STANDARD OF REVIEW 

This case presents a question oflaw; therefore, this court must review the Circuit Court's 

granting of a Rule 12(b)( 6) motion to dismiss for failure to state a claim upon which relief can be 

granted de novo. State ex reI. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W.Va. 770,461 

S.E.2d 516 (1995). 
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ARGUMENT 


I. 	 THE CIRCUIT COURT OF WOOD COUNTY ERRED IN HOLDING THAT 
WHEN A SUBPOENA IS ISSUED TO A HOSPITAL FOR "ALL" MEDICAL 
RECORDS THAT APPELLANT CANNOT SUE THE HOSPITAL FOR 
RELEASING MEDICAL RECORDS UNDER W.VA. CODE § 27-3-1 FOR 
WRONGFUL DISCLOSURE OF CONFIDENTIAL MENTAL HEALTH 
INFORMATION. 

Respondent asserts the Circuit Court correctly granted Camden Clark's Motion to dismiss as 

West Virginia Code § 27-3-1 is inapplicable under the facts of this case. However, the Court erred 

when it held that a subpoena that is issued for "all" medical records, includes mental health records 

as well, notwithstanding that W.Va. Code § 27-3-1, requires either written consent of the patient 

or a Court Order, in order to allow a hospital to disclose mental health records. The reason for this 

is that the Court, not the hospital, must determine whether the mental health records are sufficiently 

relevant to the proceeding to outweigh the importance of maintaining the confidentiality of the 

information. Ms. Barber has every right to sue the hospital for releasing her confidential mental 

health records under § 27-3-1. It is clear by the title of the Chapters in the code as Chapter 57 is 

titled "Evidence and Witnesses," with Section 57-4 titled "Hospital records; furnishing copies in 

compliance with subpoenas," while Chapter 27 is titled "Mentally III Persons" with sections 3-1 

and 3-2 titled "definition of confidential information; disclosure" and "authorization ofdisclosure 

for confidential information." Chapter 27 clearly explains the proper procedure rather than Chapter 

57, in regard to releasing confidential mental health information, as Chapter 57 deals solely with 

medical records. 

Respondent further contends that, "West Virginia Code § 27-3-1 is wholly silent on situations 

involving the production of medical records pursuant to a valid subpoena, and does not conflict 

with, and is not contrary to, West Virginia Code § 57-5-4a, et. seq. and 45 CFR § 164.512, which 
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governs a non-party hospital's obligations when such a subpoena is properly served." 

Respondent's Brief, 7. Respondent further incorrect! y asserts, "West Virginia Code § 27 -3 -1 does 

not address any procedure to be followed by a non-party hospital in litigation when producing 

records in response to a valid subpoena ..." Respondent's Brief, 7-8. With this argument, Petitioner 

strongly disagrees because W.Va. Code § 27-3-1 is not ''wholly silent" on records being issued by 

a subpoena, as asserted by Respondent in that it clearly explains, "Confidential information shall 

not be disclosed, except (3) Pursuant to an order of any court based upon a finding that the 

information is sufficiently relevant to a proceeding before the court to outweigh the importance 

of maintaining confidentiality established by this section." W.Va. Code §27-3-1 (b)(3). As 

explained in Allen v. Smith, "a bare subpoena is not the type of binding court order contemplated 

by W.Va. Code, 27-3-1(b)(3)." Confidential mental health records are provided greater 

protections than are regular medical records as is clearly described in Chapter 27 of the Code, 

which requires a court order determining the relevance of the confidential mental health 

information before it can be released. 

Counsel for Sedgwick issued a "bare subpoena" to Camden Clark requesting all ofPetitioner's 

medical records for inspection. (R.3; ~ 7). No Court issued an order finding that the confidential 

information disclosed by Camden Clark was sufficiently relevant to any proceeding before the 

court, to outweigh the importance of maintaining the confidentiality established by W.Va. Code 

§27-3-1. (R.4; ~ 15). "Before any in camera inspection of statutorily protected communications 

can be justified, a defendant must show both relevancy and a legitimate need for access to the 

communications. This preliminary showing is not met by bald and unilluminating allegations that 

the protected communications could be relevant or that the very circumstances of the 

communications indicate they are likely to be relevant or material to the case. Similarly, an 
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" 

assertion that inspection of the communications is needed only for a possible attack on credibility 

is also rejected." Syl. Pt. 3, State v. Roy, 194 W. Va. 276, 460 S.E.2d 277 (1995). 

There is absolutely no legal authority to limit the application of W.Va. Code §27-3-1 to 

hospitals who are parties to the litigation, as Respondent suggests. Indeed, such an argument is 

irrational because the patient's mental health confidentiality is more at risk or susceptible to abuse 

when the custodian of her mental health records is not involved in the case, as here. Sedgwick's 

attorney subpoenaed "all medical records" from 14 different West Virginia hospitals. The other 

13 hospitals did not produce any mental health records, because those hospitals understood their 

duties as a custodian of mental health records. 

Respondent did not address facts outlined in Petitioner's Briefwhich referred to the underlying 

case in the United States District Court for the Southern District ofWest Virginia, where the Court 

found the records at issue in this case were not relevant in Petitioner's federal fraud case. 

Petitioner's mental health was notin issue in that case. In Barber v. Heslep, 2017 U.S. Dist. LEXIS 

112889 (S.D. W. Va. July 20, 2017), the United States District Court analyzed the confidential 

health information at issue in this case with Appellant's federal claim involving fraudulent conduct 

in resolving a Worker's Compensation claim. In the aforementioned federal case, Barber was 

served by Helsep with a request for production of documents seeking the mental health records 

from Barber's earlier treatment. Barber did not release those records to the Defendant Heslep, and 

in tum was served with a subpoena requiring production of her records. Barber filed a Motion to 

Quash the subpoena, whereas Defendant filed a motion to Compel the production of records. The 

Court analyzed whether Plaintiff Barber had to produce her 30-year-old mental health records to 

Defendant. The Court analyzed the records under W.Va. Code § 27-3-1(b), and ruled that the 

mental health records are not relevant and may not be discovered. Barber v. Heslep, 8. The Court 
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further explained that, "the West Virginia legislature has mandated that mental health care 

information be treated differently from other health care matters, providing mental health 

care records with heightened protection from disclosure." See W.Va. Code § 27-3-1. Id at 4. The 

Court explained, "Mental health care records reflecting treatment received by Plaintiff three 

decades earlier, when she was a teenager, are simply too remote in time to be of great evidentiary 

significance." ld at 8. The Court ruled that the exact records at issue in this case, could not be 

disclosed to Defendant Heslep, "when comparing the potential litigation benefits associated with 

a release of the records against the need to protect their confidentiality, the importance of the 

records is substantially outweighed by the Plaintiffs rights to keep those records confidential. 

Therefore, the records may not be disclosed under West Virginia law." Id. at 9. The Court granted 

the motion to quash the subpoena and denied the motion to compel based upon W.Va. Code § 27

3-1. In this case, Sedgwick did not request mental health records in its subpoena, but Camden 

Clark produced mental health records from another hospital with whom it subsequently merged, 

though clearly not asked to do so. 

A. 	 The Circuit Court of Wood County erroneously held that compliance with W.Va. 
Code §57-5-4a et seq. or 45 CFR § 164.512 provided Defendant with protection from 
suit under W.Va. Code §27-3-1. 

Respondent contends, "Camden Clark does not dispute that W.Va. Code §27-3-1 creates a 

private cause of action for breach of confidentiality, however a cause of action does not exist for 

Respondent against a non-party hospital responding to a subpoena, to which its patient never 

objected, in compliance with West Virginia Code §57-5-4a et. seq, and 45 CFR §164.512." 

Respondent's Brief, 7. However, the Court has ruled a private cause of action does exist under 

W.Va. Code § 27-3-1. "A patient does have a cause of action for the breach of the duty of 

confidentiality against a treating physician who wrongfully divulges confidential information." 
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Morris v. Consolidation Coal Co., 191 W.Va. 426,446 S.E.2d 648 (1994). Respondent claims 

that "The procedures set forth in West Virginia Code § 57-5-4a, et seq., as well as 45 CFR § 

164.512 not only provide ample protection to the patient.. .but these statutes also provide clear 

guidance and protection to hospitals who are tasked with the burden of responding to numerous 

subpoenas and other kinds of requests for medical records." Respondent's Brief, 8-9. Again, the 

procedures set out in § 57-5-4a, et seq., apply only to medical records, and not specially protected 

mental health records. The specific process for confidential mental health records is explicitly 

outlined in Chapter 27 of the West Virginia Code. 

Respondent asserts, ''The Circuit Court issued no broad ruling declaring that common law and 

statutory court claims for wrongful disclosure of healthcare information are preempted by 

HIP AA ..." Respondent's Brief, 16. However, the Circuit Court erroneously held that compliance 

with W.Va. Code §57-5-4a et seq. or 45 CFR § 164.512 provided Defendant with protection from 

suit under W.Va. Code §27-3-1. The Circuit Court explained, ''This Court finds that Camden 

Clark complied with both West Virginia law and HIPAA's regulations in this regard ...hospitals 

must be allowed to rely on the processes set out in W.Va. Code §57-5-4a et. seq. or 45 CFR 

§ 164.512." (See Order Grant. Mot. to Dismiss § 25; R.119). Respondent erroneously asserts, "In 

order for Camden Clark to produce Ms. Barber's records in response to the subpoena, it was only 

required to comply with either 45 CFR 164.512(e)(ii)(A) or (8). However, Camden Clark cannot 

unilaterally decide which regulations they are in compliance with and ignore the level ofprotection 

West Virginia affords to mental health records. The release of confidential mental health records 

is governed by Chapter 27 of the Code. As such, state law claims for the wrongful disclosure of 

health care information are not preempted by HIP AA. This Court has previously held, "Common 

law tort claims based upon the wrongful disclosure of medical or personal health information are 
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not preempted by the Health Insurance Portability and Accountability Act of 1996." Tabata v. 

Charleston Area Med. Ctr., Inc., 233 W. Va. 512, 759 S.E.2d 459 (2014). In Tabata, the Court 

explained, "we find that the petitioners, as patients ofCAMC, have a legal interest in having their 

medical information kept confidential. In addition, this legal interest is concrete, particularized, 

and actual. When a medical professional wrongfully violates this right, it is an invasion of the 

patient's legally protected interest. As evidenced in the aforementioned, W.Va. Code §57-5-4a-j 

does not exclusively control the creation ofAppellant's right to confidentiality, and as such, as to 

her mental health records, Petitioner is free to pursue claims for protection under W.Va. Code § 

27-3-1. 

Respondent contends, "Following Petitioner's argument - that a hospital complying with §57

5-4a, et seq. may still be held liable for breach of confidentiality under §27 -3-1 - hospitals would 

have a very difficult time responding to subpoenas for fear of exposing themselves to liability for 

disclosing information its patient(s) did not want released even when the patient never objects to 

a subpoena and the records are produced under seal to the subpoenaing party. " Respondent's Brief, 

9. The Respondent claims the Circuit Court was correct in determining, "hospitals must be allowed 

to rely on the processes set out in W.Va. Code § 57-5-a, et seq. and 45 CFR § 164.512 when 

responding to subpoenas ... When a hospital complies with the processes set out in West Virginia 

Code § 57-5-4a, et seq. or 45 CFR § 164.512 and where its patient raises no objection to the 

subpoena, it cannot be sued by its patient under W.Va. Code § 27-3-1 for its disclosure of 

confidential medical records." (R.146; ~ 25). Again, Respondent incorrectly asserts that nothing 

in West Virginia Code § 27-3-1 stands for the contrary. Respondent's Brief, 9. However, neither 

the Circuit Court nor Respondent provide or cite to any precedent establishing that W.Va. Code 

§57-5-4a-j is the singular controlling statute governing the release of all forms of medical 
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information, including mental health records. To the contrary, Chapter 27 of the West Virginia 

Code clearly delineates the process for all providers to follow regarding psychiatric or mental 

health records. As such, Camden Clark, like all other hospitals Sedgwick subpoenaed in this case, 

should have employed custodians of records who are trained to abide by all laws protecting the 

various categories ofmedical records, including mental health records. It is absurd to assume that 

compliance with one law allows for non-compliance with another when there is a separate statute 

for ordinary medical records and another distinct statute for mental health records. Further, 

"statutes which relate to the same subject matter should be read and applied together so that the 

Legislature's intention can be gathered from the whole ofthe enactments.' Syllabus Point 3, Smith 

v. State Workmen's Compensation Comm'r, 159 W.Va. 108, 219 S.E.2d 361 (1975)." Syllabus 

point 3, Boley v. Miller, 187 W.Va. 242, 418 S.E.2d 352 (1992). Therefore, it is clear that Chapter 

27 provides specific guidance, in addition to Chapter 57, on how a hospital should decide whether 

to release confidential mental health information. 

The Wood County Circuit Court failed to consider that W.Va. Code § 27-3-1 is more stringent 

and offers higher protections than 45 CFR and HIP AA. As, "a state law is contrary to HIP AA if 

it would be impossible to comply with both the state law and HIP AA or if the state law prevents 

the accomplishment and execution ofHIP AA. R.K. v. St. Mary's Medical Center, Inc., 735 S.E.2d 

715 (2012) (quoting Yath v. Fairview Clinics, N.P., 767 N.W.2d at 49-50). Here, W.Va. Code § 

27-3-1 offers greater protections for mental health records, and does not ''prevent the 

accomplishment and execution ofHIP AA, but instead assists HIP AA. In R.K., Plaintiff appealed 

an order entered by the Circuit Court of Cabell County that dismissed his claims of negligence, 

outrageous conduct, intentional infliction of emotional distress, negligent entrustment, breach of 

confidenti.ality, invasion ofprivacy, and punitive damages claims against Defendant hospital. The 
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Court held that, "state common-law claims for the wrongful disclosure of medical or personal 

health infonnation complimented the Health Insurance Portability and Accountability Act of 1996 

(HIP AA), by enhancing the penalties for its violation; they were not inconsistent with HIP AA." 

R.K. v. St. Mary's. As explained in R.K, the W.Va. Code § 27-3-1 "compliments" HIP AA and 45 

CFR, and further "compliments" W.Va. Code § 57-5. As clearly explained in R.K, "Regulations 

promulgated to enforce the foregoing provision are found at 45 C.F .R. § 160.203 (b), and state, in 

relevant part: A standard, requirement, or implementation specification adopted under this 

subchapter that is contrary to a provision of State law preempts the provision of State law. This 

general rule applies, except ifone or more of the following conditions is met (b) The provision of 

State law relates to the privacy of individually identifiable health information and is more 

stringent than a standard, requirement, or implementation specification adopted under subpart E 

ofpart 164 ofthis subchapter." ld. at 718. 

Petitioner again directs the court to look to W.Va. Code § 27-3-2 which clearly explains that 

"no consent or authorization for the transmission or disclosure of confidential information is 

effective unless it is in writing and signed by the patient or client by his or her legal guardian." 

W.Va. Code §27-3-2. Camden Clark, in order to comply with the appropriate federal and state 

laws should have obtained a signed authorization from Ms. Barber or her counselor withheld 

production ofher mental health records. A subpoena that was not objected to, does not negate 

the effectiveness of this statute. 

W.Va. Code 57-5-4(b) explains how hospitals are to furnish copies ofmedical records in 


compliance with subpoenas explains: 


Except as hereinafter provided, when a subpoena duces tecum is served upon a 
custodian of records of any hospital duly licensed under the laws of this state in 
an action or proceeding in which the hospital is neither a party nor the place 
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where any cause of action is alleged to have arisen and such subpoena requires the 
production of all or any part of the records of the hospital relating to the care or 
treatment of a patient in such hospital, it shall be sufficient compliance therewith 
if the custodian or other officer of the hospital shall, on or before the time 
specified in the subpoena duces tecum, file with court clerk or the officer, body or 
tribunal conducting the hearing, a true and correct copy (which may be a copy 
reproduced on film or other reproducing material by microfilming, 
photographing, photo stating or other approximate process, or facsimile, 
exemplification or copy of such reproduction or copy) of all records described in 
such subpoena. 

Camden Clark contends they were in full compliance with W.Va. Code §57-5-4a, et seq. in the 

production of the confidential information as they produced the Petitioner's medical records in a 

sealed inner envelope. Respondent explains that the definition of"records" as defined in W.Va. 

Code § 57-5-4a et seq. is defined as, (a) "Records" means and includes without restriction, those 

medical histories, records, reports, summaries diagnoses, prognosis, records of treatment and 

medication ordered and given .... that pertain to hospital confinements or hospital services 

rendered to patients admitted to hospitals or receiving emergency room or impatient care." 

Again, Respondent further explains, "this definition makes no distinction for the types of 

medical records based on the nature of the care provided." Respondent's Brief, 14. The key 

distinction that must be noted is that this statute only applies to "medical records." Medical 

records are to be treated differently than confidential mental health records, thus Chapter 27 

Article 3 of the West Virginia Code explains that "Confidential Information" due to psychiatric 

care is not defmed in W.Va. Code § 57-5-4a, et seq. because it deals with "medical records." 

Chapter 27 clearly explains that, 

(a) Communications and information obtained in the course of treatment or 
evaluation of any client or patient are confidential information. Such 
confidential information includes the fact that a person is or has been a client 
or patient, information transmitted by a patient or client or family thereof for 
purposes relating to diagnosis or treatment, information transmitted by 
persons participating in the accomplishment ofthe objectives ofdiagnosis or 
treatment, all diagnoses or opinions formed regarding a client's or patient's 
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" 

physical, mental or emotional condition, any advice, instructions or 
prescriptions issued in the course of diagnosis or treatment, and any record or 
characterization of the matters hereinbefore described, It does not include 
information which does not identify a client or patient, information from 
which a person acquainted with a client or patient would not recognize such 
client or patient and uncoded information from which there is no possible 
means to identify a client or patient. W.Va. Code § 27-3-1. 

W.Va. Code § 57-5-4b was designed for the disclosure of medical records, and W.Va. Code § 

27-3-1 was designed for the disclosure of confidential mental health records. Camden Clark's 

placing these records in a sealed envelope may have been proper for medical records, but as 

clearly delineated by law, mental health records require greater protections. As explained clearly 

in §57-5-4( d), "before directing that such inner-envelope or wrapper be opened, the judge, court, 

officer, body or tribunal shall first ascertain, (2) the patient involved or someone authorized in 

his or her behalf to do so for him or her has consented thereto and waived any privilege of 

confidence involved. Records which are not introduced in evidence or required as part of the 

record shall be returned to the person or entity from whom received." Ms. Barber had no reason 

to suspect that decades old records from her childhood were included in her medical records 

from Camden Clark, and as such she did not consent in writing which is explicitly required in 

W.Va. Code § 27-3-2 which delineates "no consent or authorization for the transmission or 

disclosure of confidential information is effective unless it is in writing and signed by the 

patient." 
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II. 	 THE CIRCUIT COURT OF WOOD COUNTY ERRED IN HOLDING THAT 
APPELLANT'S LACK OF OBJECTION TO A SUBPOENA FOR "ALL" 
MEDICAL RECORDS CONSTITUTED AUTHORIZATION BY THE 
APPELLANT FOR THE DEFENDANT TO DISCLOSE CONFIDENTIAL 
INFORMATION RELATED TO HER MENTAL HEALTH TREATMENT, AS 
DEFINED UNDER W.Va. CODE § 27-3-1. 

Respondent asserts since a copy of the subpoena was served on Petitioner's Counsel, ''with 

adequate notice and opportunity to object or move to quash the subpoena she ''waived'' her 

rights, and as such Camden Clark properly complied with W.Va. Code §57-5-4a et seq. and 45 

CFR § 164.512. However as explicitly stated in the West Virginia Code § 27-3-2, ''No consent 

or authorization for the transmission or disclosure ofconfidential information (mental health 

information) is effective unless it is in writing and signed by the patient or client by his or her 

legal guardian." The Legislature has set forth specifically that the only way to authorize 

disclosure of confidential mental health information is through a written authorization signed by 

the patient. Further, Ms. Barber and her counsel were not put on alert for a need to object due to 

the language of the subpoena asking only for "medical records," not mentioning "mental health 

records" (or HIV records). As there was no specific request for psychiatric or mental health 

records, and Camden Clark was a different hospital than the one where Ms. Barber actually 

received psychiatric care, Ms. Barber and her counsel believed the only records desired were her 

medical records, and not her confidential mental health records that require a specific 

authorization. There is no precedent that supports that a failure to object equates to a 

signed and written authorization. The intent of the Legislature is clearly stated and has 

remained so through amendments made, even prior to the creation ofHIP AA, and the 

establishment of the West Virginia Medical Records Act. Therefore, disclosure absent a signed 
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written consent does not constitute waiver, and Ms. Barber's claim should have survived a 

motion to dismiss. Without a waiver or a court order finding that the information is sufficiently 

relevant to the proceeding before the court, one cannot waive their rights under W.Va. § 27-3-1. 

Respondents point to Allen v. Smith, 179 W.Va 360, 368 S.E. 2d. 924 (1988), explaining the 

court analyzed under W.Va. Code § 27-3-1(b)(3) a bare, ex parte subpoena constituted a court 

order as contemplated by the statute. Respondent further analyzes since the Allen case "involved 

an ex parte subpoena, about which the plaintiff was completely unaware, it is easily distinguishable 

from the case at hand." Respondent's Brief, 10. Respondent continues to incorrectly assert a copy 

ofthe subpoena was issued to Petitioner's counsel with "adequate notice and opportunity to object 

or move to quash the subpoena." However, Petitioner had no reason to believe confidential 

psychiatric medical records from another hospital from when she was a child would issue from 

that subpoena. The legal significance- of Allen is not that a patient who receives notice of a 

subpoena waives their right to confidentiality under §27-3-1, but that a patient who receives notice 

still has their rights protected up until they waive such right in accordance with the statute, or until 

a proper court order is granted. See Nelson v. Ferguson, 399 S.E.2d 909,911 eN.Va. 1990) (Under 

Allen . .. mental health records cannot be obtained by a subpoena alone, but require a court order). 

When Ms. Barber received notice of the subpoena by Sedgwick, she had no reason to object 

to the subpoena where W.Va. Code § 27-3-1 already outlined her protections. The subpoena did 

not make reference to mental health records. Defendant had the duty to protect Barber's rights 

under W.Va. Code 23-7-1, and violated this duty by releasing confidential mental health 

information. The West Virginia Code §57-5-4a et seq. contains provisions ofthe Medical Records 

Act, and these statutes provide protections for patients regarding "medical records" and the 

production ofrecords in response to a subpoena. There is no indication from the legislature or the 
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case law to indicate that W.Va. Code § 57-5-4a et seq. nullifies W.Va. Code §27-3-1 or states the 

provisions of the section do not apply. As such, these two statutes should exist together and 

supplement each other to apply specific protections to patients regarding different kinds ofrecords, 

whether ordinary medical records or mental health records, and hospitals should not be allowed to 

interpret one statute against the other and implicitly destroy the rights and protections afforded to 

mental health patients. Hospitals are more sophisticated and well-versed in such distinctions and 

can and do train their employees to know and understand the importance of protecting mental 

health records when served with a subpoena duces tecum seeking "all medical records." This is 

the reason HIP AA compliant authorizations or release forms customarily required by virtually all 

hospitals, make the patient specify whether consent is given to release "all medical records" and/or 

''mental health records" or "HIV records." 

III. 	 THE CIRCUIT COURT OF WOOD COUNTY ERRED IN MAKING A 
FINDING OF FACT THAT MS. BARBER WAS "DISHONEST" WITH HER 
COUNSEL, WHEN SUCH DETERMINATION IS AN ISSUE FOR THE JURY 
AND NOT WITHIN THE PURVIEW OF THE JUDGE TO MAKE SUCH 
DETERMINATIONS OF FACT INCONSISTENT WITH ALLEGATIONS IN 
APPELLANT'S COMPLAINT ON A MOTION TO DISMISS. 

Respondent alleges that the Circuit Court "correctly found that Petitioner was dishonest 

with her counsel regarding her prior mental health treatment, and that her lack of candor with 

her counsel may well have been part of the reason that no objection was made to the subpoena 

for all ofher records from Camden Clark." Respondent's Brief, 17. However, it is preposterous 

for a Circuit Court Judge to make credibility findings in reaction to a Rule 12(b)(6) motion. 

The Circuit Court erred in making a finding of fact that Ms. Barber was "dishonest" with her 

counsel, when such determination is an issue for the jury and not within the purview of the 

Judge to make such determinations offact on a motion to dismiss, especially when inconsistent 
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with allegations in Appellant's complaint, which are to be taken as true. Determinations of 

intent, as they weigh upon honesty and determination of fact, are considerations for a jury and 

are not to be determined by a Judge on a motion to dismiss. 

Respondent asserts, "The Circuit Court complied with long standing legal precedent and 

accurately determined that Ms. Barber was dishonest with her counsel regarding her mental 

health treatment. .. as her counsel was unaware of her mental health treatment, his legal 

strategy was directly impacted by a lack of information, and he therefore did not object to the 

issued subpoena." Respondent's Brief, 17.1 However, neither the Circuit Court, nor 

Respondent, brings forth any "long standing precedent" that allows for a Court to determine 

credibility under such circumstances. Ms. Barber had no intent to withhold information from 

her attorney because it was not information she was consciously aware of. The complaint 

used the word, "denial," for a reason.2 Further, Ms. Barber had no reason to think that 

psychiatric records from when she was child, that had long been repressed as horrible 

memories, would be used in a completely unrelated suit. Ms. Barber's complaint correctly 

states that she was "in denial" about her past mental health treatment, and to be clear Camden 

Clark did not have the signed written consent or authorization of Ms. Barber to transmit or 

release confidential mental health information, as required under W.Va. Code § 27-3-2. As 

such, Ms. Barber should have been protected by W.va. Code §27-3-1 regardless of her 

knowledge or understanding or memory of her prior mental health treatment as a child.3 

1 Ms. Barber's underlying case against Sedgwick was a fraud case, not a personal injury case. 

2 The word "denial" has a generally accepted psychiatric meaning. 

3 It bears repeating that her mental health treatment was at a different hospital, St. Joseph's Hospital, which, 

unbeknownst to her counsel, had merged with Camden Clark some years earlier. 
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CONCLUSION 


The Circuit Court determined that the release of confidential medical information by 

Camden Clark did not violate Ms. Barber's rights as protected under §27-3-1. The Court also 

failed to consider that W.Va. Code §27-3-1 provides greater restrictions than HIPAA and the West 

Virginia Medical Records Act. The Court also made a finding of fact that is a determination for a 

jury. Respondent wants to create greater protections for third party hospitals who have legal 

specialists and record custodians on staff who are or should be trained as to when and how to 

release mental health records, the protection for which is greater than ordinary medical records. 

The West Virginia Code Chapter 27 was created for the protections of confidential mental health 

information, and Camden Clark was in clear violation of its requirements. Wherefore, the 

Petitioner respectfully requests the Court enter an order stating the Circuit Court's order granting 

the Defendant's Motion to Dismiss should be reversed, and this matter should be remanded for 

further proceedings. 

James D. McQueen Jr., (WV Bar # 2507) 

Counsel of Record for Petitioner 
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