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IN THE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGTh'1A 

JTI..L C. BARBER, 

Plaintiff, 

v. 


CAMDEN CLARK MEMORIAL 

HOSPITAL CORP., 

Defendant. 

Civil Action No. 17-C-23 

The Honorable Jason A. Wharton 

ORDER GRANTING MOTION TO DISMISS 

On May 30, 2017, the parties in this matter each appeared by counsel for a hearing on 

Defendant, Camden-Clark Memorial Hospital Corporation's Motion to Dismiss. Anthony Nortz 

of McQueen Davis, PLLC appeared on behalf of the Plaintiff, Jill C. Barber and Laurie K. Miller 

of Jackson Kelly PLLC appeared on behalf of Defendant, 'Camden-Clark Memorial Hospital 

Corporation. After considering oral argument by counsel and both parties' briefs, as. well as 

relevant statutory and case law, the Court makes the following findings of fact and conclusions 

of law: 

Findings of Fact 

1. Plaintiff, Jill Barber, is a plaintiff in a federal fraud suit against defendant, 

Sedgwick Claims Management Services, Inc. pending in the Unitea-States--f}is-tric+Goufl-fer-the--·-

Southern District of West Virginia, Huntington Division, bearing Civil Action Number 3: 14-cv

27349 (hereinafter, the "Federal Court Claim"). The Court takes judicial notice of the docket in 

that matter. I (CampI. ~5.) A protective order was entered in the Federal Court Claim on July 29, 
ENTERED 
~~O._

2015. (Docket 78) PAG~.r.__:",,---
.". 

Jt:N 2 ! 2Q!7 
I See Chapman v. Kane Trans! Co., 160 W.Va. 530,236 S.E.2d 207 (1977). See also In re ColoniaJr,ffo7'tR&e 
Bankers Corp., 324 F.3d 12 (1 51 Cir. 2003); Palay v. United States, 349 F.3d (7rb Cir. 2003); In re 'l;~t~~ e56R1 
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2. During the course of the Federal Court Claim, on January 13, 2016, Frith 

Anderson & Peak, counsel for Sedgwick Claims Management, filed a Notice of Intent to Serve a 

Subpoena Duces Tecum on Camden Clark Medical Center pursuant to Rule 45 of the Federal 

Rules of Civil Procedure. A copy of the Subpoena and addendum was attached to the Notice as 

an exhibit. (Compl. 17; Docket l32, l32-1) 

3. Proof of service of the Subpoena was filed in District Court on January 21, 2016. 

(Docket 148) 

4. The Subpoena called upon Camden Clark to produce: 

All Medical Records (emphasis in original) of Jill C. Barber generated by any 
and all health care providers which are in your possession; inclusive of 
correspondence, referrals, hospital admission sheets, patient intake and 
information sheets, progress notes, medical reports, discharge summaries, E.R. 
records, medical test results and data, medical opinions, physical therapy records, 
rehabilitation records, lab tests, radiology and x-ray reports (and/or films if 
specified) ... 

(Compl. Ex.I) 

5. The District Court docket reveals that Ms. Barber did not file a motion to quash 

the Subpoena, or otherwise object to it in any way. (See Docket.) In addition, Ms. Barber's 

counsel confmned during oral argument that no objection was made to the subpoena. 

6. On February 2, 2016, Frith Anderson & Peak sent a letter to Camden Clark 

advising it that the time for filing of objections to the subpoena had passed and that its patient 

had not filed any objection. Ms. Barber's counsel was copied on the letter? Still no objection 

was made by Ms. Barber. 

300 F.3d 881 (8th Cir. 2002). Judicial proceedings constitute public records, therefore a court may take judicial 
notice of another court's opinion. Franklin D. Cleckley et aI., Litigation Handbook on West Virginia Rules o/Civil 
Procedure 387 n. 1162. 

2 In addition to the pleadings at a 12(b) stage, a court may consider documents annexed to the complaint and other 
materials fairly incor:porated within it. See Franklin D. Cleckley, Litigation Handbook on West Virginia Rules of 
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7. On February 8, 2016, Camden Clark produced the records requested in the 

Subpoena to Frith Anderson & Peak. Among the records produced were hospital records 

reflecting mental health treatment provided to Ms. Barber at St. Joseph's Hospital's Mental 

Health Unit in 1982'and 1983, when Plaintiff was a teenager. (Compi. ~ 8.) 

8. Thereafter, on or about February 26, 2016, Frith Anderson & Peak provided to 

Plaintiffs counsel copies of all records received in response to five (5) subpoena duces tecums 

that had been served in the case at that time to multiple providers, including the over a thousand 

records from Camden Clark produced in response to the Subpoena, to counsel for Ms. Barber. 

(CompI. ~19.) 

9. On or about March 7, 2016, Ms. Barber was deposed in the Federal Court Claim. 

(Compi. 121.) 

10. During her deposition Ms. Barber denied any psychiatric or mental health 

treatment in her lifetime. (Compl. ~22.) 

11. Ms. Barber did not inform anyone, including her attorney, that she had received 

mental health treatment during her lifetime, claiming in her Complaint that she was "in denial" 

about having had such treatment. (Id.) 

12. Ms. Barber filed suit against Camden Clark on January 23, 2017 alleging 

wrongful disclosure of mental health records in violation of W.Va. Code §27-3-1 et seq. and 

intentional infliction of emotional distress. 

Civil Procedure at 387 (4th Ed.) To this end, the court considers the letter sent by Frith Anderson & Peak (copied to 
Ms. Barber'S counsel) to be one such document that this Court may consider. 
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Conclusions of Law 

13. Pursuant to Rule 12(b)(6), a defendant can move for and is entitled to dismissal if 

the plaintiffs complaint fails to state a claim upon which relief can be granted. W. Va. R. Civ. 

P. 12(b)(6). 

14. In considering a Rule 12(b)(6) motion, this Court is required to take all well

pleaded allegations as true, in the light most favorable to the plaintiff. See Price v. Halstead, 177 

W. Va. 592, 355 S.E.2d 380 (1987). 

15. That said, "the plaintiff is still required at a minimum to set forth sufficient 

information to outline the elements of his/her claim. If a plaintiff fails to do so, dismissal is 

proper." Franklin D. Cleckley et al., Litigation Handbook on West Virginia Rules of Civil 

Procedure 386 (2012). 

16. ":.. [A]ny time a subpoena duces tecum is issued to require production of hospital 

records as defined in W. Va. Code §57-5-4a(a), whether such records are sought in connection 

with a hearing, deposition, trial or other proceeding, or are .merely sought for inspection and 

copying, the requirements ofW. Va. Code §57-5-4a - 4j apply and must be followed." Keplinger 

v. Virginia Elec. and Power Co., 208 W. Va. 11,537 S.E.2d 632 (2000). 

17. " ... [T]he objective of these provisions is the establishment of gujdelines for 

hospitals regarding the proper method for furnishing subpoenaed hospital records." Id. citing 

State ex rei Allen v. Bedell, 193 W. Va. 32,35,454 S.E.2d 77,80 (1994). 

18. With respect to the records covered by this statute, W. Va. Code §57-5-4a(a) 

provides: 

(a) "Records" means and includes without restriction, those meillca1 histories, 
records, reports, summaries, diagnoses, and prognoses, records of treatment and 
medication ordered and given, notes, entries, X-rays, and other written or graphic 
data prepared, kept, made or maintained in hospitals that pertain to hospital 
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confinements or hospital services rendered to patients admitted to hospitals or 
receiving emergency room or outpatient care. Such records shall not, however, 
include ordinary business records pertaining to patients' accounts or the 
administration of the institution. 

W. Va. Code §57-5-4a(a) (emphasis added). No exceptions are made for hospital records 

based on the type of care rendered. 

19. When hospital records are subpoenaed, W. Va Code §57-5-4b provides as 

follows: 

Hospital records; furnishing copies in compliance with subpoenas. 

Except as hereinafter provided, when a subpoena duces tecum is served upon a 
custodian of records of any hospital duly licensed under the laws of this state in 
an action or proceeding in which the hospital is neither a party nor the place 
where any cause of action is alleged to have arisen and such subpoena requires the 
production of all or any part of the records of the hospital relating to the care or 
treatment of a patient in such hospital, it shall be sufficient compliance therewith 
if the custodian or other officer of the hospital shall, on or before the time 
specified in the subpoena duces tecum, file with court clerk or the officer, body or 
tribunal conducting the hearing, a true and correct copy (which may be a copy 
reproduced on film or other reproducing material by microfilming, 
photographing, photostating or other approximate process, or facsimile, 
exemplification or copy of such reproduction or copy) of all records described in 
such subpoena. 

W. Va. Code §57-5-4b (emphasis added). No exceptions are made for hospital records 

based on the type of care rendered. 

20. Additionally, Code of Federal Regulations 4S CFR §164.512 entitled "Uses and 

disclosures for which an authorization or opportunity to agree or object is not required" lays out 

the requirements for disclosures of protected health information in judicial and administrative 

proceedings specifically in the context of a subpoena. . The federal regulations provide, in 

pertinent part, as follows: 

(e) Standard: Disclosures for judicial and administrative proceedings-{l) 
Permitted disclosures. A covered entity may disclose protected health information 
in the course of any judicial or administrative proceeding: 
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(ii) In response to a subpoena, discovery request, or other lawful process, that is 
not accompanied by an order of a court or administrative tribunal, if: 

(A) The covered entity receives satisfactory assurance, as described in paragraph 
(e)(1 )(iii) of this section, from the party seeking the information that reasonable 
efforts have been made by such party to ensure that the individual who is the 
subject of the protected health information that has been requested has been given 
notice of the request; or 

(B) The covered entity receives satisfactory assurance, as described in paragraph 
(e)(l)(iv) of this section, from the party seeking the information that reasonable 
efforts have been made by such party to secure a qualified protective order that 
meets the requirements of paragraph (e)(l)(v) of this section. 

(iii) For the purposes of paragraph (e)(1)(ii)(A) of this section, a covered entity 
receives satisfactory assurances from a party seeking protected health information 
if the covered entity receives fro~ such party a written statement and 
accompanying documentation demonstrating that: 

(A) The party requesting such information has made a good faith attempt to 
provide written notice to the individual (or, if the individual's location is 
unknown, to mail a notice to the individual's last known address); 

(B) The notice included sufficient information about the litigation or proceeding 
in which the protected health information is requested to permit the individual to 
raise an objection to the court or administrative tribunal; and 

(C) The time for the individual to raise objections to the court or administrative 
tribunal has elapsed, and: 

(1) No objections were filed; ... 

'" * * 
(iv) For the purposes of paragraph (e)(l)(ii)(B) of this section, a covered entity 
receives satisfactory assurances from a party seeking protected health 
information, if the covered entity receives from such party a written statement and 
accompanying documentation demonstrating that: 

(A) The parties to the dispute giving rise to the request for information have 
agreed to a qualified protective order and have presented it to the court or 
administrative tribunal with jurisdiction over the dispute; or 

(B) The party seeking the protected health information has requested a qualified 
protective order from such court or administrative tribunal. 

" 

4S3S-9332·1290.vl 
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(v) For purposes of paragraph (e)(1) of this section, a qualified protective order 
means, with respect to protected health information requested under paragraph 
(e)(l)(ii) of this section, an order of a court or of an administrative tribunal or a 
stipUlation by the parties to the litigation or administrative proceeding that: 

(A) Prohibits the parties from using or disclosing the protected health infonnation 
for any purpose other than the litigation or proceeding for which such information 
was requested; and 

(B) Requires the return to the covered entity or destruction of the protected health 
information (including all copies made) at the end of the litigation or proceeding. 

45 CFR §164.512(e), 

21. The subpoena sent to Camden Clark by counsel for Sedgwick contained language 

similar to 45 CFR §164.512 specifically advising Camden Clark that it and its patient (Ms. 

Barber) had 15 days to file a motion to quash and that Camden Clark must not respond to the 

subpoena until it received written certification from the party on whose behalf the subpoena was 

issued that the time for filing a motion to quash had passed and that no motion was filed or that a 

motion to quash had been resolved by the court and the disclosure sought is consistent with the 

court's ruling. 

Court's Rulings 

22. A patient cannot rely on the protections of West Virginia Code §27-3-1 to bring 

an action against a hospital that properly complied with West Virginia andlor HIP AA regulations 

in responding to a subpoena for that patient's medical records where the patient never raised an 

objection to the subpoena. See Keplinger, 208 W. Va. 11,537 S.E.2d 632. 

23. Plaintiff makes no allegations concerning any violation ofW. Va. Code §57-5-4a 

et seq. or 45 CFR §164.512 by Camden Clark. 

24. This Court fmds that Camden Clark received adequate assurances from the 

subpoenaing party, Sedwick, that no objection to the subpoena was filed by its patient and that 

4835-9332-1290.vl 

http:4835-9332-1290.vl


·.' 

the records could be properly produced. Indeed Plaintiff admits (and the Federal Court Claim 

docket reflects) she failed to file any objection. 

25. This Court finds that Camden Clark complied with both West Virginia law and 

HIPAA's regulations in this regard. The Court notes that hospitals must be allowed to rely on 

the processes set out in W. Va. Code §57-5-4a et seq. and 45 CFR §164.512 when responding to 

subpoenas. When a hospital complies with the processes set out in W. Va. Code §57-5-4a et seq. 

or 45 CFR §164.512 and where its patient raises no objection to the subpoena, it cannot be sued 

by its patient under W. Va. Code §27 -3-1 for its disclosure of confidential medical records. 

26. The Court also fmds that Plaintiff was dishonest with her counsel about the nature 

of medical treatment she had received and denied ever having received treatment for mental 

health matters (as admitted in her complaint). As a result, her counsel was not on notice to 

object to a subpoena for "all" medical records in the Federal Court Claim. 

27. \Vhen Plaintiff failed to object to a subpoena for "all" medical records she 

authorized the disclosure of all of her medical records, including any infonnation deemed 

confidential under W. Va. Code §27-3-1. 

28. Because this Court finds that Camden Clark properly produced Plaintiff's medical 

records in response to a subpoena, Plaintiff's claim for intentional infliction of emotional distress 

also fails. 

29. During oral argument on this matter, Plaintiff moved for leave to amend her 

complaint to allege wrongful disclosure of medical or personal health information as expressed 

inR.K v. St. Mary's Medical Center, Inc., 735 S.E.2d 715 (2012) against Camden Clark. 

30. In response, counsel for Camden Clark argued that such an amendment would be 

futile given the Court's prior ruling that Camden Clark responded appropriately to the subpoena 
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for Ms. Barber's medical records under both West Virginia and federal law. The Court agrees 

that amendment would be futile under the facts and law as alleged in this matter. 

Accordingly, based on the foregoing, it is therefore ORDERED that Defendant's Motion 

to Dismiss be, and the same is hereby, GRANTED with prejudice. Plaintiffs Motion for Leave 

to Amend her Complaint is DENIED. 

The Court notes all exceptions and objection(s) raised by counsel for the Plaintiff 

regarding this Order. The Clerk is directed to send a certified copy of this Order to all counsel of 

record. Plaintiffs Complaint is to be dismissed from the docket of the Court with prejudice. 

IT IS SO ORDERED. 

ENTEREDthis 19"day Of~ ,2017. 

~/-
7~~ 

'Vtie Honorable Jason A. Wharton
L. 

Prepared by: Reviewed by: 

~I'YI~ 	 £~(\~ (w~ p.wr\!~~lc0

Laurie K. Miller (WVSB #8826) James D. McQueen, Jr., Esquire 

JACKSON KELLY PLLC Anthony E. Nortz, Esquire 

Post Office Box 553 McQueen Davis, PLLC 

Charleston, West Virginia 25322 Century Bldg., Suite 200 

Office: (304) 340-1000 314 Ninth Street 

Facsimile: (304) 340-1050 Huntington, West Virginia 25701 

Counsel for the Defendant 	 Counsel/or the Plaintiff 

iSTATE OF WEST VIRGINIA 
, _.I COUNTY OF WOOD, ro-WlT: 

1 CAROLE JONES, Clerk ofthe CircuitCClllrt of 
. \' W~od County. west Virginia. hernbycertifythat 

the foregoing is a true and CCJmPlet';f!OV of an 
. 	n~.. ~.....~:~ ~-:.. Court, on tile Jay of 
Du1lkd-f>...Kl...:L. as fully as the same appears 
to'l11e of record. . 

. Given under mv hand a.1d seal of said C~~ 

. Court, this the 3zt:z::. Sr.ut,y d-DL7 
~ CI£Z~thea~~
i Wood 0 West Yirginia 
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IN THE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGINIA 


JILL C. BARBER 
Plaintiff, 

Civil Action No.: 17-C-23 
v. Hon. Judge Jason A. Wharton 

CAMDEN CLARK MEMORIAL 
HOSPITAL CORP. 

Defendant. 

CERTIFICATE OF SERVICE 

The undersigned counsel for the Plaintiff, Jill C. Barber, certifies that on the 18th day of 

June, 2017, the attached "Notice ofAppeal" was served via U.S. Mail to counsel listed below and 

filed with the Circuit Court of Wood County, West Virginia. 

Laurie K. Miller, Esquire 
JACKSON KELLY, PLLC 
500 Lee Street, Suite 1600 
Charleston, WV 25322-0553 
Fax: (304) 340-1051 
Email: Imiller@jacksonkelly.com 
Counsel for Defendant 

Anthony E. Nortz 
WV State BarNo. 12944 
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CERTIFICATE OF SERVICE 

The undersigned counsel for the Plaintiff, Jill C. Barber, certifies that on the 18th day of 

June, 2017, the attached "Notice ofAppeal" was served via U.S. Mail to counsel listed below and 

filed with the Circuit Court of Wood County, West Virginia. 

Mr. Rory Perry, II Clerk 

WEST VIRGINIA SUPREME COURT OF APPEALS 


State Capitol Complex 

Building 1, Room E-317 


1900 Kanawha Boulevard East 

Charleston, WV 25305 


(original and five copies - Via FedEx) 


Ms. Carole Jones 

CIRCUIT CLERK OF WOOD COUNTY 

Wood County Judicial Bldg., Room l31 


#2 Goverrunent Square 

Parkersburg, WV 26101 


Laurie K. Miller, Esquire 
JACKSON KELLY, PLLC 
500 Lee Street, Suite 1600 

Charleston, WV 25322-0553 
Counsel for Defendant 

Ms. Cynthia Sutphin, Court Reporter 
#2 Government Square, Room 221 

Parkersburg, WV 26101 

Anthony E. Nortz 
WV State Bar No. 12944 


