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ASSIGNMENTS OF ERROR 


1. The Hearing Panel Subcommittee committed clear legal error and abused its 
discretion in rmding that the respondent violated Rule 8.1(b) by knowingly refusing to 
respond to a lawful demand for information from the West Virginia Office of Disciplinary 
Counsel related to the complaint of Christy A~ Meadows where the undisputed evidence 
showed that the respondent provided an appropriate response to Disciplinary Counsel 
regarding the complaint pursuant to an agreement with Disciplinary Counsel and that 
Disciplinary Counsel only sought formal charges against the respondent related to the 
Meadows complaint after the respondent insisted on having counsel present during a sworn 
statement regarding the complaint. 

2. The respondent complied substantially, although not completely, with Rule 
3.28 of the West Virginia Rules of Lawyer Disciplinary Procedure, and it was an abuse of 
discretion for the Hearing Panel Subcommittee to fmd the respondent's non-compliance to 
be an aggravating factor on the issue of recommended discipline. 

3. The sanction of annulment recommended by the Hearing Panel Subcommittee 
is extraordinarily harsh under the facts of this case, is inconsistent with this Court's prior 
decisions regarding lawyer discipline and is fundamentally inconsistent with this Court's 
recent establishment of a task force on lawyer well being. 

4. The Hearing Panel Subcommittee abused its discretion and committed clear 
legal error when it recommended that the respondent's motion to waive the imposition of the 
costs of the underlying proceedings on the respondent under Rule 3.15 of the West Virginia 
Rules of Lawyer Disciplinary Procedure be denied. 

STATEMENT OF THE CASE 

The respondent, David S. Hart, was admitted to The West Virginia State Bar on September 

28, 1999. After practicing law for just over fifteen years, Mr. Hart was suspended from the practice 

of law for a period of three years in an opinion issued by this Court on June 9, 2015. Mr. Hart's 

suspension became effective on July 22,2015. Prior to his suspension, Mr. Hart practiced law in 

private practice in Beckley, Raleigh County, West Virginia. According to the testimony offered 

in the hearing before the Hearing Panel Subcommittee in this matter on September 6 and 7, 2017, 

Mr. Hart has been doing legal work assisting and under the supervision of John J. Mize, 1. Mingo 

Winters and other lawyers in the Beckley area. Prior to the effective date of his suspension, Mr. 

Hart complied with all of the conditions set forth in this Court's opinion that announced Mr. Hart's 
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suspension, including paying refunds to two affected clients, providing an itemized statement of 

account to a third client that showed that he was not due a refund of fees and paying the costs of 

the prior disciplinary proceedings to the West Virginia Office of Disciplinary Counsel. 

This action involves the consolidation of three separate Statements of Charges issued 

against Mr. Hart by the West Virginia Lawyer Disciplinary Board. The first Statement ofCharges, 

designated as Supreme Court Number 15-0589, was issued by the Lawyer Disciplinary Board on 

June 6, 2015 and was filed on June 22,2015. The first Statement ofCharges involved five separate 

complaints. Each of these five complaints was known to the West Virginia Office of Disciplinary 

Counsel prior to the imposition ofMr. Hart's suspension in his prior disciplinary proceedings, but 

were not issued by the Lawyer Disciplinary Board until shortly before the opinion suspending Mr. 

Hart was issued. The second Statement of Charges, designated as Supreme Court Number 16

0992, was issued by the Lawyer Disciplinary Board on October 11, 2016 and was filed on October 

24, 2016. The second Statement of Charges involved three separate complaints. The third 

Statement of Charges, designated as Supreme Court Number 17-0502, was issued by the Lawyer 

Disciplinary Board on May 30, 2017 and filed on June 5, 2017. The third Statement of Charges 

involved a single complaint. 

Supreme Court Number 15-0589 

Christy A. Meadows (14-01-284) 

Christy A. Meadows filed a complaint against Mr. Hart with Disciplinary Counsel on May 

23, 2014 alleging that Mr. Hart did not represent her to the fullest of her abilities, did not 

communicate with her regarding her case, was unprepared for hearings and did not follow through 

with plans ofaction to resolve her case. (See HPS Report, ~ 2.) After Disciplinary Counsel notified 

him of the complaint and requested a response, Mr. Hart did not file a response within the time 
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limit provided by Disciplinary Counsel. (See id. at ~ 3.) Although Mr. Hart did not initially 

respond to the Meadows complaint, Mr. Hart testified that Senior Lawyer Disciplinary Counsel 

told Mr. Hart, on at least two occasions during his prior disciplinary proceedings, that Senior 

Lawyer Disciplinary Counsel did not believe that there was merit to the Meadows complaint and 

that Senior Lawyer D~sciplinary Counsel believed that the complainant was simply unhappy with 

the outcome ofher divorce proceedings. Mr. Hart further testified that Senior Lawyer Disciplinary 

Counsel told Mr. Hart that, ifhe would simply file a verified response to the Meadows complaint, 

it would likely be dismissed by the West Virginia Lawyer Disciplinary Board without further 

action. Pursuant to his discussions with Senior Lawyer Disciplinary Counsel during the prior 

disciplinary proceedings, the respondent, David S. Hart, filed an untimely, but verified, response 

to the Meadows complaint on or about March 20,2015. (See Resp. Exh. 1.) 

During the hearing before the Hearing Panel Subcommittee, Mr. Hart testified extensively 

regarding his representation of Ms. Meadows in a divorce action and an abuse and neglect action 

that was filed during the divorce against Ms. Meadows and her ex-husband. Based on the 

testimony, the Hearing Panel Subcommittee concluded that Mr. Hart had not violated any Rules 

of Professional Conduct with relation to his representation of Ms. Meadows except Rule 8.l(b), 

which the Hearing Panel Subcommittee found Mr. Hart had violated because his response to the 

Meadows complaint had not ben timely filed. (See HPS Report, ~~ 4-8.) The Hearing Panel 

Subcommittee noted that Mr. Hart's failure to make timely responses was consistent with a pattern 

from his prior disciplinary proceedings, although the record in this case indicated that responses 

were filed to each of the nine formal charges brought against Mr. Hart in the underlying 

proceedings. (See iQJ 
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James Swafford (14-01-392) 

James Swafford filed a complaint with Disciplinary Counsel on July 22,2014. (See HPS 

Report, ~ 9.) Mr. Swafford alleged that Mr. Hart failed to communicate with him regarding the 

status ofhis case, with respect to his representation ofMr. Swafford and with respect to his request 

that he obtain a copy of his file. (See i4J Mr. Hart did not respond to Disciplinary Counsel 

regarding Mr. Swafford's complaint until June 12,2015, after the Statement of Charges had been 

obtained against him on the Swafford complaint, but prior to its filing with this Court. (See Resp. 

Exh. 19.) Mr. Hart represented Mr. Swafford in a personal injury action involving an industrial 

accident in which Mr. Swafford lost his leg. (See id. at ~~ 10-11.) Mr. Swafford's case was 

dismissed by the Raleigh County Circuit Court after Mr. Hart failed to respond to discovery and 

failed to file a response to a motion for summary judgment. (See id.) Mr. Hart testified regarding 

the reasons for his failures, but admitted, and the Hearing Panel Subcommittee found, that his 

proffered reasons did not excuse his conduct. (See id. at ~ 12.) Based upon Mr. Hart's testimony, 

the Hearing Panel Subcommittee found that Mr. Hart violated Rule 1.3 of the West Virginia Rules 

of Professional Conduct for failing to pursue Mr. Swafford's case with reasonable diligence, Rule 

1.4 for failing to properly communicate with Mr. Swafford, and Rule 8.1(b) for making an 


untimely response regarding the complaint to Disciplinary Counsel. (See id. at ~~ 13-15.) Mr. 


Swafford testified that he did not wish to see Mr. Hart disbarred or disciplined further during his 


testimony before the Hearing Panel Subcommittee. 


Office ofDisciplinary Counsel (15-01-024) 


On January 9,2015, Rory L Perry, II, Clerk of Court for the Supreme Court of Appeals of 

West Virginia, and Edythe Nash Gaiser, Deputy Clerk, sent a letter to Disciplinary Counsel, filing 

a complaint against Mr. Hart in relation to two appeals that had been filed with the Supreme Court 
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of Appeals of West Virginia by Mr. Hart on behalf of two separate clients. (See HPS Report, ~ 

16.) In each appeal, Mr. Hart had failed to perfect the appeal in accordance with the West Virginia 

Supreme Court's Scheduling Order, and each appeal was subsequently dismissed by the West 

Virginia Supreme Court after the appeal was not properly perfected. (See HPS Report, ~ 17-18.) 

The respondent, David S. Hart, filed a verified response to the complaint on or about March 20, 

2015. (See Resp. Exh. 20.) In his response and in his testimony, Mr. Hart indicated that he had 

failed to perfect the appeals because one of the cases had been settled, but he had not received the 

dismissal order back from opposing counsel, and because the other case was not yet ripe for an 

appeal to this Court. (See iQJ While Mr. Hart testified, and the Hearing Panel Subcommittee 

found, that he should have notified this Court of his intent to withdraw each of the appeals, the 

Hearing Panel Subcommittee found that his failure to do so did not rise to the level of a violation 

of the West Virginia Rules ofProfessional Conduct. (See HPS Report, ~ 20.) 

Michael D. Harvey (15-01-152) 

On April 6, 2015, Michael D. Harvey filed a complaint with Disciplinary Counsel against 

Mr. Hart, alleging that Mr. Hart had failed to file a criminal appeal on Mr. Harvey's behalf after 

he was convicted during a criminal jury trial. (See HPS Report, ~ 21.) Mr. Harvey's complaint 

also questioned various trial strategy decisions that Mr. Hart allegedly made during Mr. Harvey's 

trial and alleged that Mr. Hart failed to respond to requests for information from members of Mr. 

Harvey's family. (See iQJ Mr. Hart provided a verified response to the complaint on April 15, 

2015. (See Resp. Exh. 28.) Mr. Harvey retained an associate lawyer in Mr. Hart's former firm to 

represent him in a criminal matter. (See HPS Report, ~~ 22-29.) Mr. Harvey's mother executed 

the retainer agreement on his behalf with Mr. Hart's firm, and the agreement specifically provided 

that counsel was not retained for the purposes ofany appeal to this Court. (See i4J 
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Mr. Hart assisted the associate lawyer in his office at Mr. Harvey's trial because she had 

limited criminal trial experience. (See HPS Report, ~~ 22-29.) After he was convicted, Mr. Hart 

did not take any further action because he had not been retained by Mr. Harvey to handle his 

appeal. (See ill,) After Mr. Harvey complained to the trial judge about an appeal not being filed 

on his behalf, Mr. Hart had Mr. Harvey re-sentenced by the Court and filed a Notice ofAppeal on 

behalf ofMr. Harvey as he was appointed by the Circuit Court ofRaleigh County to do. (See ill,) 

After Mr. Hart's suspension became effective, Mr. Hart provided all appellate materials to Sidney 

Bell, who handled the remainder of Mr. Harvey's appeal. (See i4J Mr. Harvey'S conviction was 

affirmed by this Court on June 17,2016. The Hearing Panel Subcommittee found that Mr. Hart 

had not committed any ethical violations regarding his representation ofMr. Harvey. (See id. at ~ 

30.) 

Janet L. McComas (15-01-155) 

Ms. McComas did not testify at the hearing before the Hearing Panel Subcommittee due to 

declining health and her complaint was not pursued by Disciplinary Counsel. (See HPS Report, ~ 

31.) Mr. Hart responded to Ms. McComas's complaint on May 8, 2015. (See Resp. Exh. 13.) 

After receiving Mr. Hart's response to her complaint, Ms. McComas wrote to Disciplinary Counsel 

and asked that her complaint be withdrawn. (See Resp. Exh. 14.) Nonetheless, Disciplinary 

Counsel refused to dismiss the McComas complaint until Ms. McComas was unable to attend the 

hearing before the Hearing Panel Subcommittee due to her declining health. 
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Supreme Court Number 16-0992 

Kevin C. Elliott (15-01-479) 

The Hearing Panel Subcommittee recommended that Mr. Elliott's complaint be dismissed, 

on the motion of Mr. Hart and over the objection of Disciplinary Counsel, because the complaint 

involved legal representation from November 2007 and was time barred. (See HPS Report, ~~ 32

35.) Mr. Hart had provided a response to Mr. Elliott's complaint on January 25, 2016. (See Resp. 

Exh. # 29.) 

Office ofDisciplinary Counsel (15-01-530) 

Lindsey Ashley, Esquire filed a complaint with Disciplinary Counsel on December 10, 

2015 alleging Mr. Hart was practicing law while under suspension. (See HPS Report, W36-42.) 

Mr. Hart filed a verified response to the complaint on January 25, 2016. (See Resp. Exh. # 30.) 

While Mr. Hart was closing his practice as a result ofhis suspension, a former client came into the 

office while Mr. Hart was not there and made a payment to Mr. Hart's assistant, who assumed the 

payment was for prior work. (See HPS Report, ~~ 36-42.) After Mr. Hart realized that the payment 

was related to a new contempt matter that the former client had spoken with him about prior to his 

suspension, he contacted Amber Hinkle, Esquire, a former associate attorney, to see if she would 

handle the case, but she declined because she had just started her own firm. (See iQJ Mr. Hart 

referred the matter to Kyle Lusk, Esquire, who successfully resolved the case for the former client. 

(See iQJ After hearing evidence regarding Disciplinary Counsel's complaint, the Hearing Panel 

Subcommittee concluded that Mr. Hart was not practicing law without a license or soliciting or 

accepting clients during his suspension. (See id.) 

Basil Y. Allen, II 06-01-221) 
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Basil Y. Allen, II filed his complaint with Disciplinary Counsel against Mr. Hart on May 

26,2016. (See HPS Report, ,-r,-r 44-47.) Mr. Hart filed his sworn response to the complaint on July 

27,2016. (See Resp. Exh. # 31.) During the hearing before the Hearing Panel Subcommittee, Mr. 

Allen testified that Mr. Hart had done what he hired him to do, that he was pleased with his 

representation and that he did not want to see Mr. Hart prosecuted for any ethics violation. (See 

HPS Report, ,-r,-r 44-47.) Based on this testimony, the Hearing Panel Subcommittee concluded that 

Mr. Hart had not committed any violations of the West Virginia Rules of Professional Conduct 

with regard to his representation ofMr. Allen. (See illJ 

Amber M. Hart 06-01-561) 

Amber M. Hart, Mr. Hart's ex-wife, filed a complaint against him on December 10,2016 

alleging that he had failed to meet various financial obligations to her as part of their Final Order 

of Divorce. (See HPS Report, ,-r,-r 48-54.) Mr. Hart provided responses to Ms. Hart's complaint 

on January 24,2017 and March 23, 2017. (See Resp. Exh. ## 62-63.) Although Mr. Hart was 

found in violation of the Final Order of Divorce, his violations were not willful and were caused 

by the decrease in income associated with his suspension from the practice of law. (See HPS 

Report, ,-r,-r 48-54.) As a result, the Hearing Panel Subcommittee found that Mr. Hart had not 

violated the West Virginia Rules of Professional Conduct in regard to his relationship with his ex

wife. (See id.) 

Recommendation of the Hearing Panel Subcommittee 

Despite the fact that it found only three violations with regard to Mr. Hart's representation 

of former clients and despite the fact that all of those violations occurred as part of the pattern of 

misconduct that was addressed in Mr. Hart's prior disciplinary proceedings, the Hearing Panel 

Subcommittee recommended that Mr. Hart's license to practice law be annulled and that he be 
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responsible for the costs ofthese proceedings. (See HPS Report, p. 25.) In reaching its conclusion, 

the Hearing Panel Subcommittee found that it would only have recommended that Mr. Hart be 

suspended for a year if Disciplinary Counsel had pursued the Swafford complaint when it was 

filed as part of the prior disciplinary proceedings, meaning the total recommended discipline in 

the prior matter would have been for two years. (See id. at p. 23.) Because Disciplinary Counsel 

simply waited until the earlier proceedings were resolved to file the first Statement of Charges in 

this matter, the Hearing Panel Subcommittee recommended that annulment was now the 

appropriate sanction. (See id.) Following his receipt of the Report of the Hearing Panel 

Subcommittee, Mr. Hart filed timely and specific objections to the Report. (See Resp. Objections.) 

Disciplinary Counsel did not object to the Report of the Hearing Panel Subcommittee. 

S~YOFARGUMENT 

In response to the Recommendation of the Hearing Panel Subcommittee, the respondent, 

David S. Hart, asserts four errors. First, Mr. Hart asserts that the Hearing Panel Subcommittee 

committed clear legal error when it determined that he had violated Rule 8.1(b) of the West 

Virginia Rules of Professional Conduct based on a finding that Mr. Hart had failed to timely 

respond to a request for a response to the complaint of Christy A. Meadows where the evidence 

adduced by the Hearing Panel Subcommittee clearly demonstrated that Mr. Hart provided a sworn 

response to the complaint several months before the Statement of Charges was filed in relation to 

the complaint in a manner requested by the West Virginia Office of Disciplinary Counsel and 

where the evidence adduced showed that the Meadows complaint was only formally charged in 

retaliation for Mr. Hart's insistence that he have his counsel present for any sworn statement related 

to the Meadows complaint. Based upon the record made before the Hearing Panel Subcommittee, 
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there is no basis on which to conclude that Mr. Hart violated Rule 8.1(b) with regard to the 

Meadows complaint. 

Second, Mr. Hart contends that the Hearing Panel Subcommittee committed clear legal 

error in its conclusion that Mr. Hart failed to comply with Rule 3.~8(a) ofthe West Virginia Rules 

of Lawyer Disciplinary Procedure based upon an alleged failure to notify his clients of his 

suspension in July 2015. The documentary and testamentary evidence provided to the Hearing 

Panel Subcommittee showed that, while Mr. Hart did not completely comply with Rule 3.28, he 

did comply substantially with Rule 3.28(a), which included notifying his clients ofhis suspension. 

Mr. Hart testified that he was unaware of the requirement that he file an affidavit with this Court 

regarding this notification until he was served with the second Statement of Charges in this case. 

There was no evidence presented to suggest that any of his former clients were harmed by his 

failure to fully comply with Rule 3.28. 

Third, Mr. Hart contends that, while he acknowledges that he violated Rule 1.4 ofthe West 

Virginia Rules of Professional Conduct with regard to his representation of James Swafford, the 

Hearing Panel Subcommittee's recommendation that his license be annulled as a result of that 

violation is unduly harsh and inappropriate under the circumstances of this case. Specifically, Mr. 

Hart contends that the Swafford complaint was filed before and should have been made part of the 

prior disciplinary proceedings that resulted in his three-year suspension from the practice of law. 

Had those charges been included as part of the pattern of misconduct that was considered by this 

Court in 2015, it's reasonable to conclude that Mr. Hart's suspension would have still been three 

years rather than the more severe sanction now recommended by the Hearing Panel Subcommittee. 

Specifically, the Hearing Panel Subcommittee found in this proceeding that it would have added 

an additional year to its recommended sanction of a one-year suspension in that prior disciplinary 
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proceeding. :Mr. Hart contends that this Court should depart from the Hearing Panel 

Subcommittee's recommendation on the issue of the sanction to be imposed. 

Finally, :Mr. Hart contends that the Hearing Panel Subcommittee committed clear legal 

error when it recommended that he be required to pay the costs of the underlying proceedings as 

part of its sanction in this matter. Mr. Hart asserts that the financial impact of his three-year 

suspension from the practice of law has resulted in the type of "undue hardship" contemplated by 

the provisions of Rule 3.15 of the West Virginia Rules of Lawyer Disciplinary Procedure that 

allow the imposition of such costs to be waived. Further,:Mr. Hart contends that, because this 

proceeding includes the consolidation of three separate Statements of Charges and because :Mr. 

Hart prevailed before the Hearing Panel Subcommittee on two of those three Statements of 

Charges, the full imposition ofcosts on:Mr. Hart for each ofthe three proceedings is inappropriate. 

It should be noted that Disciplinary Counsel did not file any objection to the Recommendation of 

the Hearing Panel Subcommittee on the two Statements of Charges on which :Mr. Hart fully 

prevailed, and has waived its right to object to the recommended disposition of those two 

Statements of Charges under West Virginia law. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

By Order entered on February 6, 2018, this Court set this matter for oral argument on the 

Court's Rule 19 docket on May 15,2018. Given the factual and legal issues raised below, as well 

as the factual and legal issues raised within the briefs filed herein, the respondent does not believe 

that the resolution of this case by memorandum decision is appropriate. 
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ARGUMENT 


1. Standard of review. 

This Court has held that it will consider the recommended decision of a hearing panel 

subcommittee in a legal ethics proceeding under the following standard: 

"A de novo standard applies to a review of the adjudicatory record made 
before the [Lawyer Disciplinary Board] as to questions of law, questions of 
application ofthe law to the facts, and questions ofappropriate sanctions; this Court 
gives respectful consideration to the [Board's] recommendations while ultimately 
exercising its own independent judgment. On the other hand, substantial deference 
is given to the [Board's] findings of fact, unless such fmdings are not supported by 
reliable, probative, and substantial evidence on the whole record." 

Syl. pt. 3, Committee on Legal Ethics v. McCorkle, 192 W.Va. 286, 452 S.E.2d 377 (1994). While 

this Court has indicated that it will respectfully consider the recommendations of a hearing panel 

subcommittee as to any appropriate sanctions, "[t]his Court is the final arbiter of legal ethics 

problems and must make ,the ultimate decisions about public reprimands, suspensions or 

annulments of attorneys' licenses to practice law." Syl. pt. 3, Committee on Legal Ethics v. Blair, 

174 W.Va. 494,327 S.E.2d 671 (1984). This Court must evaluate the Report ofthe Hearing Panel 

Subcommittee and consider the appropriate discipline to impose upon Mr. Hart under the standard 

set forth above. 

It is important to note, however, as this Court considers the matter of discipline that, of the 

nme formal charges brought against Mr. Hart in these proceedings, the Hearing Panel 

Subcommittee only found that the West Virginia Office of Disciplinary Counsel had proven any 

violation of the West Virginia Rules of Professional Conduct by clear and convincing evidence 

against Mr. Hart with respect to two ofthe nine formal charges. Neither the West Virginia Lawyer 

Disciplinary Board nor Mr. Hart objected to the recommendation by the Hearing Panel 

Subcommittee that the remaining seven formal charges should be dismissed. See W.Va. 
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R.Law.Disc.P. 3.11 ("The Office of Disciplinary Counsel and the lawyer shall have thirty days 

after the date of the report within which to file written consent or objection with the Clerk of the 

Supreme Court of Appeals to the disposition of the formal charge recommended by the Hearing 

Panel Subcommittee.") Hence, while Mr. Hart is mindful of this Court's authority to review the 

entirety of the record in this matter on a de novo basis, Rule 3.11 of the West Virginia Rules of 

Disciplinary Procedure makes it clear that Disciplinary Counsel has waived its right to object to 

the recommended disposition of the seven charges recommended for dismissal, notwithstanding 

its attempt to argue those charges in the brief that is has filed herein. See ~ State v. White, 223 

W.Va. 527,678 S.E.2d 33 (2009). 

2. The Hearing Panel Subcommittee committed clear legal error and abused its 
discretion in finding that the respondent violated Rule 8.1(b) by knowingly refusing to 
respond to a lawful demand for information from the West Virginia Office of Disciplinary 
Counsel related to the complaint of Christy A. Meadows where the undisputed evidence 
showed that the respondent provided an appropriate response to Disciplinary Counsel 
regarding the complaint pursuant to an agreement with Disciplinary Counsel and that 
Disciplinary Counsel only sought formal charges against the respondent related to the 
Meadows complaint after the respondent insisted on having counsel present during a sworn 
statement regarding the complaint. 

The first violation of the West Virginia Rules of Professional Conduct found by the 

Hearing Panel Subcommittee against Mr. Hart involved the complaint of Christy A. Meadows, 

who Mr. Hart represented in divorce and abuse and neglect proceedings in Summers County, West 

Virginia. Although Ms. Meadows filed her complaint on May 23, 2014, well before the 

evidentiary hearing in Mr. Hart's prior disciplinary proceedings, and although Mr. Hart's 

representation of Ms. Meadows began in 2010 and concluded in September 2012, the Office of 

Disciplinary Counsel did not include Ms. Meadows' complaint as part of the disciplinary 

proceedings that resulted in Mr. Hart's suspension from the practice of law in 2015, choosing 

instead to attempt to utilize complaints that were made about Mr. Hart prior to the disciplinary 
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proceedings that resulted in his suspension to impose enhanced discipline on Mr. Hart following 

his suspension. 

Mr. Hart admitted during his testimony in these proceedings that he did not provide a 

response to the Meadows complaint within the time frames requested by Disciplinary Counsel 

after the complaint was initially filed. Mr. Hart further testified, however, that, during the prior 

disciplinary proceedings, Disciplinary Counsel discussed with him on at least two occasions her 

belief that the Meadows complaint lacked merit and that Disciplinary Counsel believed that Ms. 

Meadows was simply unhappy with the outcome of her divorce proceedings. According to Mr. 

Hart's testimony, which was not disputed by any evidence offered to the Hearing Panel 

Subcommittee in these proceedings, Disciplinary Counsel told Mr. Hart that it would likely not 

pursue the complaint if Mr. Hart simply provided an appropriate response to the complaint. Mr. 

Hart provided Disciplinary Counsel a four-page, sworn response to the Meadows complaint on 

March 20,2015. 

According to Mr. Hart's testimony, Disciplinary Counsel sought formal charges against 

Mr. Hart in relation to the Meadows complaint, after he had provided a verified response, in 

retaliation for Mr. Hart's insistence that a sworn statement scheduled by Disciplinary Counsel in 

relation to the Meadows complaint be rescheduled to permit Mr. Hart to have counsel present at 

the sworn statement. That sworn statement was scheduled for June 4, 2015, between the time of 

oral argument in relation to the prior disciplinary proceedings and the issuance of the opinion by 

this Court announcing Mr. Hart's suspension from the practice oflaw. Prior to the June 4 sworn 

statement, Mr. Hart retained counsel, obtained dates that counsel would be able to attend a sworn 

statement with Mr. Hart and e-mailed Disciplinary Cm.IDsel to ask that the sworn statement be 

rescheduled to one of the dates provided that was convenient for his counsel. After Disciplinary 
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Counsel replied that she had never been contacted by counsel to confirm his representation ofMr. 

Hart, counsel for Mr. Hart spoke with Disciplinary Counsel on June 4, 2015 to confmn his 

representation ofMr. Hart and his unavailability to attend the scheduled sworn statement with Mr. 

Hart on that date. 

On June 6, 2015, two days after Disciplinary Counsel was formally advised that Mr. Hart 

had retained counsel, Disciplinary Counsel obtained a formal Statement of Charges against Mr. 

Hart in relation to the Meadows complaint from the West Virginia Lawyer Disciplinary Board. 

After hearing evidence in relation to the Meadows complaint, the Hearing Panel Subcommittee 

agreed with Disciplinary Counsel's initial assessment of the Meadows complaint and found that 

Mr. Hart had not violated any Rules of Professional Conduct with respect to his representation of 

Ms. Meadows. Because Mr. Hart had not provided his sworn response to the Meadows complaint 

within the initial twenty-day period set by Disciplinary Counsel after the complaint was filed, 

however, the Hearing Panel Subcommittee found that Mr. Hart had violated Rule 8.1 (b) of the 

West Virginia Rules ofProfessional Conduct. 

While Rule 8 .1 (b) of the West Virginia Rules ofProfessional Conduct requires a lawyer to 

respond to a lawful demand for information from a disciplinary authority in relation to a 

disciplinary matter, it does not set forth time frames within which such a response must be 

provided. Rule 8 .1 (b) provides, in pertinent part, the following: 

"An applicant for admission to the bar, or a lawyer in connection with a bar 
admission application or in connection with a disciplinary matter, shall not: 

(b) fail to disclose a fact necessary to correct a misapprehension known by 
the person to have arisen in the matter, or knowingly fail to respond to a lawful 
demand for information from an admissions or disciplinary authority, except that 
this rule does not require disclosure of infornlation otherwise protected tmder Rule 
1.6." 
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W.Va. R.Prof.C. 8.1(b). In finding that Mr. Hart violated Rule 8.1 (b) with regard to the Meadows 

complaint, however, the Hearing Panel Subcommittee completely ignored the fact that Mr. Hart 

did in fact respond to the complaint and that, according to testimony from Mr. Hart that was not 

contradicted by any evidence offered by Disciplinary Counsel, the response was made pursuant to 

an agreement with Disciplinary Counsel for the provision of a response outside the time frame 

initially established by Disciplinary Counsel when it notified Mr. Hart of the complaint. 

There is no evidence before this Court to support a finding that Mr. Hart failed to respond 

to the Meadows complaint. To the contrary, Mr. Hart's sworn response, which was consistent 

with the evidence provided to the Hearing Panel Subcommittee regarding his representation ofMs. 

Meadows, can be found as the first ofMr. Hart's exhibits within the record now before this Court. 

There is no evidence that Mr. Hart's response was evasive or incomplete. There is no evidence 

that Disciplinary Counsel requested additional information following the response from Mr. Hart 

that he subsequently refused to provide. Rather, the evidence before this Court with respect to the 

Meadows complaint can only support a finding that Disciplinary Counsel pursued the Meadows 

complaint following its receipt of an appropriate response from Mr. Hart, after indicating a belief 

that the Meadows complaint lacked merit, because Mr. Hart insisted on having counsel present 

during any additional disciplinary proceedings against him. The Hearing Panel Subcommittee's 

fmding, based on this evidence, that Mr. Hart violated Rule 8.1 (b) of the West Virginia Rules of 

Professional Conduct was, under the circumstances, clear legal error and an abuse of its discretion. 
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3. The respondent complied substantially, although not completely, with Rule 
3.28 of the West Virginia Rules of Lawyer Disciplinary Procedure, and it was an abuse of 
discretion for the Hearing Panel Subcommittee to fmd the respondent's non-compliance to 
be an aggravating factor on the issue of recommended discipline. 

In its Report, the Hearing Panel Subcommittee found that Mr. Hart "failed to comply with 

Rule 3.28(a) of the Rules of Disciplinary Procedure", which required Mr. Hart to notify all of his 

clients ofhis inability to act as their lawyer following his suspension in June 2015. CRept. ofHPS, 

~ 57.) Under Rule 3.28(a), the Hearing Panel Subcommittee found that this failure should be 

considered an aggravating factor on the issue of discipline. (See llD Rule 3.28 of the West 

Virginia Rules of Lawyer Disciplinary Procedure, which provides the duties of suspended or 

disbarred lawyers, states the following: 

"(a) A disbarred or suspended lawyer shall promptly notify by registered 
or certified mail, return receipt requested, or by first-class mail with the prior 
consent of the Office of Disciplinary Counsel, all clients being represented in 
pending matters, other than litigated or administrative matters or proceedings 
pending in any court or agency, of the lawyer's inability to act as a lawyer after the 
effective date ofdisbarment or suspension and shall advise said clients to seek legal 
advice elsewhere. Failure of a disbarred or suspended lawyer to notify all clients of 
his or her inability to act as a lawyer shall constitute an aggravating factor in any 
subsequent disciplinary proceeding. 

(b) A disbarred or suspended lawyer shall promptly notify by registered or 
certified mail, return receipt requested, or by first-class mail with the prior consent 
of the Office of Disciplinary Counsel, each of the lawyer's clients who is involved 
in litigated or administrative matters or proceedings pending, of the lawyer's 
inability to act as a lawyer after the effective date of disbarment or suspension and 
shall advise said client to promptly substitute another lawyer in his or her place. In 
the event the client does not obtain substitute counsel before the effective date of 
the disbarment or suspension, it shall be the responsibility of the disbarred or 
suspended lawyer to move pro se in the court or agency in which the proceeding is 
pending for leave to withdraw as counsel. The notice to be given to the lawyer for 
any adverse party shall state the place of residence of the client of the disbarred or 
suspended lawyer. 

(c) The disbarred or suspended lawyer, after entry of the disbarment or 
suspension order, shall not accept any new retainer or engage as attorney for 
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another in any new case or legal matter of any nature. During the period from the 
entry date of the order to its effective date, however, the lawyer may wind up and 
complete, on behalfofany client, all matters which were pending on the entry date. 
Within twenty days after the effective date of the disbarment or suspension order, 
the lawyer shall file under seal with the Supreme Court of Appeals an affidavit 
showing (1) the names of each client being represented in pending matters who 
were notified pursuant to subsections (a) and (b); (2) a copy of each letter of 
notification which was sent; (3) a list of fees and expenses paid by each client and 
whether escrowed funds have been or need to be reimbursed; and (4) an accounting 
ofall trust money held by the lawyer on the date the disbarment or suspension order 
was issued. Such affidavit shall also set forth the residence or other address of the 
disbarred or suspended lawyer where communications may thereafter be directed 
and a list of all other courts and jurisdictions in which the disbarred or suspended 
lawyer is admitted to practice. A copy of this report shall also be filed with the 
Office ofDisciplinary Counsel." 

W.Va. R.Law.Disc.P. 3.28(a). 

Mr. Hart does not dispute that he failed to file an affidavit with this Court setting forth the 

matters required in Rule 3.28(c) of the West Virginia Rules of Disciplinary Procedure, although 

he testified that all client trust money for clients that he represented prior to his suspension had 

been retained by his prior firm in a client trust account that his former law partner managed, and 

that the lawyers in his·former firm took responsibility for the representation of all of the former 

firm's clients following the effective date of his suspension. Mr. Hart testified that he did not 

actually become aware of the requirements of Rule 3.28 of the West Virginia Rules of Lawyer 

Disciplinary Procedure until the second Statement of Charges was filed against him in this 

proceeding, which alleged that he had violated the provisions of that Rule. Although this Court 

sometimes specifically directs lawyers to comply with Rule 3.28 in its opinions announcing a 

lawyer's suspension from the practice of law, this Court did not include such a directive to Mr. 
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Hart in its opinion announcing his suspension. l See Lawyer Disciplinary Bd. v. Hart, 235 W.Va. 

523,538, 775 S.E.2d 75,90 (2015). 

While Mr. Hart does not dispute his failure to completely comply with Rule 3.28, however, 

the evidence received by the Hearing Panel Subcommittee makes it clear that he did substantially 

comply with the provisions of that Rule, and that the Hearing Panel Subcommittee's finding that 

he failed to notify his clients ofhis suspension at the time ofhis suspension as required by the Rule 

was clearly erroneous. Specifically, Disciplinary Counsel admitted a copy of the complaint of 

Basil Y. Allen, which was filed with the Office of Disciplinary Counsel on May 26, 2016 and 

which included a copy ofa letter sent to Mr. Allen by Mr. Hart in August 2015 that informed Mr. 

Allen of the following: 

"Effective July 22,2015, The (sic) West Virginia Supreme Court ofAppeals 
suspended by (sic) license to practice law in the State of West Virginia. As you 
retained my former firm to represent you, Amber Hinkle has agreed to assume 
responsibility of you in the above-referenced matter. I have provided a copy of 
your file to her, and will assist her in whatever way I can in seeing your case is 
resolved successfully." 

The letter went on to provide contact information for Ms. Hinkle, who was an associate attorney 

in Mr. Hart's former firm at the time ofhis suspension, and to encourage Mr. Allen to contact Mr. 

Hart ifhe needed additional information. Mr. Hart testified during the underlying proceedings that 

a similar letter was sent to each of the clients that he represented at the time of his suspension 

following the suspension's effective date. Ms. Hinkle testified that Mr. Hart continued to help her 

resolve the cases for his former clients for several months after the effective date ofhis suspension, 

1 It is not disputed that Mr. Hart complied with each of the directives that were actually contained 
within this Court's opinion announcing his suspension. Mr. Hart realizes that the lack ofinclusion 
of a requirement to comply with Rule 3.28 of the West Virginia Rules of Lawyer Disciplinary 
Procedure by this Court in its opinion does not excuse his non-compliance, but points to this fact 
in mitigation of his failure to closely examine and fully comply with Rule 3.28 at an extremely 
difficult time in his professional life. 
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including drafting pleadings, helping prepare cases for hearing and preparing orders following 

hearings. Disciplinary Counsel did not offer testimony from any of Mr. Hart's clients from the 

time ofhis suspension that Mr. Hart had failed to notify that client ofthe suspension or that money 

held in trust for such a client was not properly accounted for by Mr. Hart's former firm. 

Based on the evidence presented to the Hearing Panel Subcommittee, there was no factual 

basis on which the Hearing Panel Subcommittee could have concluded that Mr. Hart failed to 

notify his active clients at the time ofhis suspension that he had been suspended from the practice 

of law. The only of those active clients to testify during the hearing before the Hearing Panel 

Subcommittee was Mr. Allen, who specifically provided a copy ofthe notification that he received 

from Mr. Hart. This documentary evidence supported Mr. Hart's and Ms. Hinkle's testimony 

regarding such notification. Finding that Mr. Hart failed to make such notification and that such 

a failure should be considered in aggravation of the recommended sanction was, under the 

evidence presented to the Hearing Panel Subcommittee, clearly erroneous and an abuse of the 

Hearing Panel Subcommittee's discretionIn its Report, the Hearing Panel Subcommittee found 

that Mr. Hart "failed to comply with Rule 3.28(a) of the Rules of Disciplinary Procedure", which 

required Mr. Hart to notify all of his clients of his inability to act as their lawyer following his 

suspension in June 2015. (Rept. of HPS, ~ 57.) Under Rule 3.28(a), the Hearing Panel 

Subcommittee found that this failure should be considered an aggravating factor on the issue of 

discipline. (See id.) Rule 3.28 of the West Virginia Rules of Lawyer Disciplinary Procedure, 

which provides the duties of suspended or disbarred lawyers, states the following: 

"(a) A disbarred or suspended lawyer shall promptly notify by registered 
or certified mail, return receipt requested, or by first-class mail with the prior 
consent of the Office of Disciplinary Counsel, all clients being represented in 
pending matters, other than litigated or administrative matters or proceedings 
pending in any court or agency, of the lawyer's inability to act as a lawyer after the 
effective date ofdisbarment or suspension and shall advise said clients to seek legal 
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advice elsewhere. Failure of a disbarred or suspended lawyer to notify all clients of 
his or her inability to act as a lawyer shall constitute an aggravating factor in any 
subsequent disciplinary proceeding. 

(b) A disbarred or suspended lawyer shall promptly notify by registered or 
certified mail, return receipt requested, or by frrst~class mail with the prior consent 
ofthe Office of Disciplinary Counsel, each of the lawyer's clients who is involved 
in litigated or administrative matters or proceedings pending, of the lawyer's 
inability to act as a lawyer after the effective date of disbarment or suspension and 
shall advise said client to promptly substitute another lawyer in his or her place. In 
the event the client does not obtain substitute counsel before the effective date of 
the disbarment or suspension, it shall be the responsibility of the disbarred or 
suspended lawyer to move pro se in the court or agency in which the proceeding is 
pending for leave to withdraw as counsel. The notice to be given to the lawyer for 
any adverse party shall state the place of residence of the client of the disbarred or 
suspended lawyer. 

(c) The disbarred' or suspended lawyer, after entry of the disbarment or 
suspension order, shall not accept any new retainer or engage as attorney for 
another in any new case or legal matter of any nature. During the period from the 
entry date of the order to its effective date, however, the lawyer may wind up and 
complete, on behalfof any client, all matters which were pending on the entry date. 
Within twenty days after the effective date of the disbarment or suspension order, 
the lawyer shall me under seal with the Supreme Court of Appeals an affidavit 
showing (1) the names of each client being represented in pending matters who 
were notified pursuant to subsections (a) and (b); (2) a copy of each letter of 
notification which was sent; (3) a list of fees and expenses paid by each client and 
whether escrowed funds have been or need to be reimbursed; and (4) an accounting 
ofall trust money held by the lawyer on the date the disbarment or suspension order 
was issued. Such affidavit shall also set forth the residence or other address of the 
disbarred or suspended lawyer where communications may thereafter be directed 
and a list of all other courts and jurisdictions in which the disbarred or suspended 
lawyer is admitted to practice. A copy of this report shall also be filed with the 
Office of Disciplinary Counsel." 

W.Va R.Law.Disc.P. 3.28(a). 

Mr. Hart does not dispute that he failed to file an affidavit with this Court setting forth the 

matters required in Rule 3 .28( c) of the West Virginia Rules of Disciplinary Procedure, although 

he testified that all client trust money for clients that he represented prior to his suspension had 

been retained by his prior fum in a client trust account that his former law partner managed, and 
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that the lawyers in his former fIrm took responsibility for the representation of all of the former 

fIrm's clients following the effective date of his suspension. Mr. Hart testifIed that he did not 

actually become aware of the requirements of Rule 3.28 of the West Virginia Rules of Lawyer 

Disciplinary Procedure until the second Statement of Charges was fIled against him in this 

proceeding, which alleged that he had violated the provisions of that Rule. Although this Court 

sometimes specifIcally directs lawyers to comply with Rule 3.28 in its opinions announcing a 

lawyer's suspension from the practice of law, this Court did not include such a directive to Mr. 

Hart in its opinion announcing his suspension.2 See Lawyer Disciplinary Bd. v. Hart, 235 W.Va. 

523, 538, 775 S.E.2d 75, 90 (2015). 

While Mr. Hart does not dispute his failure to completely comply with Rule 3.28, however, 

the evidence received by the Hearing Panel Subcommittee makes it clear that he did substantially 

comply with the provisions of that Rule, and that the Hearing Panel Subcommittee's fInding that 

he failed to notify his clients ofhis suspension at the time ofhis suspension as required by the Rule 

was clearly erroneous. SpecifIcally, Disciplinary Counsel admitted a copy of the complaint of 

Basil Y. Allen, which was fIled with the Office of Disciplinary Counsel on May 26, 2016 and 

which included a copy of a letter sent to Mr. Allen by Mr. Hart in August 2015 that informed Mr. 

Allen of the following: 

"Effective July 22, 2015, The (sic) West Virginia Supreme Court ofAppeals 
suspended by (sic) license to practice law in the State of West Virginia. As you 
retained my former fIrm to represent you, Amber Hinkle has agreed to assume 
.responsibility of you in the above-referenced matter. I have provided a copy of 

2 It is not disputed that Mr. Hart complied with each ofthe directives that were actually contained 
within this Court's opinion announcing his suspension. Mr. Hart realizes that the lack of inclusion 
of a requirement to comply with Rule 3.28 of the West Virginia Rules of Lawyer Disciplinary 
Procedure by this Court in its opinion does not excuse his non-compliance, but points to this fact 
in mitigation of his failure to closely examine and fully comply with Rule 3.28 at an extremely 
difficult time in his professional life. 
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your file to her, and will assist her in whatever way I can in seeing your case is 
resolved successfully." 

The letter went on to provide contact information for Ms. Hinkle, who was an associate attorney 

in Mr. Hart's former firm at the time ofhis suspension, and to encourage Mr. Allen to contact Mr. 

Hart ifhe needed additional information. Mr. Hart testified during the underlying proceedings that 

a similar letter was sent to each of the clients that he represented at the time of his suspension 

following the suspension's effective date. Ms. Hinkle testified that Mr. Hart continued to help her 

resolve the cases for his former clients for several months after the effective date ofhis suspension, 

including drafting pleadings, helping prepare cases for hearing and preparing orders following 

hearings. Disciplinary Counsel did not offer testimony from any of Mr. Hart's clients from the 

time ofhis suspension that Mr. Hart had failed to notify that client ofthe suspension or that money 

held in trust for such a client was not properly accounted for by Mr. Hart's former firm. 

Based on the evidence presented to the Hearing Panel Subcommittee, there was no factual 

basis on which the Hearing Panel Subcommittee could have concluded that Mr. Hart failed to 

notify his active clients at the time ofhis suspension that he had been suspended from the practice 

of law. The only of those active clients to testify during the hearing before the Hearing Panel 

Subcommittee was Mr. Allen, who specifically provided a copy ofthe notification that he received 

from Mr. Hart. This docwnentary evidence supported Mr. Hart's and Ms. Hinkle's testimony 

regarding such notification. Finding that Mr. Hart failed to make such notification and that such 

a failure should be considered in aggravation of the recommended sanction was, under the 

evidence presented to the Hearing Panel Subcommittee, clearly erroneous and an abuse of the 

Hearing Panel Subcommittee's discretion. 
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4. The sanction of annulment recommended by the Hearing Panel Subcommittee 
is extraordinarily harsh under the facts of this case, is inconsistent with this Court's prior 
decisions regarding lawyer discipline and is fundamentally inconsistent with this Court's 
recent establishment of a task force on lawyer well being. 

Having considered Mr. Hart's assignments of error related to the findings made by the 

Hearing Panel Subcommittee as to ethical violations allegedly committed by Mr. Hart, the question 

that remains for this Court, in light of the fact that he does not contest the Hearing Panel 

Subcommittee's finding of violations with respect to his representation of Mr. Swafford, is what 

sanction should be imposed on Mr. Hart based upon those violations. Although the Hearing Panel 

Subcommittee found that Mr. Hart had committed no new violations since his suspension by this 

Court on July 22, 2015, the West Virginia Office ofDisciplinary Counsel sought, and the Hearing 

Panel Subcommittee recommended, that Mr. Hart's license to practice law within the State ofWest 

Virginia be annulled, the harshest sanction that might be imposed by the Court in this case. In 

response, Mr. Hart seeks an Order from this Court that suspends any additional punishment that 

might be imposed by this Court, or that imposes such punishment retroactively, as a result of his 

representation ofMr. Swafford and permits him to return to the practice oflaw, under supervision 

and on probation, with any additional punishment imposed to be served in the future if this Court 

finds Mr. Hart to have violated the terms of probation imposed as part of these proceedings. Mr. 

Hart's request is consistent with Mr. Swafford's own testimony, during which he stated his wish 

that Mr. Hart not suffer a harsher punishment as a result of these proceedings. 

Rule 3.15 of the West Virginia Rules of Lawyer Disciplinary Procedure provides the 

sanctions that may be imposed based upon a finding of professional misconduct, and states the 

following: 

"A Hearing Panel Subcommittee may recommend or the Supreme Court of 
Appeals may impose anyone or more of the following J)anctions for a violation of 
the Rules of Professional Conduct or pursuant to Rule 3.14: (1) probation; (2) 
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restitution; (3) limitation on the nature or extent of future practice; (4) supervised 
practice; (5) community service; (6) admonishment; (7) reprimand; (8) suspension; 
or (9) annulment. When a sanction is imposed, the Hearing Panel Subcommittee or 
the Court shall order the lawyer to reimburse the Lawyer Disciplinary Board for the 
costs of the disciplinary proceeding unless the panel or the Court finds the 
reimbursement will pose an undue hardship on the lawyer. Willful failure to 
reimburse the Board may be punished as contempt of the Court. 

W.Va. RLaw.Disc.P. 3.15. Rule 3.16 of the West Virginia Rules of Lawyer Disciplinary 

Procedure provides the factors that the Hearing Panel Subcommittee must consider in determining 

whether and what type of discipline to impose: 

"In imposing a sanction after a finding of lawyer misconduct, unless 
otherwise provided in these rules, the Court or Board shall consider the following 
factors: (1) whether the lawyer has violated a duty owed to a client, to the public, 
to the legal system, or to the profession; (2) whether the lawyer acted intentionally, 
knowingly, or negligently; (3) the amount of the actual or potential injury caused 
by the lawyer's misconduct; and (4) the existence of any aggravating or mitigating 
factors." 

W.Va. RLaw.Disc.P. 3.16. 

This Court has previously stated that its analysis of the factors set forth in Rule 3.16 is 

grounded in the notion that "attorney disciplinary proceedings are primarily designed to protect 

the public, to reassure it as to the reliability and integrity of attorneys and to safeguard its interest 

in the administration ofjustice[.]" Committee on Legal Ethics v. Keenan, 192 W.Va. 90, 94, 450 

S.E.2d 787, 791 (1994). This Court considers the Rule 3.16 factors on a case-by-case basis in 

determining appropriate sanctions: 

"In disciplinary proceedings, this Court, rather than endeavoring to 
establish a uniform standard of disciplinary action, will consider the facts and 
circumstances in each case, including mitigating facts and circumstances, in 
determining what disciplinary action, if any, is appropriate, and when the [Lawyer 
Disciplinary Board] ini, tiates proceedings before this Court, it has a duty to advise 
this Court ofall pertinent facts with reference to the charges and the recommended 
disciplinary action." 
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Syl. Pt. 2, Committee on Legal Ethics of the West Virginia State Bar v. Mullins, 159 W.Va. 647, 

226 S.E.2d 427,428 (1976), overruled on other grounds by Committee on Legal Ethics v. Cometti, 

189 W.Va. 262, 430 S.E.2d 320 (1993). Of significance to this proceeding, this Court has held 

that prior discipline of a respondent lawyer may properly be considered as a mitigating factor in a 

subsequent disciplinary proceeding to reduce the severity of the sanction imposed on a lawyer. 

See Lawyer Disciplinary Board v. Plants, 801 S.E.2d 225, 239 (W.Va. 2017). With this 

background, the Court must give a consideration of the factors set forth in Rule 3.16 of the West 

Virginia Rules of Lawyer Disciplinary Procedure. 

A. Whether Mr. Hart violated a duty owed to a client, to the public, to the 
legal system or to the legal profession. 

Although the Hearing Panel Subcommittee found that Mr. Hart violated Rule 8.1(b) of the 

West Virginia Rules of Professional Conduct by failing to respond to the Meadows and Swafford 

complaints, the primary violations found by the Hearing Panel Subcommittee involved Rule 1A(a) 

and lA(b) in which Mr. Hart violated a duty that he owed to a client.3 Mr. Hart acknowledges that 

his failure to properly respond to a lawful request for information from Disciplinary Counsel 

constitutes a violation ofa duty he owes to the legal profession and the legal system. As discussed 

herein, however, Mr. Hart provided a response to Disciplinary Counsel on all of the complaints 

that became formal charges against Mr. Hart in this proceeding as well as complaints that were 

3 Mr. Hart actually did prepare and serve a response to the Swafford complaint, which is part of 
the record in this case. (See Resp. Exh. # 19.) The response was prepared an~ verified on June 
12,2015 in accordance with counsel's discussion with Disciplinary Counsel on June 4, 2015 that 
he would forthwith provide responses to any outstanding complaints against Mr. Hart. The 
response was sent to Disciplinary Counsel on June 23, 2015, prior to the time that Mr. Hart was 
served with the Statement of Charges involving the Swafford complaint. Unbeknownst to Mr. 
Hart and his counsel, Disciplinary Counsel had already obtained the Statement of Charges against 
Mr. Hart on June 6, 2015 in response to his retention of counsel and insistence that counsel be 
present with him at any future sworn statements. 

26 




filed with Disciplinary Counsel in the time since this case was instituted. While Disciplinary 

Counsel raises a variety ofother alleged violations in its brief, it should be noted that Disciplinary 

Counsel did not object to the Hearing Panel Subcommittee's recommended disposition of the 

charges implicated in those alleged violations and has waived its objections to the disposition of 

those charges. 

B. Whether Mr. Hart acted intentionally, knowingly or negligently. 

Mr. Hart's failure to make timely responses to the Swafford and Meadows complaint was 

intentional, although he did file responses to both of those complaints with Disciplinary Counsel 

prior to the service of the first Statement of Charges in this matter. The ethical violations 

committed with respect to Mr. Hart's representation ofMr. Swafford constituted negligence on the 

part of Mr. Hart for which he and his prior fInn always maintained appropriate errors and 

omissions insurance coverage. Mr. Hart's failure to fully comply with Rule 3.28 of the West 

Virginia Rules of Lawyer Disciplinary Procedure likewise constituted negligence. 

C. The amount of actual or potential injury caused by Mr. Hart's 
misconduct. 

Although Mr. Hart and his fonner fInn maintained errors and omissions coverage at all 

times to compensate clients for losses caused by the negligent acts of fIrm lawyers, the Hearing 

Panel Subcommittee found, and Mr. Hart acknowledges, that the actual injury suffered by Mr. 

Swafford as a result ofMr. Hart's violations ofRule 1.4 ofthe West Virginia Rules ofProfessional 

Conduct was great because his case was dismissed by the Court. The injury to 1h:e regal profession 

and the legal system caused by the violations of Rule 8.l(b) found by the Hearing Panel 

Subcommittee was relatively minor because Mr. Hart made responses to each of the complaints 

prior to the effective date ofhis suspension from his prior disciplinary proceedings. 
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D. The existence of any aggravating or mitigating factors. 

Aggravating factors are considerations enumerated under Rule 3.16 of the West Virginia 

Rules ofLawyer Disciplinary Procedure for the Court to examine when considering the imposition 

ofsanctions. This Court has held that "aggravating factors in a lawyer disciplinary proceeding are 

'any considerations, or factors that may justify an increase in the degree of discipline to be 

imposed.'" Lawyer Disciplinary Board v. Scott, 213 W.Va. 209,216,579 S.E.2d 550,557 (2003), 

quoting ABA Model Standards for Imposing Lawyer Sanctions, 9.21 (1992). The Hearing Panel 

Subcommittee found that the aggravating factors present in this case were (1) prior disciplinary 

offenses; (2) a pattern of misconduct; (3) multiple offenses; and (4) substantial experience in the 

practice of law. While Mr. Hart does not take issue with the aggravating factors found by the 

Hearing Panel Subcommittee, it must be noted that the Meadows and Swafford complaints were 

actually part of the pattern of misconduct that was punished in Mr. Hart's prior disciplinary 

proceedings, but Disciplinary Counsel delayed bringing those charges against Mr. Hart which 

creates the false impression that additional misconduct was committed with respect to those clients 

after the imposition of Mr. Hart's suspension. The Hearing Panel Subcommittee did not find that 

any violations had been committed in the time since Mr. Hart's evidentiary hearing in the prior 

disciplinary proceedings other than Mr. Hart's failure to fully comply with Rule 3.28 of the West 

Virginia Rules of Disciplinary Procedure. Additionally, the evidence before the Hearing Panel 

Subcommittee showed that, of the cases involved in the pattern of misconduct found against Mr. 

Hart, many of those cases involved other lawyers at Mr. Hart's former firm where Mr. Hart tried 

to help the firm remain viable. Of the lawyers involved, only Mr. Hart has been charged with or 

punished for violations related to those cases, essentially placing the full weight of the firm's 

failure on Mr. Hart because he made the greatest effort to prevent that failure. 
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In addition to adopting aggravating factors, this Court has also indicated that it will 

consider mitigating factors, which it has defined as "any considerations or factors that may justify 

a reduction in the degree of discipline imposed", including (1) absence of a prior disciplinary 

record; (2) absence ofa dishonest or selfish motive; (3) personal or emotional problems; (4) timely 

good faith effort to make restitution or to rectify consequences of misconduct; (5) full and free 

disclosure to the disciplinary board or cooperative attitude toward proceedings; (6) inexperience 

in the practice oflaw; (7) character or reputation; (8) physical or mental disability or impairment; 

(9) delay in disciplinary proceedings; (10) interim rehabilitation; (11) imposition ofother penalties 

or sanctions; (12) remorse; and (13) remoteness of prior offenses. Lawyer Disciplinary Board v. 

Scott, 213 W.Va. 209, 216, 579 S.E.2d 550, 557 (2003), quoting ABA Model Standards for 

Imposing Lawyer Sanctions, 9.31 (1992). While the Hearing Panel Subcommittee only found the 

presence of two mitigating factors, personal or emotional problems and remorse, the record in this 

case demonstrates that several additional mitigating factors that are present. 

First, as in the Plants case, the fact that prior discipline has been imposed on Mr. Hart for 

the pattern of misconduct that occurred at the time of the Meadows and Swafford complaints 

should be considered in mitigation ofany sanction imposed on Mr. Hart in this case. The Hearing 

Panel Subcommittee found that, had the Swafford and Meadows complaints been considered when 

they were filed as part of the prior disciplinary proceedings, it would have recommended another 

year of suspension in addition to the year recommended by the Hearing Panel Subcommittee in 

that proceeding. Mr. Hart was given a three-year suspension in that proceeding and has already 

been suspended for a period longer than the Hearing Panel Subcommittee said it would have 

recommended in those prior proceedings. By imposing additional discipline on Mr. Hart in this 

case, this Court punish Mr. Hart in a manner more severe than the Hearing Panel Subcommittee 
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indicated it would have recommended based on Disciplinary Counsel's delay in bringing these 

charges. While it is impossible to know whether this Court would have imposed a longer 

. 	suspension on Mr. Hart if there had not been such a delay, it is important to note that the three

year suspension imposed on Mr. Hart is consistent with discipline imposed by this Court in similar 

proceedings. See See Lawyer Disicplinary Board v. Rossi, 234 W.Va. 675, 769 S.E.2d 464 

(2015)(imposing three-year suspension when lawyer failed to communicate with clients, caused 

financial harm, and failed to respond to ODC); Lawyer Disciplinary Board v. Aleshire, 230 W.Va. 

70, 79-80, 736 S.E.2d 70, 79-80 (2012)("Mr. Aleshire was completely unresponsive to his clients 

in these two matters and caused both of them actual monetary damage. Additionally, Mr. Aleshire 

has shown a consistent unwillingness to respond to opposing counsel, court orders, and the ODC. 

Therefore, we believe a three-year suspension [is warranted]."); Lawyer Disciplinary Board v. 

Thorn, 783 S.E.2d 321 (W.Va. 20 16)(one-year suspension in ethics proceeding involving multiple 

ethical violations and eleven separate counts). 

While it is certainly within the purview of this Court to impose additional discipline, it is 

hard to see the benefit to the public or the legal profession of announcing additional punishment 

nearly three years after a lawyer has been suspended for misconduct of a type for which he has 

already been punished. While Mr. Hart's record does include prior instances of discipline~ he had 

practiced for over fifteen years at the time of his suspension with only isolated difficulties outside 

of the time period involved in the disciplinary proceeding that resulted in his suspension, which 

included the time during which he represented Ms. Meadows and Mr. Swafford. Further, as noted 

by the Hearing Panel Subcommittee, the record makes it clear that these ethical violations occurred 

during a time when Mr. Hart was going through a divorce, was experiencing significant upheaval 

in his firm and suffering from depression that was not properly treated until after Mr. Hart's 
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suspension. According to the evidence received by the Hearing Panel Subcommittee, Mr. Hart 

received treatment for depression until he was released from treatment by his counselor and 

indicated an intention to resume treatment if he is reinstated to the practice of law. 

On March 22, 2018, this Court announced the fonnation of a task force on lawyer well 

being, noting in its Order that "[ n Jational studies indicate lawyers and law students experience 

chronic stress and higher rates of depression and substance abuse than the general population." 

Although the Hearing Panel Subcommittee's Report minimizes the impact of Mr. Hart's 

depression on his underlying problem, this Court should not. Mr. Hart's law practice was typical 

of the many solo and small-firm lawyers practicing within the State of West Virginia who are 

helping people deal with personal issues every day that have brought them to the lowest point in 

their lives. These lawyers often represent a myriad of clients in many different types ofcases with 

endless hearings and deadlines on their schedule. These practitioners frequently do not have time 

to make a fully defense of charges brought by Disciplinary Counsel, and, when they do find that 

time, it is often taken from some other client who will then complain to Disciplinary Counsel about 

the treatment ofhis or her case, creating an endless cycle ofdefending ethics charges for the lawyer 

that often only ends in suspension. 

The threat to lawyers like Mr. Hart from depression is very real, and the Court's action to 

acknowledge the threat and take action to deal with that threat is very real. The Hearing Panel 

Subcommittee's and Disciplinary Counsel's answer to this problem ofdepression suffered by Mr. 

Hart during the time period of the Meadows and Swafford complaints is to permanently remove 

his ability to practice law within this State. That should not be this Court's answer. Further, it 

should be pointed out that this Court has most often reserved a sanction as harsh as annulment for 

cases involving intentional misconduct, such as the commission of a crime or the conversion of 
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client funds, which is not present in this case. See ~ Lawyer Disciplinary Board v. Coleman, 

219 W.Va. 790, 639 S.E.2d 882· (2006)(conversion of client funds); In re Smith, 158 W.Va. 13, 

206 S.E.2d 920 (1974)(conviction ofa crime of moral turpitude). For all of these reasons, this 

Court should reject the recommended sanction of the Hearing Panel Subcommittee of annulment, 

and impose a sanction on Mr. Hart consistent with that which he proposed during the underlying 

proceedings. 

5. The Hearing Panel Subcommittee abused its discretion and committed clear 
legal error when it recommended that the respondent's motion to waive the imposition of the 
costs of the underlying proceedings on the respondent under Rule 3.15 of the West Virginia 
Rules of Lawyer Disciplinary Procedure be denied. 

As his fmal assignment of error, Mr. Hart asserts that the Hearing Panel Subcommittee 

abused its discretion and committed clear legal error in recommending that his motion to waive 

the imposition of the costs of the underlying proceeding on him under Rule 3.15 of the West 

Virginia Ru1es of Lawyer Disciplinary Procedure be denied. Following the hearing before the 

Hearing Panel Subcommittee, Mr. Hart filed a motion asking that the imposition ofcosts be waived 

under Ru1e 3.15 because Disciplinary Counsel had failed to litigate the underlying charges in good 

faith and because the imposition ofthe costs on Mr. Hart wou1d cause him undue financial hardship 

in light of the three-year suspension from the practice of law that was already being served. Ru1e 

3.15, which governs the imposition of costs in lawyer disciplinary proceedings, provides that 

"[w ]hen a sanction is imposed, the Hearing Panel Subcommittee or the Court shall order the lawyer 

to reimburse the Lawyer Disciplinary Board for the costs ofthe disciplinary proceeding unless the 

panel or the Court finds the reimbursement will pose an undue hardship on the lawyer." W.Va. 

R.Law.Disc.P.3.15. 

As indicated previously, of the nine formal charges brought against Mr. Hart in the 

underlying proceedings, the Hearing Panel Subcommittee recommended that seven of the nine be 
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dismissed by this Court based upon the Office ofDisciplinary Counsel's failure to prove violations 

ofthe West Virginia Rules ofProfessional Conduct by clear and convincing evidence. Ofthe two 

formal charges where the Hearing Panel Subcommittee made findings of ethical violations, both 

of those charges were known to Disciplinary Counsel at the time of the prior disciplinary 

proceedings, involved the same type ofmisconduct alleged during the prior proceedings and could 

have been litigated during the prior proceedings. Although Mr. Hart disputes that he is subject to 

discipline under Rule 8.1(b) of the West Virginia Rules of Professional Conduct with respect to 

the Meadows complaint, because he made a sworn response to that complaint well before a formal 

Statement of Charges was filed with regard to that complaint, he has never disputed that he 

committed violations of the West Virginia Rules of Professional Conduct with regard to the 

Swafford complaint and has expressed remorse regarding the manner in which Mr. Swafford's 

case was handled. Rather than including the charges associated with the Meadows and Swafford 

complaint as part of the prior proceedings, however, Disciplinary Counsel waited until after Mr. 

Hart's suspension from the practice of law was imminent as a result of the prior proceedings to 

file formal charges against Mr. Hart with regard to the Swafford complaint so that Disciplinary 

Counsel could seek enhanced discipline in this proceeding based on the fact that Mr. Hart was 

already serving a suspension even though the misconduct alleged in the Meadows and Swafford 

complaint occurred contemporaneously with the misconduct in the prior proceedings. As a result, 

Disciplinary Counsel's prosecutorial strategy caused costs to be incurred unnecessarily in these 

proceedings for the litigation of charges that could have been litigated previously. 

Moreover, of the remaining seven formal charges brought by the Lawyer Disciplinary 

Board, it is clear that many of the seven should never have been pursued by Disciplinary Counsel. 

Mr. Elliott's complaint (Case No. 15-01-479) was over seven years old at the time it was filed with 
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Disciplinary Counsel and was so obviously time-barred that the Hearing Panel Subcommittee 

recommended its dismissal without the necessity of a hearing. Ms. McComas (Case No. 15-01

155) advised Disciplinary Counsel in September 2015 that she was satisfied with the manner in 

which her case was being handled by Mr. Hart and his former firm, but could only get Disciplinary 

Counsel to abandon pursuit ofthe charge when a terminal illness left her too ill to attend the hearing 

before the Hearing Panel Subcommittee over two years after she asked Disciplinary Counsel that 

her complaint be withdrawn. Mr. Allen (Case No. 16-01-221) testified before the Hearing Panel 

Subcommittee that a member of his family had prepared his complaint with Disciplinary Counsel 

and that he actually had no complaints whatsoever against Mr. Hart, in testimony that Disciplinary 

Counsel had clearly never bothered to prepare for prior to the hearing before the Hearing Panel 

Subcommittee. 

Disciplinary Counsel alleged that Mr. Hart was accepting fees to represent parties in 

Raleigh County Family Court proceedings (Case No. 15-01-530), accusing Mr. Hart ofcommitting 

a crime in a jurisdiction where he was well known to have been suspended for three years, but 

failed to even call the individual that Mr. Hart had allegedly agreed to represent as a witness before 

the Hearing Panel Subcommittee. Disciplinary Counsel alleged that Mr. Hart had failed to file a 

criminal appeal for Mr. Harvey (Case No. 15-01-152) in a criminal case where Mr. Hart had only 

gotten involved to help an associate attorney gain criminal trial experience, had an employment 

contract that explicitly excluded representation for an appeal and ultimately filed an appeal for Mr. 

Harvey after being appointed to do so by the Raleigh County Circuit Court. And on and on. 

While each of these seven formal charges were resolved in Mr. Hart's favor, the Hearing 

Panel Subcommittee recommended that Mr. Hart be required to pay the costs associated with 

Disciplinary Counsel's prosecution of these charges against him. Such a recommendation on the 
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latter two Statements of Charges is contrary to Rule 3.15, which only provides for the imposition 

of costs against a respondent lawyer in cases where ethical violations are found and a sanction is 

imposed. In the latter two Statements of Charges, no violations were found to have been 

committed by Mr. Hart. Further, such a recommendation rewards Disciplinary Counsel and 

penalizes respondent lawyers for Disciplinary Counsel's pursuit offormal charges against a lawyer 

that lack merit. Such a slash-and-burn approach to the litigation oflegal ethics cases does nothing 

to further the interests of justice and only exacerbates the condition of a lawyer who is struggling 

to properly represent his clients by adding hours of additional work to deal with these ethics 

charges. With the exception of the Swafford complaint, which should have been litigated in the 

prior disciplinary proceedings against Mr. Hart and could have been resolved by stipulation with 

very little presentation of evidence, the Hearing Panel Subcommittee found that the formal charges 

, pursued by Disciplinary Counsel against Mr. Hart lacked merit. 

Finally, the totality of the evidence considered by the Hearing Panel Subcommittee 

demonstrated that Mr. Hart's suspension from the practice oflaw had a devastating financial effect 

on Mr. Hart and his family. This effect is particularly acute now as Mr. Hart testified that his 

oldest son has started college and that he has three younger children still at home. Rule 3.15 makes 

it clear that, even when sanctions are recommended against a lawyer, the costs of the proceeding 

should not be taxed against the lawyer where the imposition of such costs would impose an "undue 

hardship" on the lawyer. Mr. Hart's financial circumstances, as well as the circumstances of the 

underlying litigation, are exactly the type of circumstances under which Rule 3.15 makes the 

imposition ofthe costs ofethics proceedings on the lawyer inappropriate. Stated simply, Mr. Hart 

should not be required to pay the costs of a mostly unsuccessful and entirely unnecessary ethics 
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prosecution in light of his present fmancial condition. The Hearing Panel Subcommittee's 

recommendation that he be taxed with such costs was an abuse of its discretion. 

CONCLUSION 

On June 9, 2015, this Court announced its opinion suspending the respondent, David S. 

Hart, from the practice of law in the State ofWest Virginia for a period of three years. Before that 

decision had even been announced and in retaliation for Mr. Hart's decision to hire counsel to 

assist him in his defense ofthese matters, the West Virginia Office ofDisciplinary Counsel sought 

the issuance of another Statement of Charges against Mr. Hart. Two more Statements of Charges 

have since followed. In the nearly three years since this Court announced Mr. Hart's suspension, 

Mr. Hart and his counsel have spent considerable time defending against the charges brought by 

Disciplinary Counsel. At the end of that time, this Court is left with a record in which the Hearing 

Panel Subcommittee essentially found three ethical violations against Mr. Hart. 

First, they found that he failed to make timely responses to two ethics complaints that were 

filed against him in 2014, prior to the evidentiary hearing in the ethics proceeding that resulted in 

his suspension. Mr. Hart had, by the time he was served with the first Statement ofCharges in this 

matter, provided a sworn response to both of those charges. Second, the Hearing Panel 

Subcommittee found that Mr. Hart had violated Rule 1.4 ofthe West Virginia Rules ofProfessional 

Conduct in his representation of James Swafford, who filed his ethics complaint against Mr. Hart 

in July 2014. Mr. Hart admitted his misconduct with regard to his representation ofMr. Swafford 

and expressed remorse during the underlying proceeding. There is no question that Mr. Swafford's 

complaint arose during a time when Mr. Hart was not meeting the standard expected of a lawyer 

practicing within the State of West Virginia. Mr. Swafford's complaint could have been resolved 

by stipulation in Mr. Hart's prior disciplinary proceedings as it was filed prior to his evidentiary 
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hearing in that case. Based on the Recommendation ofthe Hearing Panel Subcommittee regarding 

the sanction that would have been imposed had that charge been brought during the prior 

proceedings, it is reasonable to conclude that the three-year suspension that was imposed upon Mr. 

Hart in the prior proceeding would have been of the same duration. 

Finally, the Hearing Panel Subcommittee found that Mr. Hart had failed to comply with 

Rule 3.28 of the West Virginia Rules of Lawyer Disciplinary Procedure following his suspension 

because he failed to inform his clients of his suspension from the practice of law. While the 

evidence adduced by the Hearing Panel Subcommittee shows that Mr. Hart did in fact notify his 

clients ofhis suspension, he concedes that he did not fully comply with Rule 3.28 because he did 

not file appropriate affidavits with this Court regarding the notification or the other matters 

required under Rule 3.28. There was no evidence adduced to suggest that any ofMr. Hart's former 

clients were harmed as a result of his lack of full compliance with Rule 3.28, and the testimony 

provided showed that Mr. Hart actively helped an associate lawyer at his former firm resolve all 

of his cases following his suspension. Of the nine formal charges brought against Mr. Hart by 

Disciplinary Counsel, seven were recommended for dismissal based upon a lack of sufficient 

evidence of ethics violations, including all charges that allege violations to have occurred 

following the evidentiary hearing in the prior disciplinary proceedings. 

Mr. Hart has suffered a severe punishment for his ethical transgressions and gone through 

a bitter divorce. He has received treatment for depression that he suffered during the time period 

relevant to those ethical transgressions. He has suffered severe financial and professional 

consequences that will serve as a strong deterrent toward future misconduct. He has complied 

with all of the conditions imposed upon him in this Court's opinion suspending him from the 
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practice of law and he continues to work in the legal profession, assisting lawyers in the Beckley 

area who provided positive testimony regarding the quality of his legal work. 

Mr. Hart has been the subject of continuous ethics proceedings instituted by Disciplinary 

Counsel, involving thousands of hours ofhis and his lawyer's time, over the last five years. Prior 

to these proceedings, the evidence demonstrates that Mr. Hart was a very effective lawyer with a 

reputable practice in Raleigh County. It is certainly reasonable to assume that he can successfully 

return to the practice of law in this State. The annulment of his license to practice law within the 

State of West Virginia will not serve any purpose other than preventing him from practicing law 

or being able to earn a sufficient living within this State. He has already been sanctioned by this 

Court in a manner that conveyed to the public the seriousness with which this Court treats ethical 

violations committed by lawyers in this State. While the nature of the sanction to be imposed in 

these proceedings is entirely within the discretion of this Court, that discretion should be exercised 

in a manner that provides for the rehabilitation of a practicing lawyer rather than the final 

termination of a legal career. 

DAYID S. HART 
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