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In Re: 	 DAVID S. HART, a suspended member of Bar No.: 7976 
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Supreme Court No.: 17-0502 
I.D. No.: 16-01-561 

REPORT OF THE HEARING PANEL SUBCOMMITTEE 

I. INTRODUCTION 

In Lawyer Disciplinary Board v. Hart, 235 W.Va. 523, 77S S.E. 2d 7S (201S), the 

Supreme Court ofAppeals of West Virginia ("WVSCA") suspended David S. Hart's law license 

for a period of three years. After evidence was heard by the Hearing Panel Subcommittee 

("HPS") on the various charges, and after the HPS submitted its report on January 16, 201S, 

additional charges were filed against Mr. Hart ("Respondent") for conduct which occurred 

during much of the same time period in which the conduct giving rise to the previous charges 

occurred and while the charges were litigated. 

During the previous litigation, Respondent represented himself. Unfortunately, 

Respondent's conduct in failing to respond to client requests, failing to respond to the charges 

against him, and failing to provide a credible defense, even after the HPS submitted its report and 
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while the case was pending before the WVSCA, constituted conduct which justified the 

suspension ofhis law license. 

Respondent's initial responses to the current charges followed the previous pattern. 

Fortunately, Respondent hired counsel, who provided answers and responses, as well as a 

defense. While the HPS cannot condone the conduct which led to the charges, the HPS believes 

that had Respondent properly responded to the charges, and provided an explanation for his 

conduct, and not ignored the charges and the requests of the Office of Disciplinary Counsel 

("ODC"), he may have avoided severe sanctions, except for conduct which the HPS will address 

later in its report. 

II. PROCEDURAL HISTORY 

The ODC filed formal charges against Respondent on June 22, 2015, and served him via 

certified mail on June 26, 2015. ODC filed its mandatory discovery on July 16, 2015. 

Respondent filed his Answer on July 27,2015. Respondent provided his mandatory discovery on 

August 18, 2015. ODC then filed a "Motion to Exclude Testimony of Expert Witnesses And 

Documentary Evidence of Mitigating Factors," "Motion to Allow Testimony by Video 

Conference" and "Motion to Continue September 17, 2015 Hearing" on August 20, 2015. 

Respondent filed a "Motion to Continue" on August 24, 2015, to which motion ODC did not 

object. 

At a telephonic prehearing on September 2, 2015, the HPS granted the motions to 

continue and ODC's "Motion to Allow Testimony by Video Conference," but denied ODC's 

"Motion to Exclude Testimony of Expert Witnesses and Documentary Evidence of Mitigating 

Factors." 
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At a telephonic status conference on December 9, 2015, the parties addressed 

Respondent's medical evaluations. Respondent's counsel indicated that a final report and long

term plan would not be available prior to February 1, 2016. At a subsequent telephonic 

status/scheduling conference on February 9, 2016, deadlines for supplemental discovery, 

motions and responses thereto, exhibit notebooks, as well as prehearing and hearing dates were 

established, and the HPS entered its order on March 14, 2016. 

On April 15, 2016, ODC filed a "Motion to Continue May 17, 2016 Hearing" because 

two (2) additional complaints were being investigated. At a telephonic status conference on May 

6, 2016, ODC advised the parties that the investigation regarding the two aforementioned 

complaints should be completed within a few weeks and the same would be presented to the 

Investigative Panel of the Lawyer Disciplinary Board at its June 25, 2016 meeting. Therefore, 

the HPS granted the continuance and scheduled another telephonic status meeting. Respondent 

did not object to the continuance. 

At a telephonic status conference on July 27, 2016, ODC explained that it was unable to 

present the two (2) complaints to the Investigative Panel at the June 2016 meeting. ODC stated 

that it would present the complaints to the Panel at its October 8, 2016 meeting. The HPS 

granted the continuance and scheduled a telephonic status conference following that meeting. 

Respondent did not object to the continuance. 

ODe filed a second set of formal charges against Respondent on October 24, 2016, and 

served him via certified mail on October 27, 2016. ODC filed its mandatory discovery on 

November 16,2016. Respondent filed his Answer on November 28,2016. 

At a telephonic prehearinglstatus conference on February 24, 2017, the HPS addressed 

ODC's "Motion to Take Witness Testimony by Telephone" and "Motion to Allow Testimony by 
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Video Conference." Also, due to a scheduling conflict with the hearing date, the HPS requested 

that the hearing be rescheduled. Therefore, the HPS tabled ODC's motions to a future 

prehearing, continued the hearing and established new deadlines for motions and responses 

thereto, exhibit notebooks, as well as prehearing and hearing dates. The HPS entered its order on 

March 2, 2017. Respondent did not object to the continuance. 

On March 24, 2017, ODC filed a "Motion to Continue April 24, 2017 Hearing." ODC 

advised that an additional two (2) complaints were currently under investigation. At a telephonic' 

prehearing on April 7, 2017, the HPS granted the continuance and scheduled a telephonic status 

meeting. Respondent did not object to the continuance. 

A third set of formal charges was filed against Respondent on June 2, 2017, and served 

upon him via certified mail on June 7, 2017. ODC filed its mandatory discovery on June 27,

2017. Respondent filed his Answer on July 7, 2017. Respondent failed to provide his mandatory 

discovery, which discovery was due on July 27, 2017. ODC filed a "Motion to Exclude 

Testimony ofWitnesses and Documentary Evidence or Testimony of Mitigating Factors" on July 

31, 2017, as well as "Motion to Take Witness Testimony by Telephone" and "Motion to Allow' 

Testimony by Video Conference." 

On August 8, 2017, Respondent filed "Respondent's Memorandum in Opposition to 

Motion to Exclude Testimony of Witnesses and Documentary Evidence or Testimony of 

Mitigating Factors" and "Memorandum in Opposition to Motion to Take Testimony of Michael 

Harvey and Kevin Elliott by Telephone and/or Video Conference." Respondent also filed 

"Respondent's Motion to Disclose Communications Between ODC and Amber Hart," 

"Respondent's Motion to Disclose Sworn Statements and 'Off-the-record' Recordings of J. 
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Mingo ·Winters and John J. Mize" and "Respondent's Motion to Dismiss Complaint of Kevin C. 

Elliott" as well as "Respondent's Supplemental Disclosures." 

On August 10, 2017, Respondent filed "Respondent's Motion to Dismiss Statement of 

Charges" and "Respondent's Memorandum of Law in Support of Motion to Dismiss Statement 

of Charges." ODC filed responses to Respondent's motions on August 14,2017. 

At a telephonic prehearing on August 15,2017, the HPS addressed the pending motions. 

By order entered September 6, 2017, the HPS granted ODC's "Motion to Allow Testimony by 

Video Conference," "Motion to Take Testimony by Telephone" in part as it relates to witnesses, 

Ms. Shepard and Mr. Torrico, and Respondent's "Motion to Dismiss Complaint of Kevin C. 

Elliott." The HPS denied ODC's "Motion to Exclude Testimony of Witnesses and Documentary 

Evidence or Testimony of Mitigating Factors," "Motion to Take Testimony by Telephone" as it 

relates to witness, Mr. Elliott, as moot, and Respondent's "Motion to Dismiss Statement of 

Charges." In regard to Respondent's "Motion to Disclose Sworn Statement and 'Off-The

Record' Recordings of J. Mingo Winters and John 1. Mize," the HPS held that "after reviewing 

the transcripts in camera, the [HPS] will take the motion under advisement and rule on the 

motion after hearing evidence." 

Following the telephonic prehearing, Respondent filed "Respondent's Motion for Bill of 

Particulars," and "Respondent's Motion to Dismiss Complaint of Michael D. Harvey." ODC 

filed responses to these motions on August 31, 2017. 

The matter proceeded to hearing in Charleston, West Virginia, on September 6, 2017. 

The HPS was comprised ofRichard M. Yurko, Jr., Esquire, Chair, John W. Cooper, Esquire, and 

Dr. K. Edward Grose, Layperson. Andrea J. Hinerman, Senior Lawyer ODC, appeared on behalf 

of the ODC. Kyle G. Lusk appeared on behalf of Respondent, who also appeared. The HPS 
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heard testimony from Michael D. Harvey, J. Mingo Winters, Christy Meadows, James Swafford, 

Lindsey Ashley, Basil Allen, Amber Hinkle, Pedro "Pete" Torrico, Shirley Shepard, Sherri 

Persinger, Gerald Hayden, Tim Carrico, Amber Hart, John Mize and Respondent. In addition, 

ODC Exhibits 1-64 for Supreme Court numbers 15-0589 and 16-0992, ODC Exhibits 1-21 for 

Supreme Court No. 17-0502, Respondent's Exhibits 1-31 and 1-31 for Supreme Court Nos. 15

0589 and 16-0992, Respondent's Exhibits 1-14 for Supreme Court No. 17-0502 and Joint 

Exhibit 1 were admitted into evidence. 

On September 14,2017, Respondent filed "Respondent's Motion to Waive Imposition of 

Costs ofProceedings" and "Respondent's Motion to Seal Supplemental Disclosures." ODC filed 

its responses on September 21,2017. 

The parties have filed their proposed findings of fact and conclusions of law. The HPS, 

based upon the evidence and the record, submits the following findings of fact, conclusions 'of 

law, and recommendation. 

III. MOTIONS 

A. 	 "Respondent's Motion to Dismiss Complaint of Kevin C. Elliott 

The HPS granted Respondent's motion because the complaint was filed more than two 

years after the Complainant knew, or should have known, of the conduct which allegedly 

violated the Rules ofProfessional Conduct. 

B. 	 "Respondent's Motion to Disclose Sworn Statements and 'Off-the-record' 
Recordings of J. Mingo Winters and John J. Mize" 

During the course of the hearing, based upon the evidence presented, the HPS granted 

Respondent's motion and copies of the transcripts were provided to Respondent's cOlmsel prior 

to the hearing. Moreover, the HPS provided Respondent with the opportunity to review the 

transcripts prior to the presentation of testimony by Mr. Winters and Mr. Mize. 
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c. "Respondent's Motion for Bill of Particulars" 

The HPS denies Respondent's motion. Sufficient information was provided by ODC in 

the statement of charges and in discovery to provide Respondent with a full and fair opportunity . 

to present a defense. 

D. 	 "Respondent's Motion to Dismiss Complaint ofMichael D. Harvey" 

The HPS permitted testimony to go forward on the complaint of Mr. Harvey and will 

address this particular charge in its findings. 

E. 	 "Respondent's Motion to Waive Imposition of Costs of Proceedings" 

While the HPS is not unmindful of Respondent's current financial situation, the HPS 

finds no basis to grant this motion, and the motion is, therefore, denied. 

F. 	 "Respondent's Motion to Seal Supplemental Disclosures" 

Because confidential information is contained within the disclosures, and given that ODC 

has no objection to the motion insofar as it would only apply to such confidential information, 

the motion is granted as to Exhibit 2,3,5,6, 7, 10, 11, 12, 13, 15, 16, 17,65,66, and 67. 

IV. FINDINGS 

1. 	 Respondent is a suspended lawyer who practiced in Beckley, Raleigh County, West 

Virginia. Respondent was admitted to The West Virginia State Bar on September 29, 

1999. Respondent is subject to the disciplinary jurisdiction of the Supreme Court of 

Appeals of West Virginia and its properly constituted Lawyer Disciplinary Board. 
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Supreme Court No. 15-0589 

COUNT I 
I.D. No. 14-01-284 


Complaint of Christy A. Meadows 


2. 	 Ms. Meadows filed a complaint on May 23, 2014. In her complaint, Ms. Meadows 

alleged that Respondent did not represent her to the fullest of his abilities, did not 

communicate with her, did not follow through with plans of action, and was unprepared 

for court. 

3. 	 Respondent did not timely respond to the complaint. 

4. 	 Respondent provided credible testimony with respect to his communication with Ms. 

Meadows and his representation ofher interests. 

5. 	 The ODC has not proved by clear and convincing evidence that Respondent violated 

Rule 1.3 of the Rules ofProfessional Conduct 1, which provides as follows: 


Rule 1.3. Diligence. 


A lawyer shall act with reasonable diligence and promptness in 
representing a client. 

6. 	 The ODC has not proved by clear and convincing evidence that Respondent has violated 

Rule 1.4(a) and Rule 1.4(b) of the Rules of Professional Conduct, which provide as 

follows: 

Rule 1.4. Communication. 

(a) A lawyer shall keep a client reasonably informed about the 
status of a matter and promptly comply with reasonable requests 
for information. 

1 On September 29, 2014, the Supreme Court of Appeals of West Virginia entered an Order 
adopting amendments to the Rules of Professional Conduct to be effective January 1,2015. All 
references to the Rules of Professional Conduct in Count I are to the Rules of Professional 
Conduct in effect prior to January 1,2015. 
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(b) A lawyer shall explain a matter to the extent reasonably 
necessary to pennit the client to make informed decisions 
regarding the representation. 

7. 	 Respondent has admitted that he failed to timely comply with ODC's lawful requests for 

information, thus violating Rule 8.1(b) of the Rules of Professional Conduct, which 

provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 

[a] lawyer in connection with ... a disciplinary matter, shall 
not: 

* * * 
(b) knowingly fail to respond to a lavvful demand for 

information from ... disciplinary authority, except that this rule 
does not require disclosure of information otherwise protected by 
Rule 1.6. 

8. 	 Although Respondent has violated this Rule, his violation is part of a pattern evidenced 

by similar conduct in those charges previously filed against him and for which 

Respondent was suspended. 

COUNT II 


I.D. No. 14-01-392 


Complaint of Jame~ D. Swafford 


9. 	 Mr. Swafford filed a complaint on July 22,2014. In his complaint, Mr. Swafford alleged 

that Respondent failed to communicate with him with respect to the status of his case, 

with respect to Mr. Swafford's request for his legal services contract, and with respect to 

his request for his file. 

10. 	 Mr. Swafford was seriously injured in an industrial accident in which he lost his left leg. 

11. 	 Mr. Swafford alleged that his deliberate intent case was dismissed because Respondent 

failed to respond to discovery and did not respond to a motion for summary judgment. 
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12. Respondent admitted that he failed to make these responses, and his proffered reasons for 

his failures do not excuse his conduct. 

13. 	 The evidence is clear and convincing that Respondent failed to act with reasonable 

diligence in pursuing Mr. Swafford's case, thus violating Rule 1.3 of the Rules of 

Professional Conduct2, as noted above. 

14. 	 The evidence is clear and convincing that Respondent failed to keep Mr. Swafford 

reasonably informed about the status of the matter and failed to promptly comply with his 

reasonable requests for information about his case, thus violating Rule 1.4(a) and Rule 

1.4(b) of the Rules ofProfessional Conduct, as noted above. 

15. 	 Respondent admitted that he failed to timely comply with the ODC's lawful requests for 

information, thus violating Rule 8.1 (b) of the Rules of Professional Conduct, as set forth 

above. 

COUNT III 

I.D. No. 15-01-024 


Complaint of Office of ODC 


16. 	 On January 14, 2015, the ODC received a complaint from Rory L. Perry, II, Clerk of 

Court, and Edythe Nash Gaiser, Deputy Clerk of Court of the WVSCA. The complaint 

was filed under the direction of the Supreme Court as a result of Respondent's 

representation of Fabian Boltralik, case number 14-0840, and Elizabeth Darragh, case 

number 14-0765. 

17. 	 In Boltralik, Respondent filed a Notice of Appeal on August 18, 2014. A scheduling 

order was issued by the Supreme Court on September 2, 2014, indicating that Respondent 

2 On September 29, 2014, the Supreme Court of Appeals of \Vest Virginia entered an Order 
adopting amendments to the Rules of Professional Conduct to be effective January 1, 2015. All 
references to the Rules of Professional Conduct in Count II are to the Rules of Professional 
Conduct in effect prior to January 1,2015. 
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should perfect the appeal no later than November 18, 2014. Respondent did not perfect 

the appeal. On December 8, 2014, the Court issued a Notice of Intent to Dismiss, which 

directed Respondent to perfect the appeal within ten (10) days or the case would be 

dismissed. Respondent again failed to perfect the appeal and the case was dismissed on 

January 8. 2015. 

18. 	 In Darragh, Respondent filed a Notice of Appeal on August 8, 2014. A scheduling order 

was issued by the Supreme Court on September 2, 2014, indicating that Respondent 

should perfect the appeal no later than November 18, 2014. Respondent did not perfect 

the appeal. On December 8, 2014, the Supreme Court issued a Notice of Intent to 

Dismiss, which directed Respondent to perfect the appeal within ten (10) days or the case 

would be dismissed. Respondent again failed to perfect the appeal, and the case was 

dismissed on January 8, 2015. 

19. 	 Respondent provided credible evidence that both the Boltralik and Darragh matters had 

been settled and that he was not going to pursue the appeals. Nevertheless, Respondent 

conceded that he should have notified the West Virginia Supreme Court of Appeals that 

the appeals would be withdrawn. 

20. 	 While Respondent should have withdrawn the appeals, his failure to do so does not rise to 

the level ofa violation of the Rules ofProfessional Conduct. 


COUNT IV 


I.D. No. 15-01-152 
Complaint of Michael D. Harvey 

21. 	 Mr. Harvey filed his complaint on April 6, 2015, alleging that Respondent, whom he had 

retained to represent him in a criminal jury trial, failed to file an appeal following his 

conviction. Complainant alleged that when he asked Respondent about the appeal, 

11 
7882424 



Respondent cited a miscommunication between himself and his assistant for failing to file. 

the appeal. Complainant also alleged that Respondent failed to return both his and his 

family's requests for infonnation about the status ofhis case. 

22. 	 Mr. Harvey's mother, Carol Harvey, executed a retainer agreement in which she retained 

Respondent's law finn to represent Mr. Harvey on the criminal charges. The agreement,. 

however, did not include representation during an appeal to the WVSCA. 

23. 	 Amber Wadsworth, an associate in Respondent's law finn, represented Mr. Harvey. 

Because of her limited experience in criminal matters, Respondent assisted Ms. 

Wadsworth in the criminal trial. 

24. 	 After Mr. Harvey was convicted, and because he had not been retained as trial counsel, or 

for an appeal, Respondent took no further action. 

25. 	 After Mr. Harvey complained to Judge Burnside about the manner in which his criminal 

representation had been handled and that no appeal had been filed, Respondent arranged. 

to have Mr. Harvey re-sentenced so that Mr. Harvey's conviction could be appealed. 

26. 	 Although Mr. Harvey did not want Respondent's finn to represent him in the appeal, 

Judge Burnside appointed Respondent to represent Mr. Harvey during the appeal. 

27. 	 Judge Burnside ordered Mr. Harvey to complete an affidavit to detennine if Mr. Harvey 

was entitled to appointed counsel, but Mr. Harvey refused. Notwithstanding Mr. 

Harvey's refusal, Respondent gathered documents and trial transcripts, and filed a notice 

ofappeal. 

28. 	 After Respondent was suspended from the practice of law, he provided all of the appeal 

materials, as well as Mr. Harvey's file, to Sidney Bell, who represented Mr. Harvey in the 

appeal. 
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29. 	 Mr. Harvey's conviction was affirmed by the WVSCA on June 17,2016. 

30. 	 ODC has not proved by clear and convincing evidence that Respondent violated the 

Rules ofProfessional Conduct. 


COUNT V 

I.D. No. 15-01-155 


Complaint of Janet L. McComas 


31. 	 Ms. McComas did not testify at the hearing due to declining health. ODC has advised the 

HPS that it is declining to pursue her claim. The complaint, therefore, is dismissed. 

Supreme Court No. 16-0992 

COUNT I 
I.D. No. 15-01-479 


Complaint of Kevin C. Elliott 


32. 	 In his November 9,2015 complaint, Kevin C. Elliott alleged that he hired Respondent on 

or about November 2007 to assist him with a child support matter. Mr. Elliott further 

alleged that he attempted to contact Respondent numerous times but had been 

unsuccessful. Finally, Mr. Elliott alleged that he last spoke with Respondent on or about 

October 19, 2015. 

33. 	 Under Rule 2.4 of the Rules of Lawyer Disciplinary Procedure, a complaint must be filed 

within two years after the Complainant knew, or should have known, of the existence of a 

rule violation. 

34. 	 Mr. Elliott retained Respondent in November 2007. He alleged that he last spoke with 

Respondent in October 19, 2015. Mr. Elliott knew, or should have known during the time 

period of the representation, and before the two year time period elapsed, that a rule 

violation may have occurred. 

35. 	 Mr. Elliott's complaint is time barred. 
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COUNT II 


I.D. No. 15-01-530 


Complaint of Office of ODC 


36. 	 Lindsey Ashley, Esquire, filed a complaint against Respondent on December 10,2015. 

37. 	 Ms. Ashley was appointed as a Guardian ad litem for a minor child by the Honorable K. 

Bruce Lazenby of the Raleigh County Family Court. Upon meeting with the mother of 

the minor child, Ms. Ashley was informed that the mother had retained Respondent on or 

about August 17, 2015, to represent her in a contempt action. Ms. Ashley provided a 

copy of a credit card statement issuing payment in the amount of One Thousand Five 

Hundred Dollars ($1,500.00) to the Hart Law Office on or about August 17,2015. 

38. 	 This complaint against Respondent was opened in the name of the ODC on December 11, 

2015. 

39. 	 During this time, Respondent was closing his practice as a result of the suspension and 

ensuring that his previous clients had representation. Amber R. Hinkle, Esquire, had 

agreed to take on the bulk of his former clients. 

40. 	 The mother came by Respondent's office and told his assistant that she needed to make a 

payment. The assistant took the payment assuming that it was for past work. Respondent 

spoke with the mother and explained that he could not represent her, but that he would 

speak to Ms. Hinkle to see if she would represent her and forward the fee to her. 

However, Ms. Hinkle was unable to take the case. 

41. 	 Kyle Lusk, Esquire, agreed to represent the mother. Thereafter, Respondent paid the 

money that the mother had paid him to Mr. Lusk. 

42. 	 Respondent was not practicing law without a license, or soliciting or accepting clients 

while suspended. 
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43. 	 ODC has not proved by clear and convincing evidence that Respondent violated the 

Rules of Professional Conduct. 


Count III 

I.D. No. 16-01-221 


Complaint of Basil Y. Allen, II 


44. 	 Basil Y. Allen, II, filed his complaint on May 26, 2016. 

45. 	 Although Mr. Allen signed the complaint, his parents were the ones who instigated the 

complaint. 

46. 	 Mr. Allen was pleased with Respondent's representation of him; never asked for a refund 

of the retainer fee; believed that Respondent did what Mr. Allen wanted him to do; and 

testified that he does not want Respondent prosecuted for an ethics violation. 

47. 	 ODC has not proved by clear and convincing evidence that Respondent violated the' 

Rules ofProfessional Conduct. 

Supreme Court No. 17-0502 

COUNT I 

I.D. No. 16-01-561 

Complaint of Amber M. Hart 


48. 	 Amber M. Hart, Respondent's ex-wife, filed her complaint on December 5,2016. 

49. 	 Ms. Hart's main complaints are Respondent's failure to make payments toward a 2010 

marital tax lien; failure to pay $1,000.00 for her attorneys' fees; failure to make house 

payments; and failure to make child support payments, all as ordered by the court. 

50. 	 Ms. Hart has filed multiple contempt petitions against Respondent in the Family Court of 

Raleigh County, West Virginia. 

51. 	 The suspension of Respondent's law license created a severe decrease in Respondent's 

income and made meeting his financial obligations difficult. 
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52. The Family Court found Respondent in contempt for his failure to make payments. 

53. 	 The contempt finding is related to Respondent's failure to make payments due to his. 

financial difficulties and do not reflect a violation ofthe Rules of Professional Conduct. 

54. 	 ODC has not proved by clear and convincing evidence that Respondent violated the 

Rules ofProfessional Conduct. 

Aggravating Factors 

55. 	 Respondent has prior disciplinary offenses. By Order of the WVSCA entered on 

September 13, 2007, Respondent was issued a reprimand. See, Lawyer Disciplinary 

Board v. David S. Hart, Supreme Court No. 33328. The allegations against Respondent in 

that matter involved lack of diligence (Rule 1.3), failure to communicate (Rules 1.4(a) 

and 1.4(b)), and failure to respond to requests for information from the ODC (Rule 

8.1 (b)). 

56. 	 The WVSCA, by order entered on June 9, 2015, suspended Respondent's license to 

practice law for three (3) years. The Mandate issued July 22, 2015. The allegations 

against Respondent involved seven (7) counts and alleged multiple violations of lack of 

diligence (Rule 1.3); failure to respond to clients or otherwise communicate with them 

(Rules 1.4(a) and 1.4(b)); failure to expedite litigation consistent with the interests of his 

clients (Rule 3.2); and failure to respond to requests for information from ODC (Rule 

8.I(b)). See, Lawyer Disciplinary Board v. David S. Hart, 235 W.Va. 523, 775 S.E.2d 75 

(2015). 

57. 	 Respondent failed to comply with Rule 3.28(a) of the Rules of Disciplinary Procedure. 

Rule 3.28(a) provides, in pertinent part, that "failure of a disbarred or suspended lawyer 
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to notify all clients ofhis or her inability to act as a lawyer shall constitute an aggravating 

factor in any subsequent disciplinary proceeding." 

Mitigating Factors 

58. 	 Respondent suffered, at the time he represented the clients that were involved in his prior 

disciplinary proceedings and this proceeding, from a relatively severe period of 

depression, dealing with a bitter divorce and a failing law practice. Respondent testified 

and provided records related to counseling with respect to his depression. Respondent 

further testified, however, that he stopped going to counseling when his counselor left 

practice and advised him that he did not believe he needed to continue counseling at that 

point. Respondent also testified that he would return to counseling if he started practicing 

law again. 

59. 	 Respondent testified that he has used the time during his suspension as an opportunity to 

think meaningfully about the circumstances that led to his suspension. Respondent 

further testified that he believed the majority ofhis problems came from having too much 

overhead in his prior practice, which caused the firm to take on more cases than it could 

reasonably handle. Mr. Hart also testified that he realized one of his biggest mistakes 

throughout the proceedings was not earlier hiring counsel to assist him in his disciplinary 

proceedings and failing to make appropriate responses to complaints when they were 

received. Respondent has showed remorse for his actions. 

v. DISCUSSION 

The Supreme Court of Appeals of West Virginia has long recognized that attorney 

disciplinary proceedings are not designed solely to punish the attorney, but also to protect the 

public, to reassure the public as to the reliability and integrity of attorneys, and to safeguard its 

17 
7882424 



interests in the administration of justice. Lawver Disciplinary Board v. Taylor, 192 W.Va. 139, 

451 S.E.2d 440 (1994). Factors to be considered in imposing appropriate sanctions are found in 

Rule 3.l6 of the Rules of Lawyer Disciplinary Procedure. These factors consist of: (1) whether 

the lawyer has violated a duty owed to a client, to the public, to the legal system, or to the 

profession; (2) whether the lawyer acted intentionally, knowingly, or negligently; (3) the amount 

of the actual or potential injury caused by the lawyer's misconduct; and (4) the existence of any 

aggravating or mitigating factors. See also, Syl. Pt. 4, Office ofODC v. Jordan, 204 W.Va. 495, 

513 S.E.2d 722 (1998). 

The HPS has struggled with the circumstances relating to Respondent's situation. The 

complaints in this series of charges occurred in and about the same time as the complaints in the 

previous charges, and the actions which form the basis of those complaints are consistent with 

the actions which form the basis of these complaints. The HPS cannot determine that if these 

complaints had been brought all at the same time, this Court's sanction would have been the 

same, a suspension ofRespondent's law license for three years. 

Respondent's major problems in the previous case were his failures to respond to the 

charges and provide reasonable explanations in his defense. Whether those failures were the 

result of the depression related to his divorce and failing practice, and Respondent's failure to 

retain counsel to help him in his defense, will never be known, as Respondent never presented 

any evidence to support his defense. Thus, suspension was appropriate. 

In this case, Respondent also initially ignored the charges and failed to appropriately 

respond. Retaining legal counsel was an important step in defending against the charges, and 

obtaining counseling for his depression not only provided some insight into the reasons for the 

charges against Respondent, but was also important in helping Respondent understand the 
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reasons for which his representation of his clients did not meet the standards expected of 

lawyers. 

The HPS does not believe that the ODC has proved, by clear and convincing evidence, 

that Respondent has violated the Rules of Professional Conduct except for the case of James D. 

Swafford, and except for Respondent's failures to appropriately respond to the charges and to 

ODC's requests for information. The HPS believes that Respondent provided credible testimony 

with respect to the complaints, several of which seemed to be filed by clients unhappy with the 

result, and one of which appeared to be the result ofa bitter divorce. 

The HPS is particularly troubled by Mr. Swafford's case. Mr. Swafford lost his leg in an 

industrial accident, and his case was dismissed because Respondent did not respond to discovery 

requests, did not respond to opposing counsel's attempts to obtain the responses, and did not 

respond to the motion for summary judgment. Whether Respondent would have obtained a 

favorable verdict on behalf of Mr. Swafford will never be known, but the lost opportuility is 

tragic. 

The amount of harm to the public, the legal system and the legal profession by 

Respondent's misconduct in these matters is great. Because the legal profession is largely self

governing, it is vital that lawyers abide by the rules of substance and procedure which regulates 

the legal system. Respondent's noncompliance with these rules is clearly detrimental to the legal 

system and profession, and his conduct undermines the integrity and public confidence in the 

administration ofjustice. 

Mr. Swafford suffered real injury from Respondent's misconduct because his law suit 

was dismissed due to Respondent's neglect. This injury is magnified due to the fact that 

Respondent then failed to inform Mr. Swafford about the dismissal. 
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Aggravating factors are considerations enumerated under Rule 3.16 of the Rules of 

Lawyer Disciplinary Procedure for this Court to examine when considering the imposition of 

sanctions. Elaborating on this rule, this Court in Scott held "that aggravating factors in a lawyer 

disciplinary proceeding 'are any considerations, or factors that may justify an increase in the 

degree of discipline to be imposed.'" Lawyer Disciplinary Board v. Scott, 213 W.Va. 209, 216, 

579 S.E.2d 550,557 (2003) quoting ABA Model Standards/or Imposing Lawyer Sanctions, 9.21. 

(1992). The aggravating factors present in this case are (1) prior disciplinary offenses; (2) a 

pattern of misconduct; (3) multiple offenses; and (4) substantial experience in the practice of 

law. 

Respondent has significant prior disciplinary offenses. This Court issued a reprimand, as 

well as other sanctions, on September 13, 2007. See, Lawyer Disciplinary Board v. David S. 

Hart, Supreme Court No. 33328. The allegations against Respondent involved lack of diligence 

(Rule 1.3), failure to communicate (Rules 1.4(a) and 1.4(b)), and failure to respond to requests 

for information from the ODC (Rule 8.1 (b)). 

On June 9, 2015, this Court suspended Respondent's license to practice law for three (3) 

years. The Mandate issued July 22, 2015. The allegations against Respondent involved seven (7) 

counts and alleged multiple violations of lack of diligence (Rule 1.3); failure to respond to 

Complainants or otherwise communicate with them (Rules 1.4(a) and 1.4(b)); failure to expedite 

litigation consistent with the interests of his clients (Rule 3 .2); and failure to respond to requests· 

for information from ODC (Rule 8.1(b». See, Lawyer Disciplinary Board v. David S. Hart, 235 

W.Va. 523, 775 S.E.2d 75 (2015). 

Respondent's failure to comply with Rule 3.28 of the Rules of Disciplinary Procedure is 

also an aggravating factor in this matter. Rule 3.28(a) of the Rules of Disciplinary Procedure. 

provides, in pertinent part, that "failure of a disbarred or suspended lawyer to notify all clients of 
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his or her inability to act as a lawyer shall constitute an aggravating factor in any subsequent 

disciplinary proceeding." 

Respondent admitted that he did not comply with the requirements of Rule 3.28 of the 

Rules of Disciplinary Procedure. In fact, Respondent testified that he did not even read Rule 

3 .28 following his suspension. Respondent did not file under seal an affidavit with the Supreme 

Court of Appeals showing (1) the names of each client being represented in pending matters who 

were notified pursuant to subsections (a) and (b); (2) a copy of each letter of notification which 

was sent; (3) a list of fees and expenses paid by each client and whether escrowed funds have 

been or need to be reimbursed; and (4) an accounting of all trust money held by the lawyer on 

the date the disbarment or suspension order was issued." Rule 3.28(c) also provided that the 

affidavit should "set forth the residence or other address of the disbarred or suspended lawyer· 

where communications may thereafter be directed ...." Respondent did not change his address 

with the State Bar, and even as late as May 25, 2017, Respondent's address listed with the West 

Virginia State Bar was a closed post office box number. Furthermore, pursuant to Rule 3.28(c). 

In addition to adopting aggravating factors in Scott, this Court also adopted mitigating. 

factors in a lawyer disciplinary proceedings and stated that mitigating factors "are any 

considerations or factors that may justify a reduction in the degree of discipline to be imposed." 

Lawyer Disciplinary Board v. Scott, 213 W.Va. 209, 216, 579 S.E.2d 550, 557 (2003) quoting 

ABA Model Standards for Imposing Lawyer Sanctions, 9.31 (1992)3. Mitigating factors are not 

3 The Scott Court held that mitigating factors which may be considered in determining the 
appropriate sanction to be imposed against a lawyer for violating the Rules of Professional 
Conduct include: (1) absence of a prior disciplinary record; (2) absence of a dishonest or selfish 
motive; (3) personal or emotional problems; (4) timely good faith effort to make restitution or to 
rectify consequences of misconduct; (5) full and free disclosure to disciplinary board or 
cooperative attitude toward proceedings; (6) inexperience in the practice of law; (7) character or· 
reputation; (8) physical or mental disability or impairment; (9) delay in disciplinary proceedings; 
(10) interim rehabilitation; (11) imposition of other penalties or sanctions; (12) remorse; and (13) 
remoteness ofprior offenses. 
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envisioned to insulate a violating lawyer from discipline. The mitigating factors present in this 

case are (1) personal or emotional problems; and (2) remorse. 

Although Respondent submitted medical records relating to his depression, the HPS notes 

that this Court has held that "[w]hile we understand that sometimes a lawyer's problems require 

the lawyer's utmost attention, this focus of a lawyer's attention should not come at the client's 

expense." Lawyer Disciplinary Board v. Sturm, 237 W.Va. 115, 128, 785 S.E.2d 821, 834 

(2016). The HPS further notes that this Court has adopted a high standard for determining 

whether this mitigation should apply. See syl. pt. 3, Lawyer Disciplinary Board v. Dues, 218 

W.Va. 104, 624 S.E.2d 125 (2005 ("In a lawyer disciplinary proceeding, a mental disability is 

considered mitigating when: (1) there is medical evidence that the attorney is affected by a 

mental disability; (2) the mental disability caused the misconduct; (3) the attorney's recovery 

from the mental disability is demonstrated by a meaningful sustained period of successful 

rehabilitation; and (4) the recovery arrested the misconduct and recurrence of that misconduct is· 

unlikely.") The HPS believes that Respondent was suffering from emotional problems, and 

perhaps depression, during this time, due to the circumstances of his divorce and failing practice. 

But Respondent's failure to meet the criteria suggests that this mitigating factor may not have 

been met. The HPS does believe that Respondent is remorseful for his conduct. 

VI. SANCTION 

The Rules of Professional Conduct state the minimum level of conduct below which no 

lawyer can fall without being subject to disciplinary action. Syllabus Pt. 3, in part~ Committee on 

Legal Ethics v. Tatterson. 173 W.Va. 613, 319 S.E.2d 381 (1984), cited in Committee on Legal 

Ethics v. Morton. 186 W.Va. 43, 45, 410 S.E.2d 279, 281 (1991). In addition, discipline must 

serve as both instruction on the standards for ethical conduct and as a deterrent against similar 

misconduct to other attorneys. In Syllabus Point 3 of Committee on Legal Ethics v. Walker, 178 

W.Va. 150,358 S.E.2d 234 (1987), this Court stated: 
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In deciding on the appropriate disciplinary action for ethical 
violations, this Court must consider not only what steps would 
appropriately punish the respondent attorney, but also whether the 
discipline imposed is adequate to serve as an effective deterrent to 
other members of the Bar and at the same time restore public 
confidence in the ethical standards of the legal profession. 

Indeed, attorney disciplinary proceedings are primarily designed to protect the public, to 

reassure it as to the reliability and integrity of attorneys and to safeguard its interest in the. 

administration of justice. See, Syl. Pt. 6, Committee on Legal Ethics v. Tatterson, 177 W.Va. 

356,352 S.E.2d 107 (1986), Syl. Pt. 3, Daily Gazette v. Committee on Legal Ethics, 174 W.Va. 

359,326 S.E.2d 705 (1984); Syl. Pt. 2, In re Daniel, 153 W.Va. 839, 173 S.E.2d 153 (1970). 

The ODC has recommended that Respondent's law license be annulled. Respondent has. 

recommended an additional suspension of three months, to be added to the remaining term of his 

current suspension. The HPS has considered both recommendations. If there had been no 

previous charges or disciplinary action against Respondent, the HPS believes that, due to the 

serious circumstances of Respondent's conduct with respect to Mr. Swafford, and due to 

Respondent's failure to appropriately respond to the charges, and to ODC's request for 

information, a one year suspension would be an appropriate sanction. The HPS, however, has 

looked at all of the circumstances, and due to the egregiousness of the violations, and because, 

Respondent is currently serving a three year suspension, the HPS believes that it is appropriate 

for this Court to annul Respondent's law license. The HPS acknowledges that this Court makes 

the ultimate decision on sanctions. 

VII. RECOMMENDED SANCTIONS 

Rule 3.15 of the Rules of Lawyer Disciplinary Procedure provides that the following 

sanctions may be imposed in a disciplinary proceeding: (1) probation; (2) restitution; (3)· 

limitation on the nature or extent of future practice; (4) supervised practice; (5) community 
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service; (6) admonishment; (7) reprimand; (8) suspension; or (9) annulment. It is the position of 

ODC that for his conduct Respondent's license should be annulled. 

"Disbarment of an attorney to practice law is not used solely to punish the attorney but is· 

for the protection of the public and the profession." Syi. pt. 2, In re Daniel, 153 W.Va. 839, 173 

S.E.2d 153 (1970); and Syi. pt. 6, Office ofODC v. Jordan, 204 W.Va. 495,513 S.E.2d 722 

(1998). Sanctions are not imposed only to punish the attorney, but also are designed to reassure 

the public's confidence in the integrity of the legal profession and to deter other lawyers from. 

similar conduct. Committee on Legal Ethics v. White, 189 W.Va. 135, 428 S.E.2d 556 (1993); 

Committee on Legal Ethics v. Walker, 178 W.Va. 150, 358 S.E.2d 234 (1987); Committee on 

Legal Ethics v. Roark, 181 W.Va. 260, 382 S.E.2d 313 (1989); Lawyer Disciplinary Board v. 

Friend, 200 W.Va. 368, 489 S.E.2d 750 (1997); Lawver Disciplinary Board v. Keenan, 208 

W.Va. 645, 542 S.E.2d 466 (2000). For the public to have confidence in our disciplinary and 

legal systems, lawyers such as Respondent whose continual pattern of neglect of his clients and 

their interests and demonstrated disregard for the rules of substance and procedure must be 

removed from the practice of law. A severe sanction is also necessary to deter other lawyers 

from engaging in similar conduct. 

A principle purpose of attorney disciplinary proceedings is to safeguard the public's 

interest in the administration ofjustice. Daily Gazette v. Committee on Legal Ethics. 174 W.Va. 

359,326 S.E.2d 705 (1984); Lawyer Disciplinary Board v. Hardison, 205 W.Va. 344, 518 S.E.2d 

101 (1999). This type of conduct has a dramatic impact on the public's confidence in the· 

integrity of the Bar and annulment is the appropriate sanction. See Lawyer Disciplinary Board v. 

Wade, 217 W.Va. 58,614 S.E. 2d 705 (2005. 
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For the reasons set forth above, the Hearing Panel Subcommittee recommends the 

following sanctions: 

A. That Respondent's law license be annulled; 

B. That in the event Respondent is reinstated in the future, his law practice be. 

supervised for a period of time to be detennined by the Hearing Panel 

Subcommittee presiding over the respective reinstatement proceedings; 

and 

C. 	 That Respondent, if suspended or disbarred, must comply with the 

mandates of Rule 3.28 of the Rules of Lawyer Disciplinary Procedure; and 

D. 	 That Respondent be ordered to pay the costs of these proceedings pursuant 

to Rule 3.15 of the Rules ofLawyer Disciplinary Procedure. 

Richard M. Yurko, Es lre, 
400 White Oak Boulevard 
Bridgeport, West Virginia 26330 

JOhn~O?!:2:t:ft4 

Post Office Box 365 
Parson, West Virginia 26287 

Charleston, West Virginia 25303 

Dr. K. Edward Grose 4 
2305 Winchester Road 
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CERTIFICATE OF SERVICE 

This is to certify that I, Andrea J. Hinerman, Senior Lawyer Disciplinary Counsel for 

the Office ofDisciplinary Counsel, have this day, the 5th day ofJanuary, 2018, served a true 

copy of the foregoing "REPORT OF THE HEARING PANEL SUBCOMMITTEE" 

upon Kyle G. Lusk, Esquire, counsel for Respondent David S. Hart, by mailing the same via 

United States Mail, with sufficient postage, to the following address: 

Kyle G. Lusk, Esquire 
220 North Fayette Street 
Beckley, West Virginia 25801 

Notice to Respondent: for the purpose of filing a consent or objection hereto, 

pursuant to Rule 3.11 ofthe Rules ofLawyer Disciplinary Procedure, either party shall have 

thirty (30) days from today's date to file the same. 


