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INTRODUCTION 

Petitioners agreed to the Joint Stipulation and the three-judge Panel it created. There is 

no doubt, however, that the process was an eleventh-hour scramble to devise a novel, untested 

alternative to an imminent jury trial. It is thus unsurprising that the proceeding devised by the 

parties and the Presiding Judge was fatally defective. V ALlC and its amici incorrectly - and 

~ather brazenly - portray Petitioners' request for relief as contesting the legitimacy of the 

Business COlil"'t Division. If the shoe were on the other foot, VALle would almost certainly have 

brought the same challenge. Voiding the proceeding below will pose no threat "to dilute or 

weaken the ability of the Business Court to be flexible and creative in resolving business 

disputes in an expedited and cost-effective manner." Br. ofAmicus Curiae Defense Trial 

Counsel of W. Va., at 1. Indeed, Petitioners requested transfer to the Business Court, and they 

support its concept and purpose. They trust and hope that review of this case will lead this Court 

to evaluate the evolving needs of the Division's litigants and judges, and to establish guidelines 

to ensure those needs are met within the bounds of the First Amendment, the State constitution, 

and judicial canons. 

VALle suggests, unfortunately, that this appeal signifies an effort by Petitioners to smear 

the Presiding Judge. To the contrary, the errors below arose from good-faith efforts among the 

parties and the tribunal. Given the unique circumstances and short timeframe on the eve of trial, 

no bases for objection were within the experience of any signatory. The Presiding Judge was the 

first to express doubts concerning the confidentiality provision, though by then, the opening 

morning in front of the Panel, nothing was stopping the proceedings from going forward. 

Nor is this appeal an assault on alternative dispute resolution in general, or arbitration in 

particular. Petitioners challenge only the unique and unprecedented process used below, seeking 

clarification and guidance concerning the meaning and scope of a lone, unexplained reference in 



Trial Court Rule 29(e) permitting a Resolution Judge to "arbitrate" a Business Court dispute. This 

Court's intervention is required because the Division's application ofT.C.R. 29(e) in this instance 

is flatly inconsistent and irreconcilable with the nationwide body of law governing arbitration by 

sitting judges. 

The freedom of contract and its attendant flexibility and certainty that arbitration 

proponents hold so dear are enhanced, not reduced, by rules and procedures to protect 

constitutional rights and the public interest, thereby secunng the valid participation of 

governmental entities. See Br. of Amicus Curiae Defense Trial Counsel of W Va., at 1 

(emphasizing that it "has always advocated for the consistent application of clear laws and legal 

principles"); Br. ofAmicus Curiae W Va. Chamber ofCommerce, at 1 ("The Chamber's interest 

has always been to foster a stable legal environment in which our state laws and regulations are 

applied in a uniform and predictable manner."). Where the State, its agencies, and political 

subdivisions are concerned, the agreement of the parties to arbitrate is the beginning point in 

ascertaining whether the award may be enforced, but it is not the end. 

V ALIC wants to convince this Court that the procedure employed was authorized under 

the rules. Indeed, V ALIC resists from the outset this Court's review ofthe Final Decision, pointing 

out that the parties bargained for a final and non-appealable resolution. And, V ALIC says, even 

if this Court reanalyzes the Joint Stipulation under the factual and legal framework urged by 

Petitioners, it would be bound to arrive at the same outcome. 

Not so. This appeal is important because what occurred below was an illegal proceeding 

arising from an agreement to arbitrate that was unenforceable, thereby rendering any ultimate 

decision void. Further, as set forth in the opening brief, the Panel simply failed to follow the 

framework set forth in 1MB I and thereby ruled in error on the merits, warranting reversal. Finally, 

unless this appeal is granted, at least 3,200 State TDC participants still invested in the V ALIC 
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aIUlUity will be deprived of resolution to the very questions this Court wanted answered more than 

three years ago. And West Virginia will be the only jurisdiction authorizing proceedings remotely 

like the one now before this Court. 

I. THE "ARBITRATION" WAS AN ILLEGAL PROCEEDING. 

VALIC emphasizes, and Petitioners do not dispute, that all the parties intended the Joint 

Stipulation as a contract to arbitrate. As devised and executed, however, it was an illegal contract 

to arbitrate. It was illegal in formation and execution because it prescribed and then proceeded in 

a novel fashion not permitted by the rules and canons governing the Business Court Division and 

judges and because public processes were intended to be - and then were - kept secret from the 

public before being disclosed on appeal. 

Certainly, the law cannot discriminate against arbitration agreements. But agreements to 

arbitrate are not entitled to preferential treatment by being enforced despite defects that would void 

any other contract. See, e.g., syl. pt. 5, Parsons v. Halliburton Energy Servs., Inc., 237 W. Va. 

138, 785 S.E.2d 844 (2016) ("Nothing in the [FAA] overrides normal rules of contract 

interpretation. Generally applicable contract defenses ... may be applied to invalidate an 

arbitration agreement." (citations and internal quotation marks omitted)). In West Virginia, 

contracts to accomplish illegal purposes are unenforceable. See Gaddy Eng 'g Co. v. Bowles Rice 

McDavid Graff & Love, LLP, 231 W. Va. 577, 589, 746 S.E.2d 568, 580 (2013) (Loughry, J, & 

Davis, J., concurring) (citing syI., Ben Lomond Co. v. McNabb, 109 W. Va. 142, 153 S.E. 905 

(1930)). Secret arbitration proceedings conducted by the public judiciary in public facilities 

involving public agencies are against the rules and unconstitutional, rendering the Joint Stipulation 

here unenforceable. 
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A. The Applicable Rules and Canons Prohibit the Judicial Arbitration Attempted Here. 

Courts repeatedly laud arbitration as a flexible, inexpensive alternative to traditional 

litigation. But the devil, as usual, is in the details. Boundaries and methodologies that seem routine 

in private arbitrations may not be fully adaptable to a state-annexed arbitration, and especially one 

involving a state judiciary. Trial Court Rule 29.04(e) illustrates one example by severely curtailing 

communications to the Presiding Judge regarding ADR efforts. That rule is entirely consistent 

with Rule 3.9 of the West Virginia Code of Judicial Conduct, which commands that "[a] judge 

shall not act as an arbitrator or a mediator," nor "perform other judicial functions apart from the 

judge's official duties." The latter rule "extends to judges going outside their regular judicial 

duties to assist in dispute resolution, whether or not for pecuniary gain, unless doing so is expressly 

authorized by law, such as by court rule." ABA Joint Commission to Evaluate the Model Code of 

Judicial Conduct, Report 114 (Nov. 2006).1 VALlC asserts that the Presiding Judge could mediate 

and arbitrate as part ofhis "assigned judicial duties." But the law nowhere supports that position. 

Cf Diagnostic Radiology Assocs. v. Jeffrey M Brown, Inc., 193 F.R.D. 193, 195 (S.D.N.Y. 2000) 

(noting "no express authority" for federal judge to arbitrate dispute between willing personal 

acquaintances); DeOliveira v. Liberty Mut. Ins. Co., No. 329390, 2003 WL 21101303, at *1 (Conn. 

Super. Ct. May 1, 2003) (no authorization for state-court judge to serve as agreed arbitrator). 

Federal judges are likewise prohibited from serving as arbitrators. See Diagnostic 

Radiology Assocs., 193 F.R.D. at 195. Canon 4(A)(4) of the Code of Conduct of United States 

Judges, reproduced at http:/",vww.uscourts.gov/judges-judgeships/code-conduct-tmited-states

1 A synopsis of an advisory opinion from the Judicial Investigation Commission is set forth on the 
Court's website to the effect that a "[j]udicial officer may not serve as an arbitrator in an international (or 
any) dispute." W. Va. Judicial Investigation Comm'n, Advisory Op. (Aug. 26, 1988), appearing at 
http://www.courtswv.govllegal-community/advisoly-opinions.htm#Service. On inquiry. Commission 
Counsel was unable to locate a copy of the opinion. 
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judges#e, provides that "[a] judge should not act as an arbitrator or mediator or otherwise perform 

judicial functions apart from the judge's official duties unless expressly authorized by law." The 

federal Canon closely parallels that of Rule 3.9 and the comment to the Model Code. 

A commenter on the Strine litigation noted that "[t]he problem with having a sitting judge 

serve as arbitrator in such proceedings, it would seem, has less to do with what defines 'arbitration' 

and more to do with what defines the judiciary." Robinson, Tyler B., What is Arbitration? A 

Delaware Federal Court Poses the Primordial Question, 18 No. 1 IBA Arb. News 116, 118 (Feb. 

2013). "When ajudge sits as arbitrator - even under clearly delineated rules premised on party 

consent, applying arbitral procedures that need not follow established law and procedure, and 

resulting in an 'award' that is treated like any other arbitral award - it confuses litigation and 

arbitration to an impermissible degree." Id. The confusion arises because the judge's action, no 

matter how well-meaning, "undermines important societal values that inform who the judiciary is, 

'the role it performs, and the obligations it has to the public." Id. 

B. Case Authorities Illustrate the Reasons for the Rules and Canons. 

When raised, courts repeatedly and consistently reject the notion that state or federal judges 

may serve as arbitrators and trial court judges at the same time. These authorities further highlight 

the reasons why such dual service is impermissible. In DDI Seamless Cylinder International, Inc. 

v. General Fire Extinguisher Corp., 14 F.3d 1163 (7th Cir. 1994), the parties agreed to have their 

dispute referred to a magistrate judge for arbitration. The defendant appealed the magistrate 

judge's award in favor of the plaintiff. 14 F.3d at 1164. "Federal statutes authorizing arbitration," 

Judge Posner, the author of the opinion, observed, "do not appear to authorize or envisage the 

appointment ofjudges or magistrate judges as arbitrators." DDI, 14 F.3d at 1165. Judge Posner 

noted the oddity that would result "ifjudges or magistrate judges could double as arbitrators," that 
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is, th~ district court - by separate strokes of the pen from different members of the same bench 

- could effectively confirm its own arbitration awards: 

Even more curious, ingenious, and economical would be a procedure by which a 
judge or magistrate judge would on day 1, wearing his judge's hat, encourage the 
parties to submit their dispute to arbitration; would on day 2, wearing his 
arbitrator's hat, arbitrate the parties' dispute; and on day 3, wearing his judge's hat 
once more, would confirm the arbitration award. 

Id. at 1165-66. Judge Posner's hypothetical, illustrating the untenability of the magistrate judge's 

award being affirmed outright, is all too real here; it describes exactly what happened in this case. 

Judge Posner suggested that such a methodology "is so remote from the procedures that 

federal judicial officers are authorized to use that the final order emanating from it might well be 

void - as if a judge issued an order directing President Clinton to go on a pilgrimage to Mecca." 

Id. at 1166; see also Hatcher v. Consolidated City of Indianapolis, 323 F.3d 513, 520 (7th Cir. 

2003) (parties' agreement to refer fee dispute to specific magistrate judge set aside because "the 

reference cannot be carried out and the consent is ineffective" (emphasis added)). The imagined 

procedures are simply unworkable in the Business Court context.2 

Similar facts produced a similar repudiation in Heenan v. Sobati, 117 Cal. Rptr. 2d 532 

(Cal. Ct. App. 2002). Instead of proceeding to trial, the parties in Heenan agreed to submit their 

contract dispute to binding arbitration before another judge on the same court, waiving the right to 

appeal. The judge entered an arbitration award for the plaintiffs, who appealed the confirmation 

order after the reviewing arbitration commissioner declined to grant them attorney fees as costs of 

the proceedings. The court in Heenan rejected from the outset the concept of public judges as 

2 Thus, VALlC's complaint that "Petitioners never moved below to vacate or clarify the Final 
Decision," Respondent's Br. at 8, is irrelevant. The Final Decision's confirmation was self-executing by 
the Business Court's entry of the conforming Final Order. But it is also the case that 'jurisdictional 
challenges of a substantive nature do not fall under the authority of the arbitrators," with the result that 
"there is no reason to require [their] submission to the arbitrators." Int'l Brotherhood ofElec. Workers, 
Local Union No. 545 v. Hope £lec. Corp., 380 FJd 1084, 1102 (8th Cir. 2004). 
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arbitrators. "We start by dismissing a fictional creature that appears as often as reports ofthe Loch 

Ness monster: the stipulation's oxymoronic reference to 'judicial binding arbitration' by a sitting 

judge. There is no such statutorily created beast." 117 Cal. Rptr. 2d at 535. "Like the mythical 

chimera, out of incongruous parts, the parties have created something which does not exist." Id 

(citation and internal quotation marks omitted). 

The Heenan court explained that "[j]udicial involvement in contractual arbitration is 

limited to the award enforcement process." 117 Cal. Rptr. 2d at 536. As such, "stipulations to 

invoke the [state arbitration act] cannot stand as to sitting judges," id, rendering void the parties' 

agreement in Heenan to have Judge David T. McEachen issue an arbitration award: "As a sitting 

judge, Judge McEachen cannot conduct a contractual arbitration. Public judging operates in the 

public eye, with reported proceedings and under appellate review, to both dispense justice and 

'satisfy the appearance ofjustice. '" Id at 537 (quoting TJX Companies, Inc. v. Superior Court, 

104 Cal. Rptr. 2d 810, 814 (Cal. Ct. App. 2001». "Distinctions blur if sitting judges, their salaries 

paid by the state, conduct private, binding arbitrations in the public's courthouses - shielded from 

the need to follow established rules of law or to justify their decisions by reason, evidence and 

precedent." Id (citations omitted). The court concluded that "[s]ince Judge McEachern acted in 

his official capacity as a judicial officer ... there was no 'arbitration' award ... to confirm." Id 

at 538. Consequently, the arbitration commissioner's confirmation order was invalid, and the 

matter was transferred back to Judge McEachern for further proceedings. See id at 539-40. 

The same theme resounds in Team Design v. Gottlieb, 104 S.W.3d 512 (Tenn. Ct. App. 

2002), overruled in part on other grounds, Tuetken v. Tuetken, 320 S.W.3d 262, 268 (Tenn. 2010), 

an appeal from a trial judge's "binding mediation."3 The Gottlieb court reviewed the Tennessee 

3 Despite the proceeding's characterization as a "mediation," it was undisputed that the trial judge 
"made no attempt" to settle the dispute before her. Gottlieb, 104 S.W.3d at 517. 
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court-annexed ADR scheme, concluding that the non-binding nature of the various approaches 

were "designed to preserve the parties' right of self-determination," id. at 524, and that the role of 

trial judges had been "carefully limited" to permit them to "participate only in judicial settlement 

conferences," id. at 522. Only non-judicial neutrals may conduct mediations, arbitrations, or other 

ADR proceedings. See id. at 522-24. Because the trial judge ventured beyond her prescribed role, 

and because the rules contemplated solely non-binding ADR, the court of appeals vacated the 

lower court's dispositive order and remaiided the matter for further proceedings. 

Tennessee's methodology is typical of court-annexed arbitration schemes throughout the 

nation. See, e.g., ARIZ. REv. STAT. § 12-133 (2012) (neutral arbitrators and right of appeal with 

trial de novo); FLA. STAT. § 44.103 (2007) (same); HAW. REV. STAT. § 601-20 (2000) (non-binding 

arbitration with neutral arbitrators); Ill. S. Ct. R. 86-87, 93 (neutral arbitrators and right of appeal 

with trial de novo); NEV. REv. STAT. § 38.250 (2005), Nev. Arb. R. 7, 18 (same); N.C. GEN. STAT. 

§ 7A-37.1 (2013) (same); N.J. STAT. § 2A:23A-l, et seq. (1987) (neutral arbitrators with right of 

appeal); R.I. Super. Ct. Arb. R. 2, 5 (neutral arbitrators and right of appeal with trial de novo); 

WASH. REv. CODE § 7.06.040, -.050 (2011) (same). Long ago, in MacFadden v. Benverga, 48 

N.E.2d 166 (N.Y. 1943), New York's highest court summarily affirmed an order of prohibition 

against an arbitration award made by a trial judge "on the ground that the Justice could not act as 

arbitrator of issues in an action regularly pending before him for trial." Id. at 569.4 Judicial 

arbitration, in jurisdictions offering it at all, appears to be unifonnly of the non-binding variety. 

II. VOID CONTRACTS AND VOID PROCEEDINGS PRODUCE VOID RESULTS. 

According to VALle, the parties' agreement to confer decision-making authority on the 

Panel confines this Court's review to all but the most egregious instances of misconduct. The Joint 

4 See also Maryland Judicial Ethics Committee, Op. No. 1976-09 (Sept. 20, 1976) (concluding that 
a judge may not act as an arbitrator in a pending court case, regardless of compensation). 
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Stipulation, however, is void ab initio. "A void order is a complete nullity from its inception and 

has no legal effect." Cushingv. Greyhound Lines, Inc., 965 N.E.2d 1215, 1234 (III. Ct. App. 2012) 

(citations and internal quotation marks omitted here and infra). Further, "[a] judgment is void (as 

opposed to voidable) ... if the court that entered it lacked jurisdiction." Id. Structural defects 

voiding an order or judgment void can result from "the court's lack of (1) personal jurisdiction or 

(2) subject matter jurisdiction, but it can also be (3) that the court lacked the power to render the 

particular judgment or sentence." Cushing, 965 N.E.2d at 1234; see also Gottlieb, 104 S.W.3d at 

525 ("A judgment is considered void if the record demonstrates that the court entering it lacked 

jurisdiction over either the subject matter or the person, or did not have the authority to make the 

challengedjudgment." (citations omitted) (emphasis added)). West Virginia law is in accord. See 

Roberts v. Hickory Camp Coal & Coke Co., 58 W. Va. 276, 52 S.E. 182, 185 (1905) ("[T]he 

defective or wrongful execution of the power to hear and determine a cause . . . renders the 

judgment merely voidable, and the lack ofpower to hear the cause at all ... renders the judgment 

void." (citation omitted); Childers v. Loudin, 51 W. Va. 559,42 S.E. 637, 639 (1902) (court order 

entered in adjournment upon term expiration "probably absolutely void"). 

Some courts consider the third category of defect "as a subspecies of subject matter 

jurisdiction while others characterize it as a situation where a court acts in excess of its 

jurisdiction," that is, ultra vires. Cushing, 965 N.E.2d at 1234. 

When a court exercises its authority, it must proceed within the confines of that law 
and has no authority to act except as that law provides. A court is not free to reject 
or expand its statutory authority despite the desirability or need for such action. 
Any action the trial court takes that is outside the statute's stricture is void. 

Id. VALle's contentions that Petitioners and the public were not prejudiced by the manner in 

which the proceedings below were conducted are not only incorrect, but beside the point. See id. 
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at 1236 (rejecting same argument because "[t]he question of prejudice, however, is a determining 

factor when an order is voidable, not when it is void" (citation omitted)). 

This Court has never required a showing of prejudice to acknowledge a judgment as void 

and reverse it. See, e.g., State ex reI. Reece v. Gies, 156 W. Va. 729, 739,198 S.E.2d 211, 216 

(1973) (voiding judgment entered by justice of the peace having pecuniary interest in the trial of 

the case); State ex rei. Burgett v. Oakley, 155 W. Va. 276, 282,184 S.E.2d 318, 321-22 (1971) 

(finding indictment a "nullity" where statutory grand jury selection process not followed); State 

ex rei. Moats v. Janco, 154 W. Va. 887,898, 180 S.E.2d 74,81 (1971) (voiding judgment entered 

by justice of the peace); State v. Howard, 137 W. Va. 519, 545, 73 S.E.2d 18,32-33 (1952) 

(indictment void where returned by illegally constituted grand jury). 

Nor has this Court ever hesitated to deny enforcement of void contracts. The petitioners 

in Shonk Land Co. v. Joachim, 96 W. Va. 708, 123 S.E. 444 (1924), sought to enjoin a county 

board of education's payment of contract indebtedness for school construction and improvements 

in excess of the current year's funding, incurred in violation of State law. Though branding the 

case a "hard one," this Court granted the requested injunction, holding that the "contracts under 

consideration were illegal and void, made expressly so by the statute, and cannot be enforced." 

123 S.E. at 449. Nearly thirty years earlier, in Dempsey v. Board ofEducation ofHardee District, 

40 W. Va. 99,20 S.E. 811 (1894), this Court affirmed the denial of mandamus relief to a business 

creditor on indistinguishable facts, noting that a sheriffs draft obtained against an insolvent school 

board "is issued without authority and in disobedience of the law, and operates as a contraction of 

a debt in disobedience of the constitution, and is ultra vires, null, and void." 20 S.E. at 812. 

Federal courts have voided judgments as having been rendered ultra vires. In Hameli v. 

Nazario, 930 F. Supp. 171 (D. Del. 1996), an employment dispute, the district court ruled that, 

apart from the plaintif:fs tort claims alleging, inter alia, emotional distress, due process entitled 
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him to a pre-termination hearing on the propriety of his discharge. Instead of enlisting a state 

official, the parties persuaded the magistrate judge facilitating settlement to conduct the hearing, 

which entailed "innumerable hours of testimony" and produced "a lIS-page opinion" favorable to 

the plaintiff. 930 F. Supp. at 173. The defendants appealed to the district court, notwithstanding 

that the parties had agreed to be bound by the magistrate judge's decision and to waive appellate 

review. The court noted that the evidence-gathering function performed by the magistrate judge 

relating to the termination was in excess ofthe court's proper jurisdiction, limited to the tort claims. 

The district court observed ruefully that "perhaps lulled by the seeming agreement of the 

parties, neither the parties or the judicial officers involved analyzed with sufficient care the court's 

interest in this matter, to wit, its limited jurisdiction." Hameli, 930 F. Supp. at 183. The court, 

recognizing that "parties may not waive a deficiency in subject matter jurisdiction," id. at 180, 

and, further, that "they cannot by agreement add to the jurisdiction of a federal judicial officer," 

id. at 182, reluctantly concluded that the only permissible disposition was to vacate as void the 

magistrate judge's opinion. The court so ordered, though it acknowledged "the monumental waste 

of time and money engendered by this aborted proceeding." Id. at 183. 

Regardless, V ALIC misses the mark in contending that no harm resulted from the 

procedure used below, the lack of prejudice implicitly underlying the affirmances in DDI and 

Heenan. The prejudice inquiry finds no purchase in the instant case, however. First, unlike DDI 

and Heenan, the Presiding Judge wore all three hats. This is a significant distinction because, as 

set forth in the hypothetical described in DDI, the Presiding Judge ostensibly would have sat in 

review of the Panel's Order, which he served on. 

1 I 




Moreover, the proceedings below, unlike the courtroom "arbitrations" set aside by the 

courts in DDI and Heenan, violated the public's constitutional right to full access.s VALIC's 

insistence that the proceedings were effectively open cannot be squared with the sealing of the 

Joint Stipulation and the Final Decision, which required an appeal (that V ALIC wants to also 

suppress as waived) to bring them into the public light for the first time. From a jurisprudential 

standpoint, withholding private arbitration decisions made by public judges deprives the bench 

and bar of precedential authority from which the law inevitably develops. 

The concept of the public as a silent - but necessary - party to an arbitration agreement 

involving governmental entities was evident in Wyatt-Doyle & Butler Engineers, Inc. v. City of 

Eufaula, 13 P.3d 474 (Okla. 2000). In Wyatt-Doyle, a private engineering firm commenced a 

contractual arbitration proceeding against a municipality and received an award for services 

rendered amounting to nearly $200,000. The trial court nevertheless declined to confirm the 

award, accepting the City's argument that "the contract ... was void," id. at 475, because it violated 

the prohibition of Article 10, § 26 of the Oklahoma Constitution against incurring debt in excess 

of the current year's revenues. 

The Supreme Court of Oklahoma affirmed, instructing that the engineering firm "cannot 

successfully argue that the City ofEufaula waived its constitutional right because Article 10, § 26 

was not enacted as a protection for municipalities, but as a protection of the people from the 

excesses of governmental entities, which includes municipalities." The court continued: 

The right does not belong to the City of Eufaula. It is not for the protection of the 
City ofEufaula, but it is a right meant to protect the taxpayers ofEufaula. The City 
of Eufaula cannot waive a constitutional right belonging exclusively to the people 
by submitting the question to an arbitrator. 

S See Delaware Coalition/or Open Gov't, Inc. v. Strine, 733 F.3d 510 (3d Cir. 2013). VALlC's 
amicus prefers the dissenting opinion in Strine. See Hr. 0/Amicus Curiae W. Va. Chamber o/Commerce, 
at 10-11. Ofcourse, the Strine dissent did not carry the day and represents a minority in a sea of authority 
recognizing the inherent problems that are caused by trial judges serving as arbitrators. 
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Wyatt-Doyle, 13 P.3d at 477. Just so here, as the First Amendment guarantee of public access to 

court proceedings recognized by the Supreme Court in Richmond Newspapers, together with the 

open-courts command of Article III, § 17 of the Constitution of West Virginia, manifest rights 

belonging to the people, intended for their protection, and not subject to waiver. 

The court in Wyatt-Doyle realized that pro,tection of the public might work "an unfortunate 

result" for the otherwise prevailing party, 13 P.3d at 479, and, indeed, "courts traditionally look 

for ways to enforce agreements entered into by parties," Hameli, supra, at 181. Nevertheless, 

VALlC's "inconvenience must yield to the larger and more important necessity of enforcing the 

safeguards enacted by the people into the Constitution." Wyatt-Doyle, 13 P.3d at 479; see also 

Rapid Settlements, Ltd. v. Symetra Life Ins. Co., 234 S.W.2d 788, 795, 800 (Tex. Ct. App. 2007) 

(affirming injunction against arbitration award obtained in "attempt to evade the safeguards" 

interposed by state statute ensuring fairness ofstructured settlements, because scope of arbitration 

agreement "cannot extend to what the law forbids"). 

III. THE PURPORTED APPEAL WAIVER IS INEFFECTIVE. 

VALIC contends that this Court may not entertain Petitioners' appeal, relying on the Joint 

Stipulation's provision that "[t]he decision of the arbitrators is final and non-appealable." To the 

contrary, an appellate court has ample jurisdiction to correct ultra vires acts within its purview. 

For instance, in R.L.B. v. State, 486 So.2d 588 (Fla. 1986), the Supreme Court ofFlorida instructed: 

The entry of an order or judgment - the commission of any official judicial act for 
that matter - when it is ultra vires . .. is a departure from the essential requirements 
oflaw. It is more than a mere error oflaw; it is disregard of the law. It is therefore 
subject to being quashed by the court having general appellate jurisdiction over the 
court in which the ultra vires act took place. Moreover, the appellate court's 
judicial power in this regard does not depend on the aggrieved party's having a 
right to an appeal. The subject-matter jurisdiction of a court and a party's 
entitlement to invoke it are concepts that should be clearly distinguished. 
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ld. at 590 (citations omitted) (emphasis added). Similarly, the court in Gottlieb acknowledged that 

the appellant "had not objected to the procedure" prior to the adverse decision being made, 104 

S.W.3d at 517, but it recognized that "[a] void judgment lacks validity anywhere and is subject to 

attack from any angle." ld. at 525 (citation omitted). Likewise, in Hameli, supra, the court, in 

defense of its jurisdiction, gave no effect to the purported appeal waiver. Here, this Court is the 

only one having general jurisdiction over the Business Court Division, and it may exercise that 

jurisdiction to determine that the Final Decision and Final Order are ultra vires and thereby void. 

This Court's own cases demonstrate that an appeal rendered vulnerable by waiver, choice, 

or other reason does not foreclose review of a void order or judgment. See syI. pt. 5, Moats, supra 

(holding in habeas proceeding that "'[a] void judgment, being a nullity, may be attacked, 

collaterally or directly, at any time and in any court whenever any claim or right is asserted under 

such judgment. '" (quoting syI. pt. 3, State ex rei. Bradley v. Johnson, 152 W. Va. 655, 166 S.E.2d 

137 (1969»). Thus, V ALIC's "waiver" responses to Petitioners' jurisdictional arguments, see 

Respondent's Br. at 39-40, cannot hold water. Though Petitioners agreed to and participated in 

the arbitration without objection (except as to the initial, unqualified confidentiality provision), the 

decisions in DDI, Hatcher, Heenan, and Gottlieb all involved consented-to lower tribunal 

proceedings whose legitimacy could not be upheld because, in the words of the court in Hatcher, 

"the consent is ineffective." 323 F.3d at 520. Wyatt-Doyle, Hameli, and Gottlieb instruct that 

proceedings in violation of fundamental public rights or in excess of statutory jurisdiction are null 

and void, like the contracts before this Court in Shonk Land Co. and Dempsey. See also Nationwide 

Mut. Ins. Co. v. Conley, 156 W. Va. 391, 397, 194 S.E.2d 170, 173 (1972) ("A contract, void Ab 

initio, is without legal effect. Such contract never had any legal existence."). 

Finally, the appeal waiver fails on fundamental contract grounds. As evidenced by its 

omission of a severability clause, the Joint Stipulation was an "entire" contract. See, e.g., Dixie 
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Appliance v. Bourne, 138 W. Va. 810, 813-14, 77 S.E.2d 879, 881 (1953) ("A contract is entire, 

and not severable, when by its terms, nature, and purposes it contemplates and intends that each 

and all of its parts, material provisions, and the consideration, are common each to the other and 

interdependent." (citation and internal quotation marks omitted)). The Joint Stipulation had a 

single purpose: to provide for arbitration of the parties' dispute. That purpose was frustrated, and 

the agreement made void, by its resort to an ultra vires procedure. The contract being invalid per 

se logically invalidates each of its component terms, including the appeal waiver. See, e.g., HB. 

Claflin & Co. v. Foley, 22 W. Va. 434, 441-42 (1883) (holding that ''two deeds ... taken and 

considered as parts of one and the same contract or transaction, then the first being fraudulent and 

void on its face, the whole contract or transaction ... must be held to be fraudulent and void"). 

IV. THE 1991 CONTRACT DESERVES TO BE CONSTRUED ON ITS OWN TERMS. 

The Panel's decision on the merits warrants reversal. Put simply, the Panel repeated the 

circuit court's error noted in 1MB I: it ruled on the 2008 Contract without any consideration of the 

1991 Contract. During the hectic last six months of2008, Petitioners engaged in exhaustive efforts 

to obtain the transferring participants' funds in compliance with House Bill 101. The Panel 

construed those efforts as extrinsic evidence of the parties' intentions as to both contracts, even 

though the 2008 Contract adopted - and did not alter - the language contained in the 1991 

Contract, and the 2008 "negotiations" represented a "detente" in order to effectuate the statutory 

mandates. Further, the Panel did not rule on all the merits; 3,200 TDC participants yet invested in 

the V ALIC annuity have been deprived of an essential purpose of the parties' agreement by the 

Panel's failure to construe the 1991 Contract, contrary to this Court's instructions in 1MB 1. 

A. There is Only One Reliable Source ofExtrinsic Evidence ofthe Parties' Intent. 

If extrinsic evidence is necessary, the only testimony concerning events in 1991 came from 

James Sims, CBRB's Executive Director who was a signatory to the 1991 Contract. Sims 
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explained the negotiations with VALIC and the purpose of the 1991 LOU. Mr. Sims's 

understanding was not just a "snapshot" in time, as VALIC would have it, but was a clarifying and 

confirming statement of the Contract terms. Those terms were corroborated by Jim Costello, 

VALlC's designated contract liaison and LOU signatory. Mr. Costello emailed several VALIC 

officers in 1998 that "there is no fee in or out other than a 20% restriction to the money market 

fund." JA 3973. The signatories for each party agreed on the scope ofthe restriction. That remains 

unchallenged by any evidence to the contrary; it is, in fact, confirmed by the probative extrinsic 

evidence. In the 1995 promotional brochure, approved and used by V ALlC, the CPRB explained 

to participants that the only restriction on transfers out of the VALIC annuity was a 20% annual 

ceiling to the money market account; there were no restrictions on the stock fund, bond fund, or 

the additional, balanced fund. Id 3468-70. References to third-party consultant reports, insofar 

as they may be in tension with the understanding of the signatories in the flesh, are irrelevant. 

Those opinions are also largely suspect, as the evidence before the Panel was that the consultants 

received only partial or incorrect copies of the 1991 Contract. See J.A. 2060-78. 

B. VALIC's Spin on the TDC Statute Conflicts with the Implementing Regulations. 

V ALIC attempted to deflect efforts below to interpret the 1991 Contract by arguing that it 

relied on the 1990 legislative enactment. V ALIC maintains that because the 1990 statute then 

precluded participants from leaving the TDC Plan, it prevented "mass" withdrawals from the 

annuity decades later, regardless of regulatory and legislative amendments in the interim. The 

1991 Contract, however, does not address "mass" transactions, or Plan-wide transactions at all. 

Only participant transactions are detailed, which, by definition, must be in-plan transactions. A 

Participant cannot direct or redirect a portion of his or her retirement funds to any investment 

except those "made available by the [Consolidated Public Retirement] Board" and offered within 

the TDC Plan. 162 C.S.R. 3 § 5.1 (1991). Other sections of this same regulation, implementing 
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the TDC statute and publicly available when the 1991 Contract was negotiated, contemplate the 

merger, consolidation, or transfer of the assets of the TDC Plan with or to another plan: 

100% Vesting on Termination of the Plan. Upon termination or partial termination 
of the Teachers' Defined Contribution System and Trust by formal action of the 
State or for any other reason, or if Employer Contributions permanently 
discontinue[d] for any reason, there shall be vested 100 percent in each Member 
directly affected by such action the amount allocated to the [Plan] Annuity Account 
ofeach member, and the Board shall make payment to the Member in cash as soon 
as practicable after liquidation of the assets of the Trust. 

Id. § 8.1-8.2 (emphasis added). Those provisions remained unchanged in the rules effective June 

1, 2008, and V ALIC should have transferred all the funds "as soon as practicable." V AllC cannot 

credibly assert that the statute was paramount in its understanding and ignore the regulations issued 

thereunder. If, in 1991, V ALIC was truly as concerned as it now asserts about mass transfers out 

of its annuity product, or about investments following participants out of the TDC Plan, it should 

have contracted for those events. 6 With respect to the TDC Plan (and all other State plans), the 

"plan document" consists of the governing State statutes and regulations. See syl. pts. 16-17, 

Dadisman v. Moore, 181 W. Va. 779,384 S.E.2d 816 (1988). 

C. Anne Lambright's 2008 Testimony Does Not Illuminate the 1991 Contract. 

Anne Lambright, the Executive Director of the CPRB in 2008, oversaw the significant 

operational efforts required to implement the statutory transfer of the TDC Plan participants to the 

TRS, but her out-of-context explanations of how VALlC construed the 1991 Contract seventeen 

years after the fact have minimal relevance. More relevant is her testimony that "V ALlC would 

never let me get the money." J.A. 5526. Ms. Lambright revealed that, as the 2008 dispute 

6 The 1991 LOU explains that it is "expressly understood that the Contract will be subject to the 
laws and interpretations in the State of West Virginia." J.A. 0012. VALlC assured that it "will oomply 
with all statutory and regulatory requirements as it relates to V ALlC participants." Jd. at 0268. 
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unfolded, VALIC had asserted its previously undisclosed view of the 20% Rule as leverage in 

negotiations with the State on another matter. See generally id. 5528-84. 

Ms. Lambright was not active in those separate negotiations, and she personally disagreed 

with VALlC's new theory. Ms. Lambright acknowledged her "understanding and my board's 

understanding that VALIC had total control of this money," explaining that "up to that point I 

would agree on an individual level that they had never stopped someone from taking out all their 

money, and that's what we believed the contract said when they terminated." l.A. 5526. Ms. 

Lambright explored options to navigate VALlC's insistence on the "various restrictions" ofwhich 

she was aware "after we were not permitted to do what you originally said, which was take the 

whole amount, not the TDC amount, but the whole for the TRS people over to 1MB." Id. 

D. The Parties Sec'ured their Interests by Expressed - Not Unexpressed - Terms. 

Much of VALlC's argument on the merits is premised on its after-the-fact, unfounded 

assertion that transfer restrictions or cash surrender payments were essential to delivering its 

promised investment rates. Indisputably, however, VALlC obtained the exact predicate it 

bargained for as necessary to support its rates - the 20% annual restriction - although the 

restriction was limited, as intended, to transfers to the money market fund or to any OIC. See.LA. 

1420. The six-month surrender deferral provided VALIC with additional, substantial market and 

cash-flow protection. Key CPRB employees and the V ALIC designee charged with negotiating, 

executing, and implementing the 1991 Contract each confirmed the intent and limited scope ofthe 

20% transfer restriction. 

E. An Accurate Analysis ofthe 1991 Contract Proceeds Through Five Steps. 

Step One in construing the 1991 Contract is to determine whether the 20% Rule is a 

limitation applied only to in-plan transfers from the V ALIC annuity to the money market account 

or any Gle, and whether the Endorsement unambiguously fails to apply in the event ofa complete 
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"surrender," as occurred in 2008. If the parties' plain intent cannot be discerned, then Step Two 

counsels resort to the extrinsic evidence provided by James Sims and elsewhere verified. Step 

Three examines the parties' course of performance, which here is provided by CPRB witness 

testimony, VALlC's approval and use of marketing brochures, and its decisions on two prior 

occasions not to insist on unsubstantiated surrender restrictions with respect to participants 

legislatively authorized to liquidate their TDC holdings. Step Four entails placing the 2008 

Contract in its proper perspective as an assignment to the 1MB from the ePRB of responsibility 

for the V ALlC-retained funds, which permits the conclusion in Step Five - after construing any 

lingering ambiguities against V ALlC, which drafted the Endorsement - that the 1MB was entitled 

to the surrender of all the disputed funds no later than December 31, 2008. 

V. TYPICAL DEFERENCE TO ARBITRA TION AWARDS HAS NO PLACE HERE. 

Only if this Court concludes that West Virginia law authorizes judicial arbitrations would 

any question arise as to the deference properly afforded the Panel proceedings below.7 V ALlC 

cherry-picks private arbitration cases to suggest that parties may freely waive all judicial review 

of an arbitration decision. Even beyond the public context of the instant matter, such a broad 

characterization is simply not true. Moreover, arbitrators who fail to adjudicate a material issue 

(here, the rights of the TDC participants yet invested with V ALlC) or to adhere to the agreement 

of the parties regarding the applicable law, justify vacatur even under the FAA. 

7 Putting the cart before the horse, V ALIC contends that the law commands this Court to close its 
eyes and not so much as peek behind the curtain, relying on Cunningham v. LeGrand, 237 W. Va. 68, 74, 
785 S.E.2d 265,271 (2016). Cunningham, however, was premised on a disallowed challenge to a private 
arbitration award for "manifest disregard" of the law, an argument not raised by Petitioners. Rather than 
identifYing the applicable general precepts of law and then "disregarding" them, the Panel in this case 
instead applied different precepts than the written agreement stipulated would govern, i.e., "West Virginia 
law." Cunningham reaffirmed the court's role in determining "whether the arbitrators did the job they were 
told to - not whether they did it well, or correctly or reasonably, but simply whether they did it." 237 W. 
Va. at 74, 785 S.E.2d at 271 (citation and internal quotation marks omitted). 
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The FAA provides that a court's decision to vacate an award "may" be appealed. 9 U.S.C. 

§ 16. A private agreement, even if validly entered, cannot by its terms undo what Congress has 

specifically authorized. State and federal courts have held that FAA grounds for vacating an 

arbitration award cannot "be waived or eliminated by contract." Atlanta Flooring Design Centers, 

Inc. v. R.G. Williams Const., Inc., 773 S.E.2d 868,869 (Ga. 2015)~ see Hoeft v. MVL Group, Inc., 

343 F.3d 57, 64-66 (2d Cir. 2003). This case is like Hoeft, where the court held that the parties 

could not waive all judicial review of the arbitration award, because otherwise parties would be 

able to "relieve [courts] of their obligation to review arbitration awards for compliance with § 

10(a)." Id at 64. "Unlike arbitration, ... judicial review is not a creature of contract, and the 

authority of a [] court to review an arbitration award - or any other matter - does not derive 

from a private agreement." Id. at 66. Thus, the ad hoc Panel below could not lawfully serve both 

as the arbitrators and the initial public court of judicial review for purposes of the FAA. The 

parties could not create by contract a procedure in direct contravention of the First Amendment, 

the State constitution, and the rules and canons governing the scope ofjudicial authority. 

CONCLUSION 

Petitioners respectfully request that this Court vacate the Final Order and its predicate Final 

Decision~ rule as a matter of law that Petitioners were entitled under the 1991 Contract to timely 

surrender by VALlC of the transferring TDC participants' funds; declare that the remaining TDC 

participants possess similar surrender rights and the only restriction on in-plan transfers are to the 

money market or any GIC~ and remand this matter for further proceedings to calculate damages. 

THE WEST VIRGINIA INVESTMENT MANAGEMENT 
BOARD and THE WEST VIRGINIA CONSOLlDA TED 
RETIREMENT BOARD 
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