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IN THE CIRCUIT COURT OF KANAWHA COUNTY, 'VEST VIRGINIA . .. 
\ 
( 

BUSINESS COURT DIVISION ~WEST VID.GINIA SUPREME CQI)l~rtA«rrlt(}uft&t~5 

THE WV INVESTMENT MANAGElVIENT 

BOARD, a public body corpo:rate and 

THE WV CONSOLIDATED PUBLIC RETIREMENT 

BOARD, a public agency, 


Plaintiffs, CIVIL ACTION NO; 09-C-2104 

.JUDGE CHRISTOPHER C. WILKES 


VS• 


. THE VARIABLE ANNUITY LIFE INSURANCE 

. COMPANY, kwiktag & legal 701 961 392 

Defendant. 11111111111111111111111111111 

FINAL ORDER 

On September 20, 2016, Plaintiffs and Defendant entered into a Joint Stipulation whe~ein 

the parties agreed to a binding m'bitl'ation before a tlu;'ee-judge panel consisting of the Honorable 

Christopher C. Wilkes, the Honorable Joanna 1. Tabit. and the Honorable Paul T. Farrell. The 

three..judge panel conducted the arbitration heal'ing on Match 7-9,2017. On April 28, 2017, the 

Panel issued a Final Decision and ordered the same to be sealed and placed' in the record. 

Accordingly. the Circuit Clerk ofKanawha County is directedto retire the above-captioned 

matter fl.-om the docket and place it among the causes ended, 
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COUNl't' OfS~:~, S~ERK OF GlRGUIT COURT OF SAID coum 
~NGtWSAio STATE: DO HEREBY CERTIFY THAT THE FOREGOING 
IS ATRUE GOI'V fROM THE REGORDS OF SAID C~~~T ., , -
GIVEN UNDt . • 0SEAL C .. ,HIS .....&..--

0ri.A,(~~~~~~~~~~- CLERK 

ENTER this L day·o;.;-:f~-f--' 2017, 

CHRISTOPHER C. WILKES, JUDGE 
PANEL AR,BITATOR 
CIRCUIT COURT JUDGE 
BUSINESS COURT DIVISION 



NATURE OF CASE 


The West Virginia Investment Management Board ("1MB") and the West Virginia 

Consolidated Public Retirement Board ("CPRB") petition for appeal of the final order of the 

Circuit Court of Kanawha County, Business Court Division. The circuit court's order referenced 

the sealed Final Decision of a three-judge Arbitration Panel and "retired" the matter from the 

docket. The Final Decision, however, was demonstrably inadequate, raises significant questions 

concerning the legality of the underlying proceedings, and demands review because it wholly 

failed to adhere to this Court's prior decision in W. Va. Inv. Mgmt. Bd. v. Variable Annuity Life 

Ins. Co., 234 W. Va. 469, 481, 766 S.E.2d 416 (2014)("IMB 1'). 

As recounted in 1MB 1, the CPRB administers the Teachers Retirement System 

("TRS") defmed benefit plan, while the 1MB manages its investments. In 1991, the CPRB 

contracted with V AL1C for the latter to provide an annuity product as an investment option for 

members ofthe Teachers' Defmed Contribution System ("TDC"). In March 2008, the Legislature 

enacted House Bill 1 0 1, authorizing TDC members to transfer their membership to the TRS. More 

than 15,000 of the State's public employees elected transfer, and, in June 2008, the CPRB 

requested that each IDC provider liquidate the transferees' investments for prompt remittance to 

the TRS. Only V AL1C refused the request, maintaining that, under the 1991 Contract, the funds 

could only be withdrawn in five annual installments. In an attempt to resolve the stalemate, a 

second annuity contract was devised between the 1MB and V AL1C in November 2008, after the 

1MB had assumed nominal ownership on behalf of the TRS of the $250 million at issue. The 

purpose of the 2008 Contract was to facilitate the lump-sum transfer, which, by law, should have 

occurred by June 30, 2008. Nonetheless, V AL1C continued to refuse to immediately release the 

entirety of the funds in 2008, resulting in their payment to the 1MB in five equal rumual 

installments. 



The 1MB and the CPRB filed suit in 2009, maintaining in due course that they had 

been damaged by the lost opportunity to invest the funds retained by V ALIC at a greater return 

than the 4.5% annuity rate. The circuit court granted VALIC summary judgment in 2013, but this 

Court reversed in West Virginia Investment Management Board, supra. Therein, Justice Loughry, 

writing for a unanimous Court, found that the 1991 Contract endorsement provision on which 

V ALIC relied is ambiguous; that it must be construed against V ALIC as the drafter; that the 1991 

Contract must generally be considered in interpreting the 2008 Contract; that it is unclear whether 

the specific 1991 provision on which VALIC relied applies at all to the requested 2008 transfer; 

that the two Contracts were materially similar, and that the latter version was designed to 

accomplish the transfer required by law; and that formation of the 2008 Contract did not preclude 

Petitioners from establishing harm in connection with any breach of the 1991 Contract. 

On remand, the matter was referred to the Business Court Division. At the pretrial 

conference on September 19, 2016, the day before the jury was to be selected, the parties entered 

a Joint Stipulation at the encouragement of the presiding judge to institute a new Business Court 

procedure. The presiding judge arranged for the parties to mediate anew before him, and, failing 

resolution, to submit the matter to binding arbitration before a three-member panel comprised of 

him and two other Division judges. The Joint StipUlation made all proceedings - including the 

Arbitration Panel's decision - confidential, and commanded that the Panel's resolution be "final 

and non-appealable." On April 28, 2017, the Arbitration Panel issued its Final Decision in favor 

ofV ALIC. The Panel reasoned that the 2008 Contract was formed with the express understanding 

that its material provisions would mirror the 1991 Contract, which V ALIC had construed to 

provide for five annual payments. The Panel never considered what the 1991 Contract inlact 

provided, notwithstanding the law of the case as set forth in the 2014 Supreme Court decision. 
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ASSIGNMENTS OF ERROR 

1. The Arbitration Panel exceeded its powers and jurisdiction insofar as its 
Final Decision failed to adhere to the terms of the Joint Stipulation. 

Courts may set aside awards when the arbitrators exceed their mandate by acting 

contrary to express provisions in the underlying arbitration agreement. By ignoring and wholly 

failing to apply the law of the case as determined by the Supreme Court ofAppeals in its previous 

decision reversing the circuit court's grant of summary judgment, see W. Va. Inv. Mgmt. Bd v. 

Variable Annuity Life Ins. Co., 234 W. Va. 469, 481-85, 766 S.E.2d 416,428-32 (2014) ("1MB 1'), 

the Arbitration Panel contravened the parties' bargained-for condition that it "shall issue a 

reasoned decision applying West Virginia law," on which the entire Joint Stipulation was 

premised. The Panel's Final Decision was also in manifest disregard of the law, and thus subject 

to vacatur. The analysis as adopted by the federal courts centers on whether "(1) the applicable 

legal principle is clearly defined and not subject to reasonable debate; and (2) the arbitrator refused 

to heed that legal principle." Wachovia Sec., LLC v. Brand, 671 F.3d 472,483 (4th Cir. 2012); 

see Atlanta Flooring Design Ctrs., Inc. v. R.G. Williams Constr., Inc., 773 S.E.2d 868, 869 (Ga. 

App. 2015) (noting that where a state arbitration enactment "closely tracks federal arbitration law, 

we look to federal cases for guidance in construing our own statutes" (citation and internal 

quotation marks omitted)). Both prerequisites are satisfied here. 

This Court indicated in 1MB I that that its review of the prior summary judgment 

ruling "impels a discussion ofthe 1991 Contract and its formation." 234 W. Va. at 483, 766S.E.2d 

at 430. To that end, this Court determined that the 2008 Contract at issue could not be considered 

without reference to the 1991 Contract. Id. at 482-83, 766 S.E.2d at 429-30. This Court also noted 

that the 1991 Contract (including the RFP, the V ALIC Proposal, the Annuity Contract, including 

the Endorsement, and 1991 Letter ofUnderstanding) "arguably address[es] the parties' intentions 
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with regard to the subject endorsement language." Id at 483, 766 S.E.2d at 430. Notwithstanding 

these statements, the Arbitration Panel completely disregarded the clear instruction to consider the 

1991 Contract when interpreting the 2008 Contract: "After fully considering all the evidence 

presented, the panel finds that the legal conclusion of this case rests upon the formation of the 

December 2008 replacement contract." Final Decision, at 5. 

Additional grounds exist for vacating an arbitration award if the arbitrators neglect 

to make a final and definite award relating to the subject dispute. Here, the Arbitration Panel failed 

to provide a fmal and defmite award, instead leaving undecided issues essential to the declaration 

of the parties' rights and obligations under the 1991 Contract, and also regarding the scope of 

application of the 1991 Contract to the types of transfers included within the provision restricting 

removal of funds in amounts greater than 20% per year. 

In the underlying civil action, Plaintiff-Petitioners, the IMB and the CPRB, sought 

declaratory -relief after VALlC refused to accept the surrender of the retirement investments in 

accordance with the 1991 Contract between the CPRB and V ALIC. Plaintiffs' Amended 

Complaint requested a declaration that VALlC must surrender, upon demand by Petitioners and 

without penalty or restriction, public money consisting of the investments of TDC members. 

Petitioners also sought relief in the form ofmonetary damages for breach of the 1991 Contract. 

The Panel wholly failed to address this aspect ofPetitioners' case. Rather, the Panel 

made clear that its Final Decision hinged upon the 2008 contract, leaving unresolved the parties' 

rights under the 1991 Contract. See supra Final Decision, at 5. Indeed, as set forth above, the 

Final Decision was specifically limited in scope to the 2008 Contract. That limitation was 

manifestly erroneous, as illustrated by an example from this Court's previous determination: 

Further evidence of error arises from the trial court's ruling that 
VALIC's issuance of the 2008 Contract necessarily eliminated any 
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harm that the 1MB may have suffered related to the 1991 Contract. 
Just as we rejected this finding with regard to the Plaintiffs' inability 
to establish damages arising from the 1991 Contract, we similarly 
view this related conclusion as baseless. 

1MB 1,234 W. Va. at 482, 766 S.E.2d at 429. Accordingly, the Panel did not decide the issue at 

hand: whether V ALIC breached the 1991 Contract and what were the rights of the beneficiaries to 

withdraw future funds from the same contract, which is still in force today. As such, it reached no 

decision on the parties' rights and obligations under the 1991 Contract, which still holds more than 

$100 million in retirement funds for more than 3,000 public school employees. Plaintiffs' 

Amended Complaint, in its "Wherefore" clause, asked: "a. That the Court declare that the 

WVCPRB and WVIMB were and are entitled to the withdrawal of the full amount of the public 

money held by V ALIC for members ofWVTRS and WVTDC, upon demand and without further 

restriction." 

Specifically, the Arbitration Panel expressly refused to determine the parties' rights 

under Section 6.08 of the 1991 Contract, which governed "any partial or total surrender." The 

Panel expressly "decline[d] to weigh the merits of [Plaintiffs'] reliance on section 6.08 of the 

annuities contract or damages argument, for these remaining arguments are moot." Final Decision, 

at 11. Whether the funds could be surrendered without restriction constituted the primary issue to 

be decided in this case, and by disregarding the provisions in the contract that governed the parties' 

rights on that issue, the Panel has failed to provide a final and definite award. 

2. The Arbitration Panel was unlawfully constituted, such that any award it 
made exceeded its powers and jurisdiction, and is unenforceable. 

The West Virginia Legislature authorized the Supreme Court of Appeals to 

designate a business court division within the existing circuit court districts. See W. Va. Code § 

51-2-15(b) (2010). In conformance with the statute, see id. § 51-2-15(c), the Supreme Court 
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promulgated West Virginia Trial Court Rule 29, which established the Business Court Division 

and circumscribed its jurisdiction. Neither the statute nor the Rule provide for arbitration panels 

constituted of three Business Court judges. Neither the statute nor the Rule contemplates that 

elected judges ofthis State shall promote and encourage State entities to abdicate resort and access 

to the State's judicial processes in affairs of significant public concern, including the fundamental 

rights of public access to all proceedings and to due process through appeal. Neither the statute 

nor the Rule contemplates that the Code of Judicial Conduct be consigned to irrelevancy for the 

sake ofexpediency by pennitting the judge appointed to preside over the dispute to act in the same 

proceeding as a mediator and an arbitrator. 

The Rule, in fact, contemplates just the opposite by specifically limiting 

communications between the presiding judge and any resolution judge. Under West Virginia law, 

a "court shall vacate an award made in the arbitration proceeding if ... [a]n arbitrator exceeded 

the arbitrator's powers." W. Va. Code §§ 55-10-25(a), -25(a)(4) (2015). There being no legal 

authority supporting the fashion in which the Arbitration Panel in this instance was constituted, it 

was without power ab initio to render any decision or award whatsoever. 

3. The Arbitration Panel violated the public's First Amendment right ofaccess 
by conducting confidential proceedings. The Panel's award thus exceeded its powers and 
jurisdiction. and is unenforceable. 

The public is constitutionally entitled to attend and witness civil judicial 

proceedings, absent a compelling governmental interest to the contrary. See, e.g., Del. Coalition 

for Open Gov't, Inc. v. Strine, 733 F.3d 510 (3d Cir. 2013). No compelling governmental interest 

requires confidential proceedings, most particularly when the parties' dispute involves public 

bodies and public money, consumes public time and resources, and is conducted in a public venue 

by quintessentially public officials. The confidentiality clause of the Joint Stipulation is void as 

violative of the First Amendment and contrary to public policy. Under those circumstances, no 
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purported waiver of appeal rights may be effective, and the deferential review ordinarily accorded 

arbitration awards is inapt. The Business Court Division is a public institution charged with 

upholding the public trust. Thus, notwithstanding V ALIC's self-serving interest in confidentiality 

and the presiding judge's interest in nurturing the Division's arbitration process to make it more 

attractive to business litigants, those private interests must necessarily be subordinate to the 

legitimate societal interests of the State and of the public. The public trust was violated in this 

instance, and, simply put, the Court may permit no decision so rendered to stand. 

4. The Joint Stipulation is an illegal contract and therefore unenforceable. 

Agreements to arbitrate are governed by the same strictures that apply to all other 

types of contracts. An illegal contract cannot be enforced. The Joint Stipulation underlying the 

instant matter is patently illegal insofar as it distorts the structure and the lawful function of the 

Business Court Division and requires that inherently public proceedings be confidential, with the 

result that State entities and others forfeit their due process rights in the courts of the State. The 

plaintiffs could not legally consent to these manifestly illegal conditions, and any purported 

consent on their part was without force and effect. Moreover, in the absence of a severability 

provision, the failure for illegality ofany discrete material term renders the entire Joint Stipulation 

unenforceable. 
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