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I. INTRODUCTION 


Comes now the American Federation ofTeachers - West Virginia, AFL-CIO ("AFT -WV"), 

by it President Christine J. Campbell, and respectfully submits this amicus brief.! 

II. STATEMENT OF THE IDENTITY OF THE AMICUS CURIAE, 
AMERICAN FEDERATION OF TEACHERS - WEST VIRGINIA 

AFT -WV represents more than 11,000 current and retired teachers and service personnel in 

the State of West Virginia. AFT-WV has members in every county of the State and routinely 

represents its membership in matters related to, inter alia, employment benefits. It is well-settled that 

its members - teachers and service personnel alike - hold constitutionally protected property and 

contractual rights in their pensions which are administered by the IMB and Consolidated Public 

Retirement Boards ("CPRB"). This Court has repeatedly recognized that teachers and service 

personnel are enticed into public service by the provision of a pension and that such employees 

remain in public service in reliance upon the promise ofa pension. The pension has been described 

by this Court as the "core oflife" for public employees. Booth v. Sims, 193 W. Va. 323,456 

S.E.2d 167 (1994). See also, Dadisman v. Moore, 181 W. Va. 779, 384 S.E.2d 816 (1988); and 

Wagoner v. Gainer, 167 W.Va. 139,279 S.E.2d 636 (1981). These cases further indicate that the 

IMB and CPRB owe a fiduciary duty to its members. Moreover, it is incumbent upon these 

governmental agencies to insure the actuarial soundness of its retirement funds so that the State can 

meet its contractual obligations to the members of each pension. This addresses the obligation of 

the IMB and CPRB to protect the integrity of the pension funds at issue. 

AFT -WV participated in this matter as an Amici when this matter first came before the 

!The undersigned, counsel for AFT-WV, is the sole author of this brief. Counsel for a 
party did not author this brief either in part or in whole. No monetary contribution was made by 
a party or any group or individual other than the amicus curiae to fund the preparation of this 
brief in any manner . 
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Court.2 In that instance, AFT -WV filed a motion in support of the Investment Management Board 

("IMB") and Consolidated Public Retirement Board's ("CPRB") appeal of the Circuit Court of 

Kanawha County's order granting summary judgment in favor ofRespondent The Variable Annuity 

Life Insurance Company ("V ALIC"). AFT -WV specifically addressed issues relating to the standing 

of the CPRB to seek declaratory relief relating to a certain 2008 contract and enforcement thereof 

and the failure of the trial court to properly apply the language of that contract and West Virginia 

Code § 18-7D-5 so that "all properties" ofpension members - including members of AFT-WV 

were transferred from the Teachers Defined Contribution ("TDC") to the Teachers Retirement 

System ("TRS"). 

In an opinion filed November 14,2014, this Court reversed the lower court decision, with 

directions.3 In that case, this Court set forth the factual backdrop of the underlying claims which 

AFT -WV will now rely on and incorporate by reference in submitting its Amicus Curiae Brief. In 

doing so, however, it is important to note that this Court expressly emphasized that a certain 1991 

contract, as well as the 2008 contract must be considered in evaluating the claims in this case. 

Writing for the Court, Chief Justice Loughry stated: 

In deciding there was no active controversy between the Board and V ALIC 
with regard to the 1991 Contract, the trial court relied upon carefully-crafted factual 
fmdings. [footnote omitted] Illustrative ofthis point is the myopic focus by the trial 
court on the Board's failure to "demand immediate cash surrender of the electing 
teachers' assets in June 2008 or thereafier.",[footnote omitted] Only by applying a 
hyper-critical lens to this case can that statement be viewed as veracious; critically, 
the implication that the Board never sought a cash surrender is not. [footnote 
omitted] What the record in this case reveals is that on March 14, 2008, the 

2West Va. Investment Mgmt. Bd. v. Variable Annuity Life Ins. Co., 234 W. Va. 469, 766 
S.E.2d 416 (2014) ("IMBI"). 

3West Va. Investment Bd., supra. 
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Governor, who is a Board member, [footnote omitted] held a meeting at the state 
capitol with V ALIC representatives and various legislative leaders. That meeting, 
which took place just two days before the passage of House Bill 101, was held to 
explore V ALIC's response to the legislation's anticipated passage. Upon being 
presented with this information, Mr. Coppedge, as general counsel for AIG 
Retirement, indicated that an $11.5 million dollar surrender charge would be 
imposed. Three days after this meeting and the passage ofthe authorizing legislation, 
Mr. Coppedge continued to assert V ALIC's right to assess a multi-million dollar 
surrender charge "in the event that all assets were cashed out in the same year." 
[footnote omitted] 

Although V ALIC eventually agreed that the policy prevented the imposition 
of a surrender charge, another impediment to the immediate withdrawal of these 
funds arose when V ALIC declared that the requested withdrawal was subject to a 
five-year restriction. [footnote omitted] Looking for a way to avoid this fund-release 
limitation, the petitioners decided to transfer the funds from the 1991 Contract into 
a bond fund option within the DCP - the American Funds. The parties were in 
agreement that the terms of the endorsement permitted a transfer of funds from the 
annuity to this particular investment without restrictions. The contemplated transfer 
failed to occur when the American Funds refused to accept the large investment. At 
this point, months after the transfer to TRS was to have been accomplished, [footnote 
omitted] the petitioners relented with regard to its attempts to remove the funds from 
V ALIC in toto and agreed to place the funds in another V ALIC annuity - the 2008 
Contract. [footnote omitted] 

Inview ofthe numerous communications between V ALIC and the petitioners 
in regards to effecting removal ofthe subj ect funds from the 1991 Contract, there is 
little doubt that V ALIC, while fully apprised ofthe petitioners' objective to acquire 
those funds in aggregate fashion, acted in direct response to that specific request. 
[footnote omitted] Hence, the trial court's hinging of it ruling on the absence of a 
cash demand by the Board in June 2008 or later is nothing more than a red herring. 
Assuming, arguendo, that no demand was in fact made, [footnote omitted] the lack 
ofdemand in June 2008 or later was clearly linked to V ALIC's vacillating position 
that such a release offunds would either cost $11.2 million or be subj ect to specified 
per annum limits. Given the ongoing motivation ofthe Board to act consistent with 
its fiduciary responsibilities, [footnote omitted] the lack ofa demand at this particular 
point in time was necessarily impelled by the need to limit the costs associated with 
removal of those funds. 

This Court then remanded this case to the Business Court Division for further proceedings 

"consistent with this Court's directions. " 

3 



As is now evident, a judge was assigned from the Business Court Division to handle this case 

on remand. A proceeding was held before an unlawful three-member panel ofarbitrators and a Final 

Decision was issued on April 28, 2017. What is also beyond peradventure is that this matter has 

been inexplicably and unfairly cloaked in secrecy since the case was remanded. 

Specifically, the arbitration panel's "Final Decision" which was issued on April 28, 2017, 

was sealed below and, as a result, by this Court. It was not unsealed until August 28, 2017, by order 

ofthis Court. Up to that time, the public - which includes many members ofAFT-WV- has been 

unable to review the decision by the lower tribunal. One would anticipate that in any case - save 

for those that are confidential by statute (such as a proceeding in child abuse and neglect) - the 

public would be privy to a final ruling from a court. Indeed, such public access would certainly be 

anticipated in a case that involves two states agencies that administer pensions for state employees 

including teachers and service personnel; thousands of public employees who participate in those 

pensions and reside in this State; and where approximately $100,000,000 is at stake. 

It is beyond cavil that this case presents several issues that impact the integrity of public 

employee pension plans. AFT -WV seeks to present its interests in this important case by 

highlighting procedural flaws that are evident from documentation that is now pUblic. Additionally, 

AFT -WV will address this Court's prior decision in IMBI and the failure ofthe lower court to follow 

this Court's directions on remand. 

ARGUMENT 

1. 	 The manner in which the trial court handled the lower level proceedings are fatally 
flawed by the procedural defects that occurred upon remand. 

In IMBI, this Court ordered as follows: 
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Given the admitted complexity of the issues presented in this case and the prior 
request ofpetitioners to transfer this matter to the Business Court Division, [footnote 
omitted] we are granting that request and accordingly direct the circuit court to 
promptly transfer this case to the Business Court Division for further proceedings 
consistent with this opinion. 

fd at 485. Despite this Court's unambiguous directions, it is clear from the record that this matter 

was not handled in a manner consistent with the procedural rules governing the Business Court 

Division. In particular: 

(1) Instead ofa trial by jury or bench trial by a Business Court Judge, this matter was heard 

by an arbitration panel that was not authorized by any statute, rule or regulation; and 

(2) This matter was previously mediated by one of the circuit judges who also served as a 

member of the arbitration panel that conducted the fmal hearing. 

A. 	 The Presiding Judge in a Business Court Division case does not have the 
authority to engage in mediation. 

Rule 29 of the Trial Court Rules ("TCR") indicates that the Business Court Division was 

created in order to efficiently manage and resolve "litigation involving commercial issues and 

disputes between businesses that includes the establishment ofa Business Court Division to handle 

a specialized court docket within the circuit courts." TCR 29.01. 

The Business Court Division consists ofup to seven (7) active or senior status circuit judges 

who are appointed by the ChiefJustice ofthe West Virginia Supreme Court ofAppeals. TCR 29.02. 

The TCR envisions two types ofjudges in the process. One, the "Presiding Judge," is directed to 

preside over a given case referred to the Business Court Division much a like a circuit judge would. 

A second judge, the "Resolution Judge," is directed to attempt to resolve cases. TCR 29.04 defines 

and distinguishes as follows: 
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Presiding Judge - A member ofthe Division assigned by order ofthe Division Chair 
with the advice and consent of the Division to preside in Business Litigation or 
proceedings therein referred by the Chief Justice to the Division. 

Resolution Judge - A member of the Division assigned by order of the Division 
Chair, with the advice and consent of the Division, to mediate, arbitrate, or provide 
any other form of dispute resolution agreed to by the parties. To protect 
confidentiality of the mediation process, communications between the presiding 
judge and the resolution judge regarding the mediation during or after the process 
shall be limited to procedural status or other matters agreed to by all parties. The 
presiding judge will retain control and jurisdiction over the case. 

TCR 29.04. (Emphasis supplied) 

It is clear that the Presiding and Resolution judges shall not be the same person. Ifa single 

judge were granted the authority to both "preside" over the proceedings and attempt to reach a 

resolution via mediation or other method ofdispute resolution, the rule would provide "a member" 

ofthe Division with that authority. Instead, those responsibilities are to be handled by two different 

members of the Division. 

Indeed, as emphasized above, the Resolution Judge is required to protect the confidentiality 

ofthe mediation process by only communicating with the Presiding Judge with regard to procedural 

matters or other matters agreed to by the parties. In other words, the rule excludes the Presiding 

Judge from the mediation process. Rather, the authority to mediate is placed squarely within the 

province ofthe Resolution Judge so that parties may speak candidly during mediation without fear 

that these discussion will influence the Presiding Judge who will try the case if mediation is 

unsuccessful. Stated plainly, the same judge cannot mediate and preside in the same case. 

Nonetheless, according to the "Joint Stipulation and [Proposed] Order to Stay Action and 

Submit to Binding Arbitration" ("Joint Stipulation"), what is prohibited by TCR 29.04 is precisely 

what occurred in this case. The Presiding Judge mediated and presided in the same case. In this 
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regard, the "Joint Stipulation" states: 

3. The parties shall mediate this dispute before Judge Wilkes on 
September 20, 2016. 

4. In the event the action is not resolved through mediation, the 
parties shall submit to binding arbitration before a three-judge panel 
comprised ofJudge Wilkes, Judge Joanna 1. Tabit, and Judge Paul T. 
Farrell (the "arbitration"). Any disputes arising prior to the 
arbitration shall be resolved by Judge Wilkes. 

Clearly, the Presiding Judge only mediated this case. Yet, he also sat as a trier of fact when this 

matter was heard in an arbitration (rather thanjury) setting.4 This clearly violates the TCR for the 

Business Court Division and, in and of itself, justifies remand for a hearing consistent with the 

Business Division Rules. 

B. 	 The Business Court Division did not have the authority to conduct a hearing 
by an arbitration paneL 

Although TCR 29 indicates that the Resolution Judge may arbitrate a given case, it does not 

in any way provide for a three- member arbitration panel to hear such a case. Indeed, there is no 

authority for a panel to arbitrate a case assigned to the Business Court Division. 

While the absence of such specific authority is sufficient to establish that the use of an 

arbitration panel was in error and requires remand of this matter for further proceedings, the clear 

language ofTCR 29 .04 lends further support for this conclusion. In particular, the Rule refers to the 

Presiding and Resolutionjudges in the singular. There is no indication that mUltiple judges from the 

Business Court Division may act as a panel to arbitrate a case. Moreover, such an arrangement 

further runs afoul ofthe Rule when the Presiding judge mediates and then arbitrates the same case. 

41t is worthy of note that the "Joint Stipulation" lists James H. Young, Jr. as the 
Resolution Judge. From the records reviewed, it does not appear that Judge Young participated 
in the case at mediation or arbitration. 
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The process utilized in this case clearly violated the process set forth in TCR 29. 

2. 	 Contrruy to the unambiguous directive of this Court in 1MB!' the (unlawfully 
empaneled) arbitration panel failed to consider the 1991 Contract in rendering the 
April 28. 2017. "Final Decision." 

The "Final Decision" clearly and unequivocally relied upon the 2008 Contract instead ofthe 

1991 Contract, despite the directive of this Court that the 1991 contract is "critical to the proper 

understanding of the meaning of the" 2007 endorsement language. 

The "Final Decision" states: 

[a]fter fully considering all the evidence presented, the panel fmds that the legal 
conclusion ofthis case rests upon the formation ofthe December 2008 replacement 
contract. Under the rules ofcontract formation and equity, Plaintiffs are not entitled 
to recovery and did not have a right to withdraw the funds without restriction. 

It is clear that the "Final Decision" ofthe Arbitration Panel is directly contrary to the holding 

of this Court in IMBI. The Arbitration Panel- as quoted above - stated that the "legal conclusion 

of this case rests upon the" 2008 contract. In contrast, this Court stated in IMBI that the 1991 

contract is "critical to the proper understanding ofthe meaning ofthe" 2008 endorsement language. 

Yet, the Arbitration Panel did no apply the analytical framework set forth by this Court. 

As a result of ignoring the critical thrust of IMBI and the directives contained therein, the 

Arbitration Panel has ignored the law ofthis case and has, indeed, violated the provision of its own 

"Joint Stipulation" which states, "the arbitration panel shall issue a reasoned decision applying West 

Virginia law within thirty (30) calendar days after the conclusion ofthe arbitration." The Arbitration 

Panel cites no West Virginia case law in its Final Decision. Additionally and as noted, it does not 

adhere to the directives of this Court. 

In this regard, Amici contends this Court has provided a detailed analysis in IMBI which 
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provides a sufficient basis for this Court to rule on the merits in this matter by reversing the lower 

courts decision and properly applying the 1991 contract. 

CONCLUSION 

The Final Decision in this case is riddled with procedural irregularities. Moreover, the Final 

Decision fails to follow the clear directive of this case which required the lower court to rely upon 

its analysis ofthe 1991 contract. Should this Court determine that its thorough analysis in IMBI is 

sufficient to reach the merits in this matter that this Court should reverse the Arbitration Panel Final 

Decision and enter judgement on behalf ofIMB. Alternatively, it is clear that the procedure followed 

below is fatally flawed because the Presiding Judge presided over the arbitration in this case and 

mediated the matter in clear violation of the Rule 29. Additionally, the empaneling of a three 

member Arbitration Panel is not authorized by law. As such, this matter should be remanded for 

proper proceedings consistent with the Rule 29. 
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