
IN THE 

WEST VIRGINIA SUPREME COURT OF APPEALS 


NO. 17-0486 


THE WEST VIRGINIA INVESTMENT 
MANAGEMENT BOARD and THE 
WEST VIRGINIA CONSOLIDATED 
PUBLIC RETIREMENT BOARD, 

Petitioners, 
, '" ~l~ 

" .; 

VS. 

THE VARIABLE ANNUITY LIFE 
INSURANCE COMPANY, 

Respondent. 

BRIEF AMICI CURIAE 

By counsel, amici curiae West Virginia Association of Retired School Employees and the 

West Virginia Employment Lawyers Association state as follows in support of the petitioners' 

appeal. Amici adopt and incorporate by reference the petitioners' Statement of the Case and 

Statement of Facts. They address the question whether the circuit court erred in closing the 

proceedings to the public and sealing the documents. 

THE CIRCUIT COURT'S DECISIONS TO CLOSE THE ARBITRATION TO THE PUBLIC AND 
TO SEAL THE RECORD IN THE CASE VIOLATED THE FIRST AMENDMENT TO THE 
UNITED STATES CONSTITUTION AND ARTICLE III, §§ 7 AND 17 OF THE WEST VIRGINIA 
CONSTITUTION. 

The right ofthe public to have access to and observe civil trials is deeply ingrained in Anglo

American law and is a cornerstone ofour democracy. The public's access to courts dates to at least 

the Statute of Marlborough, enacted in 1267, Publicker Industries, Inc. v. Cohen, 733 F.2d 1059, 

1068 (3 rd Cir. 1984) (citing 2 Edward Coke, Institutes ofthe Law ofEngland 103 [6th ed. 1681]), and 

was established in this country from its inception. See, e. g., New Jersey Constitutions of1677 (any 

person could attend a trial whether "civil or criminal"); Pennsylvania Constitutions of1682 and 1116 
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("all courts shall be open"). This State has expressly perpetuated this tradition through Article III, 

§ 17 of its Constitution, which provides that the "courts of this State shall be open," and this Court 

has emphatically held that that language guarantees to the public a wide ranging right of access to 

ensure that our legal system is operating soundly. Daily Gazette v. Committee on Legal Ethics, 174 

W. Va. 359, 326 S.E.2d 705 (1985) (the public has aright ofaccess to State Bar disciplinary records 

and proceedings after the initial complaint and investigation). Only the most compelling of 

governmental interests, established by specific findings by the trial court and entered on record, can 

justify closure ofjudicial proceedings. E.g., State ex rei. Herald Mail Co. v. Hamilton, 165 W. Va. 

103,267 S.E.2d 544 (1980). 

Federal courts, as well, applying the First Amendment to the United States Constitution have 

without exception sustained the public's right of access to judicial proceedings. E.g., Delaware 

Coalitionfor Open Government v. Strine, 733 F.3d 510 (3 rd Cir. 2013); Publicker Industries, Inc. 

v. Cohen, 733 F.2d 1059 (3d Cir.l984); Federal Trade Commission v. Standard Financial 

Management Corp., 830 F.2d 404,410 (1st Cir.1987); Westmorelandv. Columbia Broadcast System, 

Inc., 752 F.2d 16,23 (2d Cir.1984); Rushfordv. New Yorker Magazine, Inc., 846 F.2d 249,253 (4th 

Cir.l988); Brown & Williamson Tobacco Corp. v. Federal Trade Commission, 710 F.2d 1165, 1179 

(6th Cir.1983); In re Continental illinois Securities Litigation, 732 F.2d 1302, 1309 (7th Cir.1984); 

see also Whiteland Woods, L.P. v. Twp. of W Whiteland, 193 F.3d 177, 180-81 (3d Cir.l999) 

(finding First Amendment right of the public to attend meetings of city planning commissions); 

United States v. Simone, 14 F.3d 833,840 (3d Cir.l994) (same regarding access to post-trial juror 

examinations). 

The benefits of public access to civil justice proceedings clearly explain this long tradition 

of openness; the access right is "inherent in the nature of our democratic form of government." 

Publicker Industries, 733 F .2d at 1069. Oliver Wendell Holmes, while sitting on the Massachusetts 

Supreme Court, declared that public access to the civil justice process was "of vast importance" 

because of' 'the security which publicity gives for the proper administration ofjustice" and because 
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"it is of the highest moment that those who administer justice should always act under the sense of 

public responsibility." Cowley v. Pulsifer, 137 Mass. 392, 394 (1884). The Third Circuit has 

summarized the many benefits of public access to courts: 

[1] promotion of informed discussion of governmental affairs by providing the public with 
the more complete understanding ofthe [proceeding]; [2] promotion ofthe public perception 
offairness which can be achieved only by permitting full public view ofthe proceedings; [3] 
providing a significant community therapeutic value as an outlet for community concern, 
hostility and emotion; [4] serving as a check on corrupt practices by exposing the 
[proceeding] to public scrutiny; [5] enhancement ofthe performance ofall involved; and [6] 
discouragement of [fraud]. 

Delaware Coalition, 733 F.3d at 518; PG Publishing Co. v. Aichele, 705 F.3d 91,110-11 (3 rd Cir. 

3013) (quoting Simone, 14 F.3d at 839). 

Although writing in the context of access to criminal trials, the United States Supreme 

Court's rationale for protecting the public's First Amendment right of access to observe courts 

carries the same force with regards to civil trials: 

the right of access to [trials] plays a particularly significant role in the functioning of the 
judicial process and the government as a whole. Public scrutiny of a [trial] enhances the 
quality and safeguards the integrity of the factfinding process, with benefits to both the 
[parties] and to society as a whole. Moreover, public access to [a trial] fosters an appearance 
offaimess, thereby heightening public respect for the judicial process. And in the broadest 
terms, public access to [trials] permits the public to participate in and serve as a check upon 
the judicial process - an essential component in our structure ofself-government. In sum, the 
institutional value of the open [trial] is recognized in both logic and experience. 

Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 606 (1982). 

The importance ofopenness "is accentuated in cases where the government is a party: in such 

circumstances, the public's right to know what the executive branch is about coalesces with the 

concomitant right of the citizenry to appraise the judicial branch." Federal Trade Commission v. 

Standard Financial Management Corporation, 830 F.2d 404,410 (1st Cir. 1987). No case could 

illustrate that point more clearly than the present one, where hundreds of millions of dollars of 

publicly managed money is at issue, as are the vested property interests of the amicus Association 

ofRetired School Employees. Those vested rights - their capacity to maintain a decent standard of 

living in their retirement after decades of investing in their pensions - obviously bestow on the 

amicus members an enormous interest in the management of their pension funds. Yet the circuit 
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cavalierly cast those important rights aside and denied to the retired employees the ability to observe 

the judicial disposition of their vested rights. 

"Procedurally, a trial court in closing a proceeding must both articulate the countervailing 

interest it seeks to protect and make 'findings specific enough that a reviewing court can detennine 

whether the closure order was properly entered.' See Press Enterprise Co. v. Superior Court of 

California, Riverside County, [464 U.S. 501, 5111984)]." Publicker Industries, 733 F.3d at 1071. 

"The record must demonstrate 'an overriding interest based on findings that closure is essential to 

preserve higher values and is narrowly tailored to serve that interest.' [United States v. Criden 648 

F.2d 814,824 (3 rd Cir. 1981).] Unless such an overriding interest exists, there is a presumption that 

the proceedings will be open to the public. Jd" Publicker, 723 F.3d at 1073; accord, Globe 

Newspaper, supra. 

Amici - by definition - cannot assess whether the circuit court satisfied those requirements 

- because they are not allowed access to the. record! There is no indication, however, in what is 

available to amici that those requirements were meant. Moreover, and probably more importantly, 

it is hard to imagine what could possibly be an overriding interest that would require closure of a 

proceeding that deals with the disposition of hundreds of millions of dollars of state employee 

penSIOn moneys. 

Finally, the fact that the circuit court characterized the proceedings below as an "arbitration" 

has no significance - it was nevertheless a State judicial system determination ofa dispute between 

the State, defending public employees' interests, and a private party. Calling it an "arbitration" 

makes no difference in the public interest in having the ability to observe the process, especially 

when that process is conducted and adjudged by the same State court to whom the case was assigned. 

Moreover, the Third Circuit in a decision that is directly on point has held that the policy of the 

Delaware Chancery Court to refer major business disputes (i.e., cases involving at least one 

corporation and with at least one million dollars in controversy) to an "arbitration" panel that 

operated behind closed doors violated the public's First Amendment right to observe judicial 
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. Bastress, Jr. 

proceedings. Delaware Coalitionfor Open Government, supra. The decision in this case to close 

the decision-making process in a dispute involving hundreds ofmillions ofdollars in funds held in 

trust by the State on behalfofretired and still working state employees was even more glaring in its 

disregard for the public's interest in ensuring that we have an effective and fair judicial process. 

CONCLUSION 

This Court should follow the lead of the Third Circuit in Delaware Coalition for Open 

Government, Inc. v. Strine and invalidate the proceedings below as in violation of the First 

Amendment to the United States Constitution and Article ill, §§ 7 and 17 of the West Virginia 

Constitution. 

Ro 
P.O. Box 1295 
Morgantown, W.Va. 26507-1295 
(304) 319-0860 
rmbastress@gmail.com 

Counsel for Amici 
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