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I. INTRODUCTION 

The West Virginia Education Association (hereinafter referred to as the "WVEA" or "Amicus") is 

a statewide membership group consisting of, among others, public school teachers, support personnel 

and administrators1. Some of its members are retired. All of its members participate in either the 

Teachers Retirement System (TRS) or Teachers Defined Contribution Plan (TOe). The WVEA's retired 

and active membership have an interest in the solvency of the retirement system in which they 

participate. As public employees in this state, they also have an interest in insuring the openness of the 

judicial process when their interests are effected. Thus, the WVEA has moved this Honorable Court for 

permission to file this Brief of Amicus Curiae West Virginia Education Association in Support of 

Appellants' Position Seeking Reversal of the Decision Below. 

II. DISCUSSION 

The underlying legal issue between the parties is well known to this Court as it has 

already once remanded this matter back to the lower court with instructions. See The West Virginia 

Investment Management Board et al v. The Variable Annuity Life Insurance Company, 234 W. Va. 469, 

766 S>E.2d 416 (2014). Subsequent to this remand, the parties engaged in a private arbitration by a 

three judge panel, which rendered a sealed decision holding for Appellee. This secretive procedure 

violated the Constitutional rights of members ofthe WVEA under both the West Virginia and United 

States Constitutions. 

1 Please know that neither the West Virginia Education Association, nor undersigned counsel, is receiving 
compensation for the drafting or submission of the Brief and please also know that this document was entirely 
drafted by the undersigned counsel. 



THIS COURT SHOULD BROADEN ITS RULINGS IN STATE EX REL. THE HERALD MAIL COMPANY 

V. HAMILTON, 165 W. VA. 103, 267 S.E.2D 544 (1980) (RULING THAT THE PULIC HAS A STATE 


CONSTITUTIONAL RIGHT TO AN OPEN CRIMINAL TRIAL) AND DAILY GAZETTE CO, INC. V. 

COMMITTEE ON LEGAL ETHICS OF THE W. VA. STATE BAR, 174 W. VA. 359, 


326 S.E.2D 70S (1984) (HOLDING THAT THE PUBLIC HAS A STATE CONSTITUTIONAL 

RIGHT TO AN OPEN LAWYER DISCIPLINARY HEARING) AND APPLY THE 


UNITED STATES SUPREME COURT'S REASONING IN RICHMOND NEWSPAPERS, INC. ET AL 

V. COMMONWEALTH OF VIRGINIA ET AL, 448 U.S. 555, 65 L.ED.2d 973 (1980) (HOLDING 

THAT THE PUBLIC HAS A CONSITUTIONAL RIGHT UNDER THE FIRST AND FOURTEENTH 

AMENDMENTS TO AN OPEN CRIMINAL TRIAL) TO RULE THAT THE CONSTITUTIONAL 


RIGHTS OF AMICUS, AS WELL AS THE GENERAL PUBLIC, WERE VIOLATED BY THE 

SECRETIVE NATURE OF THE PROCEEDINGS BELOW 


This Court, as well as the Supreme Court of the United States, has a significant jurisprudential 

history regarding the right of the public to attend judicial functions. A review of this history is 

worthwhile. Such review demonstrates that Petitioners' appeal should be granted. 

The first significant case was Gannett Co. v. DePasquale, 443 U.S. 368, 61 L.Ed.2d 608 (1979). 

The issue in that case was whether the public has a Constitutional right under the Sixth Amendment to 

attend a pre-trial hearing in a criminal trial even if all the parties agree it should be closed. See Gannett 

Co., at 443 U.S. pp. 370-71. In ruling that no such right exists, the high Court reviewed its prior holdings, 

which stated that the right to an open criminal trial guaranteed by the Sixth Amendment inures to the 

benefit of the defendant and that publicity pertaining to certain pre-trial hearings, such as the 

suppression hearing at issue there, could prejudice the case of such individuals. Id. at pp. 378-381. The 

high Court also indicated that there is no Sixth Amendment right for the public to have access to the 

criminal trial itself. Id. at p. 391. 

This Court refused to follow the holding in Gannett. In State ex reI. the Herald Mail Co. v. 

Hamilton, 165 W. Va. 103,267 S.E.2d 544 (1980), this Court ruled that under the West Virginia 

Constitution, the public had the right to open criminal proceedings. Herald Mail, 267 S.E.2d at pp. 546

47. This ruling was based on two provisions of the West Virginia Constitution. First, the Court noted 



that West Virginia's version of the Sixth Amendment, found at Article III, Section 14, is broader then its 

Federal counterpart and is promulgated not just to assist the defendant but requires that the trial itself 

must be public. lQ. at p. 547. Additionally, the Herald Mail Court reviewed the meaning of our State 

Constitution's "open court" requirement found at Article III, Section 17 and determined that this right 

belonged to the public as well as the party litigants. Id. at p. 548. Indeed, this Court noted that: "[t]he 

uniform interpretation of the mandate that the courts 'shall be open' by those state courts called upon to 

construe the provision in their constitutions is that this language confers an independent right on the 

public to attend civil and criminal trials .. ,," Id. (emphasis added). 

Finally, the United States Supreme Court ofAppeals clarified that under the First Amendment of 

the United States Constitution, the public had the right to an open criminal trial. Richmond Newspapers. 

Inc. et al. v. Commonwealth of Virginia, 448 U.S. 555, 65 L.Ed. 2d 973 (1980). While the majority noted 

that it was not ruling on whether its decision applied to civil cases, Justice Stewart, in his concurring 

opinion, stated that it did. Richmond Newspapers, 448 U. S. at p. 599 (stating that: "the First and 

Fourteenth Amendments clearly give the press and the public a right of access to trials themselves, civil as 

well as criminal."). 

Indeed, the reasoning of the Richmond Newspapers Court is very instructive here. The rights 

guaranteed by the First Amendment, the high Court noted, "share a common core purpose of assuring 

freedom of communication on matters relating to the functioning of government." Id. at p. 575. Further, 

the First Amendment "'goes beyond protection of the press and the self-expression of individuals to 

prohibit government from limiting the stock of information which members of the public may draw.'" 

"Free speech," the Court noted, includes the freedom to listen, and to "'receive information and ideas.''' Id. 

at pp. 575-76 (citations omitted). Additionally, the Richmond Newspapers Court noted that the right of 

assembly is also implicated when there is a limit to the public's access to judicial proceedings. Id. at p. 

578 (stating that: "[p]eople assemble in public places not only to speak or to take action, but also to listen, 

observe and learn[.] ...). Ultimately, the high Court held that: "[w]e hold that the right to attend criminal 

trials is implicit in the guarantees of the First Amendment; without the freedom to attend such trials, 



which people have exercised for centuries, important aspects of freedom of speech and 'of the press could 

be eviscerated.'" Id. at p. 580 (citation omitted). 

While the majority ofthe Richmond Newspapers Court only specifically ruled on the right of the 

public to have open criminal trials, the reasoning applies to any judicial proceeding. Particularly here, the 

when important governmental issues were being litigated that directly affect tens of thousands of West 

Virginia citizens, the denial of the right to have "freedom of communication on matters pertaining to the 

functioning of government" is a denial of members of Amicus First Amendment rights. The public, and 

especially members of the WVEA and other education employees, had a right to "receive information and 

ideas" pertaining to the funding of their pension, as well as to "listen, observe and learn" during the 

proceeding. The public also had a right to hear and learn of the reasoning behind the arbitration panel's 

decision denying the payment of scores of millions of dollars into their pension fund. These rights were 

denied by the secretive manner in which the decision now on appeal was reached. 

While this Court has not specifically ruled that there is a Constitutional right to have open judicial 

proceedings generally, it has come close to doing so. As noted above, in the Herald Mail case, the 

statement was made that the state Constitutional provisions found in Sections 14 and 17 ofArticle III 

apply to civil as well as criminal trials. And this Court has also applied this principal to judicial 

proceedings other than trials. In the case of The Daily Gazette Co., Inc. v. The Committee on Legal Ethics 

of the West Virginia State Bar, 174 W. Va. 359, 326 S.E.2d 705 (1985), this Court determined that the 

State Bar rules calling for lawyer disciplinary hearings to be closed violate the "open courts" provision of 

the West Virginia State Constitution. As the Daily Gazette Court ruled: "the disciplining of attorneys is 

performed for the benefit of the public and therefore '''is the public business and should not be disposed of 

in other than a public manner.'" Daily Gazette, 326 S.E.2d at p. 714 (citations omitted). Similarly, the 

determination of whether Respondent has short-changed the TRS by an amount that could equal 

$100,000,000.00 is certainly "public business." As such, the public has a Constitutional right to have 

such issue be determined in a public manner. 

In summary, West Virginia is not a rich state. Almost annually, the West Virginia State 

Legislature feels compelled to cut public services and benefits. Thus, the funding of public pension funds 
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· . . 

are of the most vital interest for members of the WVEA, as well as other education employees. This 

honorable Court should take this opportunity to clarify that when litigation involves a vital public interest, 

the parties can not conduct a secretive arbitration with a sealed result as occurred here. To do so, this 

Court should rule, violates rights guaranteed both under the West Virginia and United States 

Constitution. 

III. CONCLUSION 

The decision by the arbitration panel below should be reversed for the reasons contained 

herein. 

AMICUS CURAIE WEST VIRGINIA EDUCATIOIN ASSOCIATION 
By Counsel 

Andrew J. Katz, General Counsel (6615) 
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