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TO THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS: 

The Respondent. Jimmie J. Lemon, respectfully represents that this is his response 

to the Petitioner/Employer's appeal from the final decision dated January 20, 2017. of the 

Workers' Compensation Board of Review, which affirmed the Office of Judges' decision 

dated August 18, 2016, which reversed the claim administrators order of April 29,2016, 

rejecting the claim, and held the claim compensable for hemiated disc at the L4-5 level. 

INTRODUCTORY NOTE 

The Respondent, Jimmie L. Lemon, will be referred to as Claimant; the Workers' 

Compensation Board of Review will be referred to as BOR; the Office of Judges will be 

referred to as OOJ; the Administrative Law Judge will be. referred to as ALJ; the third-party 

administrator will be referred to as CA; and Arch Coal, Inc., will be referred to as 

Employer. 

STATEMENT OF THE CASE 

Initially, the claimant notes that he did have a prior compensable low back injury in 

2009. For that injury he was seen by Dr. Rajesh Patel, orthopedic surgeon, on 

February 23, 2009 and March 18,2009, the only treatment visits the claimant had for 

the 2009 injury. [Appendix 1 & 2] He also had an MRI of the lumbar spine taken at 

Raleigh General Hospital on March 1, 2009. [Appendix 3] That study revealed mild 

disc bulging at L4-5 and LS-S1, but no intervertebral disc herniation. Following the two 

visits with Dr. Patel and the MRI study, he was released to full duty employment; 

returned to work and was steadily employed until the instant Injury. Additionally, the 

claimant did obtain chiropractic treatment from Dr. Melissa McMillen of Chipley 
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Chiropractic on a number of occasions prior to the instant injury; however, during such 

treatment he continued to work regularly and the Chipley records clearly show that 

treatment was not for any intelVening injury. [Appendix 4] 

The instant claim involves an injury to the claimant's low back that occurred while 

he was operating a supply motor and traveling across rough terrain while working 

underground on April 6,2016: He was "bounced" from his se.at and felt immediate low 

back pain. Before the shift ended he reported the incident to his supervisor. He left the 

mine site and initially went to Dr. Michael Kaminsky the next day foliowing the injury 

(April 7, 2016). 

In a narrative report dated April 7, 2016, Dr. Kaminsky noted that the claimant 

entered today with "moderate to severe" pain in his mid and low back. Dr. Kominsky's 

assessment was right L5-S1 disc protrusion with root compression, lumbar/pelvis/sacral 

joint dysfunctions and lumbar facet syndrome. [Appendix 5] Dr. Kaminsky 

recommended an MRI and a lower extremity nerve conduction study. Dr. Kaminsky 

also recommended physical therapy. 

On April 13, 2016, the claimant did have an MRI of the lumbar spine performed 

at Raleigh General Hospital. [Appe~dix 6] That study was reported by the radiologist 

as showing a right lateral disc herniation and disc bulge at L4-5 causing right foraminal 

encroachment and nelVe root sheath impingement. 

Following the MRI study, the claimant went to the employer's mine site and 

completed an incident report on April 18,2016. [Appendix 7] The claimant also 
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completed and submitted a WC-2 form into the record. The claimant attempted to 

obtain a copy of the incident form from the employer without success. 

In his written statement dated April 7. 2016, Ronald Price, General Mine 

Foreman, noted the claimant walked slowly into his office with a noticeable limp. 

[Appendix 8] Mr. Price stated that the claimant had a modified duty work slip [from Dr. 

Kominsky}. Mr. Price noted that he told the claimant that he could not let him do his 

normal job with a modified slip and it was not appropriate for him to go back 

underground to work. 

In his written statement dated April 13. 2016, Kenneth Evans. Mine Manager, 

noted that the claimant provided with a modified duty slip on April 7, 2016 and wanted to 

fill out an accident report. [Appendix 9] Mr. Evans stated that the claimant's injury was 

the result of working even though he could not give an exact injury date. Mr. Evans 

stated that the claimant decided to file a workers' compensation claim after he became 

aware of the MRI study results. 

In his written statement dated April 13. 2015, Donnie Crum. Assistant General 

Mine Foreman. indicated that the claimant always moved as if his back was hurting and 

that he replied that he was okay when someone asked him how he was doing . . 
[Appendix 10] 

On April 13, 2016, Ronald Price provided another statement. Mr. Price noted 

that the c1aimarit came into the mine office to fill out an accident report after having an 

MRI performed which revealed a bulging disc and pinched nerves. [Appendix 11] 
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Dr. Orphanos, a neurosurgeon, saw the claimant on April 18, 2016. Dr. 

Orphanos noted the claimant's symptoms and reported "The patient has had this since 

April 6. 2016 when he was operating a piece of equipment and bounced in the seat." 

[Appendix 12] 

The Employees' and Physicians' Report of Injury was completed by Dr. Kominsky 

on April 19, 2016. [Appendix 13] The report indicated that the claimant injured his 

lower back while running a supply motor on rough road, hit a hole and it bounced him 

out of his seat. Dr. Kominsky opined that the MRI study supported a new injury at L4-5 

with nerve root compression was noted. Dr. Kominsky advised the claimant to remain 

off work from April 7, 2016 through May 28, 2016 and he referred the claimant to Dr. 

John Orphanos. In Section II of the E!:l1ployees' and Physicians' Report of Injury, Dr. 

Kaminsky noted that the claimant's injury was directly related to an "occupational injury" 

and that this injury did not aggravate a prior condition. Dr. Kaminsky also indicated on 

the WC-1 form that the MRI showed a new injury at L4-5 with nerve root compression. 

On April 27, 2016, Dr. Kaminsky provided the claimant with a work excuse 

indicating ttiat the claimant would be unable to work from. April 27, 2016 through May 

18,2016. [Appendix 14] 

The CA, however, rejected the claimant's claim by Order dated April 29, 2016, 

which the claimant timely protested.· [Appendix 15] The CA's purported basis for the 

rejection is stated as "...our investigation supports there was no injury that occurred out 

of the course and scope of your employment." 
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On May 12, 2016, Dr. Kominsky provided the claimant with a work excuse 

. indicating that the claimant would be unable to work from May 12,2016 through June 2, 

2016. [Appendix 16] 

On May 18, 2016, Dr. Mathew Walker, an orthopaedic surgeon of Neurological 

Associates, Inc., performed a right lumbar L4 transforaminal epidural steroid injection 

because of the claimant's severe low back pain. [Appendix 17] 

On May 31, 2016, Dr. Kominsky provided the claimant with a work excuse 

indicating that he would be unable to work from May 31, 2016 through June 14, 2016. 

[Appendix 18] 

On June 2, 2016, the claimant followed up with Dr. Orphanos who noted that the 

claimant's transforaminal injection of the right L4 did not provide any pain relief and 

proposed surgery. [Appendix 19] 

On June 22, 2016, Dr. Orphanos provided a work excuse indicating thatth~ 

claimant would be unable. to work until from June 22, 2016 through July 7, 2016. 

[Appendix 20] 

The claimant consented to surgery and . on June 24, 2016, Dr. Orphanos 

performed a right L4-5 far lateral discectomy at Charleston Area Medical Center. 

[Appendix 21] On June 30,2016, Dr. Orphanos treated the claimant and indicated 

that the claimant would be unable to work from June 30, 2016 through July 15, 2016. 

[Appendix 22] 

On July 14, 2016, the claimant was seen by Dr. Orphanos for severe pain and 

further dysfunction in his low back. [Appendix 23] 
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The employer had the claimant's medical records reviewed by Dr. David Soulsby 

who prepared a report dated July 15, 2016, wherein he opined that the claimant had 

lumbar degenerative disc disease and that the claimant's herniated disc was chronic in 

nature. [Appendix 24} Dr. Soulsby interjected a non-medical opinion into his report 

when he opIned that if there had been an acute injury, then a reasonable claimant 

would have reported such an incident. Dr. Soulsby did not personally examine the 

claimant and failed to note that the claimant to his supervisor of the incident before the 

shift ended on April 6, 2016. 

The claimant's testimony was adduced at an expedited hearing held on July 21, 

2016. [Appendix 25] The claimant described the manner in which he injured his low 

back on April 6, 2016. He also described the injury to his back in 2009 and noted that 

he was released by Dr. Patel to return to full duty and worked -regularly until the present 

injury. He also testified that his prior back problems were not severe and that he had no 

prior back surgery and that he had some treatment with Dr. Chipley was while he 

continued to work; He testrfied that the only MRI studies that he ever had was in 2009 

and 2016. He testified that he had not been able to return to work following the instant 

injury and remained under the care of Dr. Kaminsky and Dr. Orphanos and had not 

been released to return to work. 

The claimant's wife also testified at the hearing. She stated that the claimant 

came home early from work on April 6, 2016 and was in obvious pain. She testified that 

the claimant indicated to her that he injured his low back at work. 
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The employer proffered a comparison report Jonathan Luchs dated July 26, 

2016. [Appendix 26] The comparison was of the MRls taken on March 1, 2009 and 

April 13, 2016. Dr. Luchs opined that the MRls were relatively similar and did not reveal 

a change of the claimant's low back. 

The employer also proffered an Aging Analysis Report of the lumbar spine dated 

July 26, 2018, wherein Dr. Luchs concluded that the MRI taken on March 1, 2009 

demonstrated degenerative disc disease with degenerative disc bulges. [Appendix 271 

While it is a fact that the claimant did have a prior low back injury in 2009, it is 

also undisputed that he hao minimal treatment and worked regularly following that 

injury. It is also a fact that the 2009 MRI study did not reveal a disc herniation. The 

2016 MRI study, however, did show a disc herniation at L4-5 which was confirmed 

during the surgery performed by Dr. Orphanos. Thus, refutting utterly the opinion 

expressed by Dr. Luchs that the 2016 MRI study was basically the same as the 2009 

MRI study. 

Based upon this record, the issue was then submitted to the OOJ and by 

decision dated August 18, 2016, the CArs Order dated April 29, 2016, rejecting the 

claim, was reversed. [Appendix 28] The employer appealed this decision to the BOR. 

On January 20, 2017, the BOR affirmed the OOJ's Decision dated August 18, 2016. 

[Appendix 29] From the BOR's Decision the employer filed its petition for appeal. The 

claimant offers the instant response thereto. 
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SUMMARY OF ARGUMENT 

The ALJ's decision of August 18,2016, is well reasoned and did not contain any 

legal or factual errors allowing reversal. Thus, the January 20, 2017, decision of the 

BOR affirmed the holding of the ALJ, as it was not clearly wrong. Under this Court's 

holding in Conley v. Workers' Camp. Div., 199 W.Va. 196, 199,483 S.E.2d 542, 545 

(1997), a decision of the BOR cannot be reversed unless it is clearly wrong and the 

petitioner has not demonstrated such error on the part of the BOR. 

ARGUMENT 

The BOR's Order should be affirmed because a thorough review of the record 

substantiates the decision of the ALJ to hold the claim compensable for disc hemiation. 

The ALJ noted: 

It is found that the medical record establishes that after the 
alleged compensable injury an MRI on April 13~ 2016, 
establishes that the claimant had a right lateral disc 
herniation and bulge at L4-5 causing right foraminal 
encroachment and ne,rve root sheath impingement. This disc 
herniation could certainly explain claimant's allegations of 
severe low back pain running down the right leg which 
necessitated a right-sided lateral disc herniation at L4-5 on 
June 26, 2016. The claimanfs swam testimony noted that 
his shift was to be over at 12:20, but that at 8:30 p.m. he was 
running a solid rubber tire when he hit a bump that threw him 
out of his ~eat and he cam back down and had pain in his 
back and leg. He notes that he called his boss, Donnie 
Crum around 10:30 and told him he was leaving. He noted 
he had hurt himself a little bit. The claimant knew he had 
arthritis and he had been treated for back pain by Dr. 
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Kaminsky but indicated that most of the treatment was for 
mid-back, neck and shoulders. He notes his treatment after 
the April 6, 2016, alleged injury. He specifically disagreed 
with Donnie Crum's statement. The claimant noted that he 
talked to Mr. Crum over the radio and not in person when he 
told him about the little bit of an injury and left his shift early. 
It is noted that Mr. Crum's statement indicates that the 
claimant never came to him stating that the job he was 
performing caused him to be injured in any way. This 
wording could indicate the claimant did not physically see 
Mr. Crum and report any problem to Mr. Crum in person. 
The claimant's wife also testified the claimant came home 
three hours early that night and was in pain and noted that 
he had hurt his back and was going to the doctor the next 
day. 

*** 

In this claim, it is found that there is ~lightly more evidence 
that indicates that a compensable injury occurred that 
caused a herniated disc on April 6, 2016, than the 
contradictory point of view. One factual situation that is 
found to be positive for the claimant is that there was no 
contradictory evidence concerning the fact that the claimant 
had to leave work approximately two hours early on the day 
he alleged he was injured. Based upon the totality of the 
evidence it is found that it is more likely than not that the 
claimant experienced a compensable injury on April 6, 2016, 
which necessitated surgery on a herniated disc at L4-5. 

(August 18,2016 ALJ Dec. at 9)(emphasis added). 

The ALJ properly found that the claimant provided un-refuted evidence that he 

had to leave work before the end of the shift on the day of the alleged injury. The 

preponderance of the evidence shows that the sustained an isolated fortuitous event. 

Furthermore, the record is replete with diagnostic testing that shows that the claimant 

did not have a herniated disc prior to the instant injury. The claimant proffered two MRI 

studies into the record. The study of March 1, 2009 shows bulging discs but no 

9 



herniation. However, the April 13, 2016 study shows a disc herniation at the L4-5level. 

On the WC-1 form, Dr. Kaminsky specifically noted that the 2016 MRI finding 

represented a new injury. He also reported that the injury was "occupationally related". 

The 2016 MRI study indicates a new discreet injury disassociated with any prior low 

back problems. This new injury obviously occurred on April 6, 2016 when the claimant 

was "bounced" out of the seat of the supply motor he was operating underground. 

Furthermore, it is important to note that on page 7 of the Petitioner's brief, the 

employer misrepresents the 2016 MRI study by stating that: "A lumbar MRI report from 

April 13, 2016, which shows a chronic disc herniation at the l4-5 level that's causing 

foraminal stenosis compressing the right L4-nerve root;" however, a careful review of 

the MRI report show~ that it does not contain the word "chronic". The actual wording of 

the study is "Right lateral disc herniation and disc bulge at L4-5 causing right foraminal 

encroachment and nerve root sheath impingement." The Petitioners interlineation of 

"chronic" underscores the employer's position in the instant appeal. 

Thus, the employer's petition should be REFUSED, as it has failed to show that 

the BOR's decision is clearly wrong pursuant to Conley v. Workers' Camp. Div., 199 

W.Ve. 196,199,483 S.E.2d 542, 545 (1997). 

Additionally, the motion to remand was also made to the BOR and by Order 

dated March 3, 2017, the Employer's motion was denied. [Appendix 30] The basis for 

the Employer's contention that a remand should have been granted is the erroneous 

assertion that the cla.imant's low back condition and surgical intervention by Dr. 

Orphanos related to disc degeneration not disc herniation at the L4-L5 level. The 
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reality, however, and as pointed out by the BOR in the March 3, 2017 Order, is that Dr. 

Orphanos specifically stated that the post-operative diagnosis is right L4-L5 far lateral 

disc herniation. 

The Employer's contention regarding ifs motion for remand suggests an attempt 

to offer new evidence into the record on appeal, which is impermissible and the 

employer1s basis is also a fiction and mischaracterization of the findings related by Dr. 

Orphanos, the claimant's surgeon, who is in a better position than anyone to diagnose a 

disc herniation at the L4-L5level. 

PRAYER 

WHEREFORE, based upon the foregoing, the claimant, Jimmie J. Lemon, 

respectfully requests that this Honorable Court REFUSE ·the employer's petition for 

appeal. 

Respectfully submitted, 
Jimmie J. Lemon 
By Counsel 

~f;>-~ 
REGINALD D. HENRY 
wv State Bar I. D. #: 4933 
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CERTIFICATE OF SERVICE 

I, Reginald D. Henry, counsel for the claimant herein, do hereby certify that I 

served the foregoing Respondent Brief by fOlwarding a true copy thereof by United 

States mail. postage prepaid, to the following: 

Jeffrey M. Carder, (employer's counsel) 
Cipriani & Werner 
Laidley Tower, Suite 900 
500 Lee Street, East 
Charleston, WV 25301 

~bd4-0 
March 17,2017 

REGINALD D. HENRY, Attorney at Law 
WV State l3ar I. D. #: 4933 
600 Neville Street, Suite 200 
Beckley, West Virginia 25801-5352 


