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No. \J- 0152 
IN THE SUPREME COURT OF APPEALS 

OF 

WEST VIRGINIA 

JIMMIE J. LEMON, 
Petitioner, 

vs. APPEAL NO. 2051542 
CLAIM NO. 2016026271 

ARCH COAL, INC, 
Respondent. 

Motion for Rehearing 

NOW COMES the Claimant, Jimmie J. Lemon, Jr., by Counsel Rodney A. 
Skeens and Reginald D. Henry, pursuant to Rule 25, of the Rules of Appellate 
Procedure, and hereby moves this Hono'rable Court for rehearing of the Court's 
decision rendered in this matier on December 19, 2017. 

Contentions of Claimant for Rehearing 

I. Standard of Review 

(1) The Claimant contends that the decision entered by the Court on 
December 19, 2017 (hereinafter "Decision") represents a decision based upon 
de novo review, in violation of the statutory standard for review and long standing 
case law precedent. 

(2) The Claimant contends that the basis cited by the Court for reversal of the 
ruling dated January 20, 2017 of the West Virginia Workers' Compensation 
Board of Review (hereinafter "BORn) does not permit a de novo review of the 
record by the Court. 

(3) The Claimant contends that the Court's finding that material 
misstatements or mischaracterizations of the evidentiary record were committed 
by the BOR did not also specifically include the misstatements or 
mischaracterizations that may have been committed by the BOR as required by 
statute. West Virginia Code § 23-5-15(c). 

2 



(4) The Claimant contends· that the Court misapprehended the fact that the 
statute (West Virginia Code § 23-4-1g) imposes upon the Administrative Law 
Judge (hereinafter "ALJ"), as finder of fact in the case at bar, the statutory duty 
and responsibility to determine any credibility issues, the weight to be given to 
the evidence of record, and the reliability of any testimony proffered in the 
rendition of the ALJ's Decision. 

(5) The Claimant contends that the Decision did not specify any instance in 
which a violation of West Virginia Code § 23-5-12(b) existed upon which a legally 
based reversal of the ALJ's decision of August 18, 2016 would have been 
warranted by the BOR. 

II. Claimant's Burden of Proof 

(1) The Claimant contends that the Court's Decision represents an imposition 
of a burden of proof upon the Claimant that is in direct contradiction to the 
existing case law. 

III. Probative Evidence of Record Ignored 

(1) The claimant contends that probative evidence favoring the Claimant's 
claim was ignored by the Court in that the Claimant's initial application for 
benefits (hereinafter "WC-1 ") is not cited or referenced in the Decision. 

Points of Law and Authorities Supporting Claimant's Motion 

Barnett v. State Workmen's Compensation Commissioner, 153 WV 976, 172 S.E. 2d 
698 (1970) 

Conley v. Workers' Compo Div., 199 W.va. 196. 199,483 S.E.2d 542,545 (1997), 

Martin V. Randolph County Bd. of Ed. 195 W.Va. 297, 465 S.E. 2d 399 (1995) 

Meyers V. State Workman's Compensation Comm'r, 160 W.Va. 766, 239 S.E.2d 
124 (1977) 

Gill v. City of Charleston, 783 S. E.2d 857 0N.Va. 2016) 

Board of Education of the County of Mercer v. Wert, 192 W.Va. at 579,453 S.E. 2d at 

Pennington vs. SWCC, 175 S.E. 2d 440 (1970) 
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Sowder v. State Workers' Compensation Comm'r, 155 W.va. 889, 189 S.E.2d 674 
(1972) 

West Virginia Code § 23-4-1g 

West Virginia Code § 23-5-12(b) 

West Virginia Code § 23-5-15(b) 

West Virginia Code § 23-5-15 (c) 

Statement of the Case 

The Claimant, while working underground for the Employer on April 6, 
2016, sustained an impact or jarring injury to his low back when the machine 
(sc()op) he was operating hit a large hole in the mine floor. 

He filed an application for benefits on April 19, 2016, and the Carrier, AlG, 
entered anOrd~r dated April 29, 2016 rejecting the claim. The Claimant timely 
protested the rejection Order and the Office of Judges (hereinafter "OOJ") 
assumed jurisdiction over the issue. . 

An expedited hearing was held on" July 21, 2016, at which time both the 
Claimant and his wife, Melissa Lemon, testified. Additionally, it is important to 
note that as part of the Claimant's evidence the WC-1 was proffered. This 
evidence is specifically noted as the Court did not reference the WC-1 application 
in the Decision, and upon the face of the WC-1 form, the examining physician 
(Dr. Kominsky) affirmed that the Claimant had sustained a "occupationalinjury" 
and specifically noted that "the injury did not aggravate a preexisting condition 
and the "MRI indicates a new injury at L4-L5 with nerve root compression" 
(emphasis added). The Employer offered no witnesses for testimony at the 
hearing. The Employer did offer three self serving affidavits from Ronald Price, 
Kenneth Evans, and Donnie Crum as evidence. Both parties offered additional 
exhibits and the issue was submitted to the OOJ for decision, the rendition of 
which is dated August 18, 2016. The ALJ considered the whole record in the 
rendition of his decision and no contention to the contrary has been offered 
during the litigation of the issue at bar. Neither was It alleged by the Employer on 
appeal that the findings of fact by the ALJ were not supported by substantial 
evidence. The Employer did argue that the evidence did not support the ALJ's 
decision. . 

The ALJ's decision reversed the Carrier's rejection of the claim and held 
the claim compensable for "disc herniation". 
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The Employer timely appealed the ALJ's decision to the BOR. The BOR 
rendered a decision dated January 20, 2017 affirming the ALJ's findings and 
conclusions. The Employer then petitioned this Honorable Court for an appeal of 
the BOR's decision. Briefs were filed on behalf of the respective parties with the 
Court and a memorandum Decision reversing the BOR's ruling and reinstating 
the rejection of the claim was entered by the Court on December 19, 2017. The 
Decision represented a 3-2 vote of the Court. The majority Decision did not find 
that the BOR's ruling was violative of any constitutional or statutory provision, or 
resulted from erroneous conclusions of law. Rather, the Court found "".that the 
Board of Review's Decision is based upon material misstatements and 
mischaracterizations of the evidentiary record." However, the claimant submits 
that in making such finding the Court simply re-weighed the evidence of record in 
a de novo fashion and, as such, Justice Workman and Justice Walker were 
legally correct in dissenting therefrom. . 

Thus, the Claimant hereby files the instant motion for rehearing and 
further moves that the December 19, 2017 majority Decision be set aside and the 
BOR's ruling of January 20,2017 be reinstated. 

·Argument 

Contention I - Standard of Review 

In the case sub judice, the Court's holding in favor of the Employer by 
reversing the ruling of the BOR is based upon the finding that the BO,R's ruling 
results from material misstatements or mischaracterizations of the evidentiary 
record. As such, it appears that the Court's review is statutorily guided by West 
Virginia Code § 23-5-15(b) and (c), as the BOR's ruling affirmed the prior 
deci~ion of the ALJ. Subsection (b) of § 23-5-15 requires the Court to give 
deference to the findings, reasoning and conclusions of the BOR in reviewing it's 
ruling. Subsection (c) of the statute prohibits the Court from conducting a "de 
novo reweighing of the evidentiary record." Yet a close inspection of the Decision 
clearly reveals that the Court reweighed the evidentiary record in the rendition of 
th~ Court's Decision; an act that is statutorily prohibited. The Court did not find, 
neither was it asserted by the Employer, that the ALJ's findings were not 
supported by substantial evidence. 

Hence, the Claimant submits that he may legitimately contend that the 
ALJ's findings of fact was supported by substantial evidence; that he considered 
the whole record pursuant to West Virginia Code § 23-4-1g; and that the 
Decision of the Court represents a holding based upon a de novo review of the 
evidentiary record. 

The Claimant also submits that the Employer's appeal was based upon a 
request that the evidentiary record be reweighed and that a conclusion different 
from that of the ALJ be reached, which the Claimant asserts is not the legal 
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standard of review before either the BOR or this Honorable Court. Yet, it 
appears in the Decision that the Court' did not give "deference" to the BOR's 
findings, reasoning and conclusions and did conduct a de novo reweighing of the 
evidentiary record. 

This contention is particularly grounded in the Court's holding in Conley v. 
Workers' Compo Div., 199 W.va. 196, 199,483 S.E.2d 542, 545 (1997), where 
the 'Court pointed out that the BOR's ruling cannot ,be disturbed unless "plainly 
wrong". 

In a more direct fashion regarding the issue of review of an ALJ decision, 
this Court provided unambiguous guidance in the case of Martin v. Randolph 
County Bd. of Ed. 195 W.Va. 297, 465',S.E. 2d 399 (1995), wherein the standard 
to determine whether an ALJ was clearly wrong was addressed and it was 
pointed out by Justice Cleckley that: liAs a general rule; 'we' uphold the factual 
findings of an ALJ if they are supported by substantial evidence .... We must 
defer to the ALJ's credibility determinations and inferences from the evidence, 
despite our perception of the other more reasonable conclusions from the 
evidence. Board of Education of the County of Merce'r v.' Wert, ,192 W.Va. at 579, 
453 S.E. 2d at 413. . . 

The Claimant submits, however, that in the inst<;lnt Case, the Decision 
completely divorces itself from the Court's fOll1Jerly stated position regarding the 
standard of review required, to be applied in the iristant case. The Decision 
reveals that it's holding resulted from a'reweighing of the evidentiary record and 
that the Court substituted it's opInion for that of the ALJ and BOR'. In this regard 
it is submitted that the ALJ was in the preferred position to weigh the evidence of 
record, assess it's relevance, credibility; materiality, and reliability in the 
resolution of the' issue before him pursuant to West Virginia Code § 23-4-19. 
Obviously his decision is subject to review on app,eal; however, as often pointed 
out by' this Court, if the ALJ's findings are supported by substantial evidence, 
deference must be given to his credibility determinations and inferences from the 
evidence. 

Moreover, no argument exists in,the case at bar that the ALJ failed in any 
of these assigned statutory responsibilities in the rendition of his decision. 

As it was the legal responsibility of the ALJ to comply with §23-4-1g in the 
rendition of his decision, then upon review, the appellant (the Employer) was 
required to show that the ALJ's decision was "clearly wrong" by violating one or 
more of the six categories enumerated in §23-5-12(b}. T~e Employer, however, 
did not assert a violation of any of these statutory provisions except that the ALJ 
was clearly wrong in the view of the reliable, probative, and SUbstantial evidence 
on the whole record. While the Court would be required to review the evidentiary 
record in order to address the Employer's contention, the Court could not legally 
reweigh the evidentiary record, second guess both the ALJ and BOR, and then 
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substitute the Court's own opinion for that of the ALJ and BOR, all of which this 
Court has found impennissible by prior precedent and recognition of the precise 
language of West Virginia Code § 23-5-15{c). Even more significant is the fact 
that if the Employer's appeal rests upon a necessary analysis of the evidentiary 
record, then it would be vitally important for the Court to review the entire record, 
which would include the WC-1 application and that evidence was not even 
mentioned in the Decision. . 

Further, the Claimant submits that the Decision fails to clearly delineate 
the asserted misstatements or mischaracterizations of the evidentiary record that 
the BOR was found to have committed. 

Hence, the Claimant contends that his motion is well founded. 

Contention II - Burden of Proof 

The Claimant submits that the majority Decision represents the imposition of 
a burden of proof upon the Claimant that is disallowed in Workers' Compensation 
case law. In reviewing the eviden'ce of record, the Court found that a preponderance 
of the eviden'oo did not support a "compensable"injury. The Decision, however, 
does not refute that the fact that the Claimant suffers from.a disc herniation (at L4-
L5), a condition ,determined by the ALJ as compensable. Rather, the Decision 
determined that it is more likely that such herniation is not associated with the 
alleged. on the job injury, but results' from some other cause. The Claimant notes, 
however, that in the .case of Pennington vs. SWCC, 175 S.E. 2d 440 (1970), the 
Court found that evidence from which a reasonable person may conclude that the 
claimant was injured whiie performing his duties'inthe course of his employment is 

. sufficient to sustain the claimant's burden of proving his.claim. Medical evidence as 
to the cause of an injury is not.always required to establish compensability of an 
injury in a 'compensation case. Additionally. this Court has held that "a claimant in a 
Workers' Compensation case must bearthe burden of proving his claim but in doing 
so it -is riot nec~ssary to prove to the exclusion of all else the causal connection 
between the injury and the employment". Syllabus point 2, Sowder v. State Workers' 
Compensation Cbmm'r. 155 W.Va. 889, 189 S.E.2d·674 (1972). Syllabus point 1, 
Meyers v, State Workman's Compensation Comm'r, 160 W.va. 766, 239 S.E.2d 124 
(1977) (emphasis added). 

Contention III - Probative Evidence of Record Ignored 

As heretofore noted, the Court on the rendition of the majority Decision 

failed to consider important and persuasive evidence in the evidentiary record. 

The Decision does not cite the initial application (WC-1) filed by the Claimant. 

Therefore, th~ Court did not observe that Dr. Kominsky upon the face of the WC
1 form stated that the Claimant had sustained an occupational injury that did not 
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aggravate a preexisting condition and that the "MRI indicates a new injury at L4-
L5 with nerve root compression". (emphasis added). Thus, the evidentiary 
record contained substantial evidence substantiating the BOR's ruling and 
satisfies this Court's requirement in the holding of Gill v. City of Charleston, 783 

-S.E.2d 857 0N.Va. 2016),- wherein the Court held that "a non-compensable pre
existing condition may not be added as a compensable component of a claim for 
Workers' Compensation medical benefits mElrely b~cause it may have been 
aggravated by a compensable injury. TO the extent that the aggravation of a non
compensable pre-existing injury results in a discrete new injury, that new injury 
may be found compensable." 

Further, the majority Decision does not observe that Dr. Orphanos is a 
neurosurgeon and that he had "direct" vision of the damaged disc in the 
Claimant's low back as he _petformed surgery thereon. At no time did Dr. 
Orphanos suggest that the herniation wa-s not traumatic in nature. The opinions 
of Dr. Orphanos and Kominsky preponderate over those of Dr. Soulsby, who did 
not examine the Claimant, and Dr. Luchs, who reviewed films, not the patient. 

Further, while the Decision emphasizes the self~serving affidavits of 
Ronald Price, Kenneth Evans; and Don~ie Crum, proffered by the Employer, it is 
noted that the testimony of tlie Claimant's wife, Melissa Lemon, is unrefuted in 
this record, ~ fact deemphasized in the Decision. Her testimony established that 
the Claimant had to come home early from work, an unusual event, and was in 
obvious low back pain. -

Finally, the Claimant's motion is grounded upon the persuasive fact that 
the record contains no evidence that the Claimant suffered· from a "disc 
herniation" prior to April 6, 2016, the date of the compensable injury. This 
persuasive fact is established in the record, but not emphasized in the Decision. 

Clearly, it is more likely than not that the impact or jarring incident of April 
6, 2016, caused the herniation at the L4-L5 level, and in any event it was the 
ALJ's statutorily imposed obligation to m~ke a determination on such- issue. 
Having rendered a decision that an isolated, fortuitous event occurred that could 
explain such herniation, the BOR was correct in refusing to disturb such finding, 
especially given the aforesaid standard of review set forth by statute and prior 
holdings of this Court, and because substantial evidence exists in the evidentiary 
record that supports the ALJ's conclusion. Therefore, the BOR's decision should 
have been affirmed by this Honorable Court. 
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Conclusion 

The Claimant contends that in the entry of the· Decision of December 19, 
2017, the Court inappropriately substituted it's opinion for that of the ALJ as the 
finder of fact, and the BOR as the reviewer of his findings; imposed an 
evidentiary burd.en upon the Claimant to prove his case that is unsupported by 
statute and case law; . and failed to review persuasive evidence that tends to 
refute the Employer's contention that a violation of anyone or more of the six 
enumerated provisions required under § 23-5-12(b) exists upon which reversal of 
the ALJ by the BOR was warranted. Therefore, the Claimant hereby files the 
instant motion for rehearing and further moves that the Court's majo·rity Decision 
dated December 19, 2017 be set aside, and the BOR's ruling of January 20, 
2017 reinstated. . 

Respectfully submitted, 

Jimmie Lemon 
By Counsel 

¥D~ 
REGINALD D. HENRY 
wv State Bar L D. #: 4933 

Rodney A Skeens 
wv State Bar #3440 
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