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ARGUMENT 


Petitioners Joseph Shaffer and Traci Cook appealed the Circuit Court's decision not to 

afford them with prosecutorial immunity and grant summary judgment in their favor. Petitioners 

are broadly afforded prosecutorial immunity for any actions taken in their roles as advocates for 

the State. Respondent alleges that Petitioners Shaffer and Cook acted as investigators, not 

advocates, because they conspired to obtain false testimony from Carl J. Wilson, Jr. in order to 

prosecute Respondent. Not only is that allegation not supported the by the record-which 

clearly demonstrates that the Harrison County Sheriff s Department obtained recordings of 

conversations that supported the prosecution against Respondent-but the recordings also 

directly refute Respondent's allegation that Wilson's testimony was false. 

Respondent also alleges that Petitioners Shaffer and Cook acted as witnesses, rather than 

advocates, before the grand jury simply by naming the office of prosecuting attorney as a victim 

in the alleged crimes. Respondent does not-and cannot--offer any evidence that Petitioners 

Shaffer and Cook acted as witnesses and testified. before the grand jury. Importantly, 

Respondents cite no law stating that identifying the office of prosecuting attorney as a victim 

negates prosecutorial immunity. Thus, nothing in Respondent's brief supports the idea that the 

prosecutors took any action to rid themselves of their prosecutoriaI immunity. At bottom, the 

Respondent disagrees with actions taken by Petitioners Shaffer and Cook took in their roles as 

advocates for the State. Respondent's disagreement with those actions, however, does not defeat 

prosecutorial immunity. 

Petitioner Patrick McCarty appealed the Circuit Court's decision not to afford him with 

qualified or statutory immunity and grant summary judgment in his favor. Respondent alleges 

that Petitioner McCarty should not be protected by qualified immunity because he also conspired 

to create false evidence, specifically by providing a false affidavit, to use against him. However, 



Respondent's Blief fails to acknowledge that Respondent Harris admitted to the very conduct 

that Petitioner McCarty described in his affidavit. Specifically, in an agreed order, Respondent 

Harris admitted to conduct that violated the terms of his bond. This admission-which 

Respondent's Brief wants this Court to ignore-renders futile any argument that Petitioner 

McCarty fabricated any evidence against Respondent Harris. As such, Petitioner McCarty is 

entitled to immunity, and the claims against him must also be dismissed. 

I. 	 Respondent misstates both the activities included in the prosecutor's role as 
advocate and Petitioners' actions in bringing charges against Respondent Harris. 

Petitioners Cook and Shaffer are protected by prosecutorial immunity for any acts taken 

in performing duties that are "intimately associated with the judicial phase of the criminal 

process." Imbler v. Pachtman, 424 U.S. 409, 431, 96 S. Ct. 984 (1976); see also Mooney v. 

Frazier, 225 W. Va. 358, 370, 693 S.E.2d 333, 345 n.12 (2010). This includes "[p]reparation for 

both the initiation of the criminal process and for a trial," which may include "obtaining, 

reviewing, and evaluating of evidence." Imbler, 424 U.S. at 431 n.33, 96 S. Ct. at 995 n.33. 

Courts have routinely held that this inununity applies to claims of soliciting perjured testimony, 

conspiring with police to fabricate evidence, and suppressing exculpatory evidence. See, e.g., 

Reasonover v. St. Louis Cly., Mo., 447 F.3d 569 (8th Cir. 2006); Rose v. Bartle, 871 F.2d 331 (3d 

Cir. 1989); Ashe/man v. Pope, 793 F.2d 1072 (9th Cir. 1986). 

Respondent attempts to muddle this standard by asserting that because the alleged 

misconduct occurred before any charges \1-"ere brought against Respondent Harris, prosecutorial 

immunity does not apply. Resp't Br. 9-]0. Respondent Harris claims that Petitioner Cook met 

with Wilson and "influenced Wilson to change his story" to facilitate bringing charges against 

Harris. Id. at ] O. Respondent also claims that "Petitioners then wired up Wilson to meet with 

Streets in order to get more evidence on Harris, prior to any charges pending." Id. But, these are 
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merely conclusory allegations that are directly refuted by the evidentiary record. and are 

insufficient to overcome prosecutorial immunity for purposes of granting summary judgment in 

favor of Petitioners Shaffer and Cook. 

First, Respondent Harris' contention that Petitioners Shaffer and Cook influenced 

Wilson's testimony is rebutted by the fact that Franklin Streets-Respondent Harris' private 

investigator--confirmed Wilson's statements about Harris and Streets, and those conversations 

were captured on audio recordings. Streets gave Wilson directions to a hotel in Weston, West 

Virginia, where Wilson was to stay to avoid the witness subpoena in the Junkins trial. (A.R. 

338-341.) Streets and Wilson specifically discussed the payment Wilson had received in 

exchange for leaving town: "MR. STREETS: So he said seven days, and you're looking I think 

that's-you're looking at what, that's one thousand five hundred in seven days. But he did say 

big bonus afterward." CA.R. 342.) Streets also insinuated that if Wilson did not avoid the 

subpoena, Harris would take extreme action: 

MR. STREETS: You know, the way he's thinking-one, two, 
three, four, five, six, seven, eight days today and already. So that's 
what he-he said, "Do I need to put a fucking investigator on him 
or do I need to float him down the fucking river?" 

MR. WILSON: I don't want to hear any more of that shit. You 
had me fucked up yesterday. 

MR. STREETS: I said-I said, "I'm not doing it." 


MR. WILSON: I thought about it all fucking night. I said, "That 

mother fucker, man." I was like, "He just laughed about it like it 

was so fucking funny." It wasn't fucking funny. 


MR. STREETS: There's a 22-year-old floating in the river. 

MR. STREETS: I'm just telling you he died. He was indicted by 
the federal government. Check it on the fucking internet. 
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MR. WILSON: For what? 

MR. STREETS: Tax evasion. Got him for seven years, 
represented himself and won. 

MR. STREETS: Get on the fucking internet and punch in Paul J. 
Harris, Wheeling. All you punch in is just right there; Paul J. 
Harris, Wheeling, and you'll read all about it. He was indicted by 
the feds for seven fucking years. Caught him for seven years and 
won. That's why he takes all these federal cases. 

(A.R. 345-46.) This audio recording negates any allegations that Wilson's testimony was false 

or fabricated by Petitioners Shaffer and Cook. 

Moreover, it was not the prosecutors who obtained these recordings, but the Harrison 

County Sherriffs Department. (A.R. 333.) Thus, there is no basis for the allegation that 

Petitioners Shaffer and Cook were involved in collecting evidence. Simply, Petitioners Shaffer 

and Cook became aware of potential witness tampering by Streets and Harris as they prepared 

for the Junkins trial, and Harrison County Sherriffs Department then investigated these potential 

crimes. After the Sherriffs investigation yielded these recorded statements, Petitioners Shaffer 

and Cook decided to reconvene the grand jury-a step beyond simply submitting a criminal 

complaint to a magistrate under Rule 3 of the West Virginia Rules of Criminal Procedure. 

Second, contrary to Respondent's assertions, prosecutorial immunity attaches well before 

fonnal charges are brought. In fact, deciding whether to bring charges is plainly covered by 

prosecutorial immunity. Simon v. City o/New York, 727 F.3d 167, 171 (2d Cir. 2013) (holding 

that prosecutorial functions protected by immunity include "deciding whether to bring charges 

and presenting a case to a grand jury or court, along with the tasks generally considered adjunct 

to those functions, such as witness preparation, witness selection, and issuing subpoenas"); Stein 

v. DisciplinQ1y Bd. o/Supreme Court o/N.M., 520 F.3d 1183, 1194 (lOth Cir. 2008) ("Deciding 
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whether to bring charges-which necessarily includes an evaluation of whether there has been 

sufficient investigation to support charges-is a quintessential prosecutorial function protected 

by absolute immunity.") 

Finally, as explained In Petitioner's Brief, courts routinely hold that prosecutors are 

immune from broad and unsubstantiated allegations that prosecutors conspired with police, 

witnesses, and even judges to frame criminal defendants. See, e.g., Ashe/man v. Pope, 793 F.2d 

1072 (9th Cir. 1986); Lux v. Virginia, 484 S.E.2d 145 (Va. Ct. App. 1997). Respondent's 

conc1usory allegations that Petitioners Cook and Shaffer were involved in participating in the 

investigation by soliciting false evidence are insufficient to overcome prosecutorial immunity. 

The evidentiary record is entirely devoid of any evidence that prosecutors and police conspired 

to bring false charges against the Respondent. Since there is no evidence in the record to support 

the substance of Respondent's claims, the Circuit Court erred in refusing to afford Petitioners 

Shaffer and Cook prosecutorial immunity and denying their summary judgment motion. 

II. 	 Petitioner Cook did not appear before the grand jury as a witness. 

In support of its contention that Petitioner Cook appeared before the grand jury as a 

witness, Respondent cites only one case, Kalina v. Fletcher, 522 U.S. 118, 118 S. Ct. 502 (1997). 

The case provides no support to Respondent's position. 

In Kalina, a prosecutor sought an arrest warrant for an alleged theft of computer 

equipment from a school. The prosecutor filed three documents with the court: an information 

charging the respondent with burglary; a motion for an arrest warrant; and a "Certification for 

Determination of Probable Cause," in which the prosecutor swore to the truth of the facts set 

forth by the prosecutor. Id. at 121, 118 S. Ct. at 505. This document was meant to satisfy 

Washington'S requirement that an application for an arrest warrant be supported by sworn 
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testimony. Id. Per these documents, however, the prosecutor was the only person to vouch for 

the truth of the allegations she was presenting to the court. Id. 

The Court separated the issues of (1) the prosecutor's decision to seek a warrant; and (2) 

the prosecutor presenting a sworn statement to the court. Id. at 130-31, 118 S. Ct. 509-10. The 

Court ruled that the former was protected by prosecutorial immunity. Id. The Court expressly 

stated that the prosecutor's "decision to file the charges, and her presentation of the information 

and the motion to the court," even including "the selection of particular facts to include in the 

certification to provide evidentiary support for the finding of probable cause," was protected by 

prosecutorial immunity because it "required the exercise of the judgment of the advocate." Id. 

Regarding the latter issue, however, the Court examined the issue of "whether she was 

acting as a complaining witness rather than a lawyer when she executed the certification 'under 

penalty of peIjury. '" Id. at 129, 118 S. Ct. at 509. The Court ultimately held that by submitting 

the certification, the prosecutor essentially testified as to the truth or falsity of the allegations, 

thus making her a witness. Id. at 130-31, 118 S. Ct. at 509-10. On those grounds, the Court 

held that immunity did not apply only "insofar as [the prosecutor] performed the function of a 

complaining witness." Jd. at 131, 118 S. Ct. at 510. 

Kalina is wholly inapplicable here because there is nothing in the record that indicates 

that Petitioners Cook or Shaffer testified as to the truth or falsity of any facts of the case. 

Respondent Harris' alleges that "Cook knew of a materially false affidavit provided by 

McCartney." Resp't Br. 11. To the extent Kalina is applicable, it makes clear that prosecutorial 

immunity applies to the decision to present certain evidence in support of an indictment or arrest 

warrant--even if that evidence is false. 
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Kalina does not address the propriety of identifying the prosecutor's office as the victim 

of an alleged obstruction of justice charge. In fact, Respondent cites no law at all indicating that 

this practice is improper. As noted in Petitioners' Brief, at worst, this practice amounts to a 

conflict of interest-which numerous courts have held does not overcome absolute immunity. 

Pet'rs.' Br. 16-18. However, it is proper for the office of the prosecuting attorney to identify 

itself--correctly-as the victim of an obstruction of justice charge without giving rise to a 

conflict of interest. Id. 

In sum, Respondent cites nothing in the record that supports a claim that overcomes this 

broad immunity. Petitioners Cook and Shaffer are therefore protected by prosecutorial 

immunity, and the Circuit Court erred in denying Petitioners' motion for summary judgment on 

those grounds. 

III. 	 Respondent fails to acknowledge that he admitted to the conduct alleged in 
Petitioner McCarty's affidavit, thus refuting any allegations that the affidavit was 
false. 

Respondent alleges that Petitioner McCarty submitted a false affidavit in order to procure 

a search warrant. Resp't Br. 13. In his brief to this Court, Respondent, for the first time in this 

litigation, attempts to identify the specific portion of McCarty's affidavit he believes to be false. 

According to Respondent, McCarty, relying on Wilson's statements, states that prior to charges 

being brought against Harris and Streets, Wilson and Harris met in Harris' vehicle wherein 

Wilson was paid to avoid the subpoena. Resp't Br. 14. That specific language, however, cannot 

be found in any affidavit of record. 

Of importance, Respondent is bound by his complaint which consistently references an 

alleged false affidavit proffered by McCarty in November 2013 that was used to obtain a search 

warrant to record Respondent's conversations with Adam Parsons in his law office. (A.R.9-10, 

14 (CompI. ~ 36-38,49, 86-89).) These audio recordings were not used to obtain or prosecute 
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the indictment against the Respondent. 1 Rather, the audio recordings were used to confinn a 

potential bond violation by Respondent. (A.R. 203.) Specifically, given that the criminal 

conduct giving rise to the indictment involved intimidation of Wilson, an express condition of 

Respondent's bond was that he "shall have no contact, either directly or indirectly" with Wilson 

or his family during the pendency of the underlying criminal action against him. (A.R. 217.) 

The State presented overwhelming evidence, including but not limited to the recordings, at a 

hearing on its motion to revoke Respondent's bond that confinn the contents of McCarty's 

affidavits. (A.R. 330-3l.) Moreover, after sitting through the State's presentation of evidence 

on the bond violation, the Respondent admitted to having indirect contact with Wilson through 

Parsons. (A.R. 60 (acknowledging in an agreed order that "the State proved by competent 

evidence and by a clear preponderance of the evidence that the defendant, Paul J. Hams, violated 

the terms and conditions of his bond by having indirect contact V-lith Carl "cr Allen Wilson, Jr. . 

. . . ").) By admitting to the bond violation, Respondent also admitted to the contents of the 

affidavit by Petitioner McCarty used to obtain the warrant to record his conversations with 

Parsons. 

If the Respondent is referencing an affidavit provided by Petitioner McCarty earlier in the 

prosecution of the Respondent and not identified in the complaint, it is outside the appellate 

record before this Court. The West Virginia State Crime Lab report that Respondent cites in 

arguing that McCarty acted in bad faith is also outside the appellate record. Thus, despite 

Respondent's contentions, this Court must indeed "take Harris' word for it," since any 

allegations concerning an additional false affidavit by Petitioner McCarty are not supported by 

the evidentiary record. Resp't Br. 14; see Syl. Pt. 4, Martin v. Barbour Cty. Bd. oJEduc., 228 W. 

I Nor could they have been, since they did not exist until after Respondent Harris was indicted and released 
on bond. 
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Va. 238, 239, 719 S.E.2d 406, 407 (2011) ("The appellate review of a ruling of a circuit court is 

limited to the very record there made and will not take into consideration any matter which is not 

a part of that record."). Respondent is improperly searching for evidence outside ofthe record to 

distract this Court from the affidavit by McCarty specifically referenced in his complaint and his 

own admission to the contents of that affidavit. 

However, even if the Court were to consider evidence outside of the appellate record, a 

report not finding Wilson's fingerprints in Respondent's car is insufficient evidence to overcome 

the presumption of truthfulness to which an affidavit in support of a search warrant is entitled, let 

alone to survive summary judgment in favor of Petitioner McCarty. See Franks v. Delaware, 

438 U.S. 154, 171, 98 S. Ct. 2674, 2684 (1978) (holding that "[t]here is, of course, a presumption 

of validity with respect to the affidavit supporting the search warran!"). A reasonable juror could 

not find, from this scant evidence, that Petitioner McCarty intentionally presented false evidence. 

Furthennore, as stated above, audio recordings between Wilson and Streets, referenced 

above, confinn that Harris, either directly, indirectly, or both, offered Wilson money in exchange 

for avoiding a subpoena issued in the Junkins prosecution, and Hams either directly, indirectly, 

or both, made threats against Wilson if Wilson did not comply with his request. Moreover, the 

grand jury, exercising its investigative powers, considered the evidence presented by the State 

and returned an indictment charging Plaintiff with witness intimidation. As such, Petitioner 

McCarty is entitled to summary judgment on grounds of qualified or statutory immunity with 

respect to any affidavit provided in that regard. 
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CONCLUSION 


Petitioners respectfully request that this Court reverse the decision of the circuit court and 

grant summary judgment in Petitioners' favor. Petitioners Cook and Shaffer are entitled to 

absolute immunity because the allegations against them stem from their roles as advocates for 

the state, and Petitioner McCarty is entitled to qualified immunity because the record 

demonstrates that he did not act in bad faith with respect to his investigation into Respondent 

Harris's actions. 
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