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BEFORE THE LAWYER DISCIPLINARY BOARD ~ 
STATE OF WEST VIRGINIA., L.-;R::-;::ORY:=:-L=-PE::::RR=-:VII,;"':C:::-:lE~'RK:--l 

c,;,'" SUPREME COURT Of APPEAL8 
-, .. 	 OFWESTVIRaiNIA 

Re: 	 David S. Hart, a suspended member of Bar No.: 7976 
The West Virginia State Bar I.D. Nos.: 	 15-01-479 

15-01-530 
16-01-221 

STATEMENT OF CHARGES 

To: 	 David S. Hart 

Post Office Box 5577 

Beckley, West Virginia 25801 


YOU ARE HEREBY notified that a Hearing Panel Subcommittee of the Lawyer 

Disciplinary Board will hold a hearing pursuant to Rules 3.3 through 3.16 of the Rules of 

Disciplinary Procedure, upon the following charges against you: 

1. 	 David S. Hart (hereinafter "Respondent") is a suspended lawyer, who previously 

practiced in Beckley, which is located in Raleigh County, West Virginia. 

Respondent was admitted to The West Virginia State Bar on September 28, 1999. 

As such, Respondent is subject to the disciplinary jurisdiction of the Supreme 

Court of Appeals of West Virginia and its properly constituted Lawyer 

Disciplinary Board. 

2. 	 On June 9, 2015, the Supreme Court ofAppeals of West Virginia filed an Opinion 

which suspended Respondent's license to practice law for three (3) years. In 

addition, the Supreme Court ordered that Respondent issue refunds to Casey M. 
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Johnson in the amount of $2,650.00 and Charles E. Banks in the amount of 

$5,200.00, and provide proof thereof to the Office of Disciplinary Counsel prior to 

petitioning for reinstatement pursuant to Rule 3.32 of the Rules of Lawyer 

Disciplinary Procedure; that Respondent provide an itemized statement of account 

to Tony R. Henderson, Jr., refund to Mr. Henderson any unearned portion of the 

fee he paid, and provide proof thereof to the Office of Disciplinary Counsel prior 

to petitioning for reinstatement pursuant to Rule 3.32 of the Rules of Lawyer 

Disciplinary Procedure; and that Respondent pay the costs of the proceedings 

pursuant to Rule 3.15 ofthe Rules ofLawyer Disciplinary Procedure. 

3. 	 The Mandate in that matter issued on July 22, 2015. 

4. 	 A Statement of Charges is also currently pending against Respondent involving 

five (5) complaints, Supreme Court No. 15-0589, ftled on June 22, 2015. A 

hearing in that matter was scheduled for May 17, 2016. However, by Orders 

entered May 6, 2016, and August 18,2016, that proceeding was continued. 

COUNT I 

J.D. No. 15-01-479 


Complaint of Kevin C. Elliott 


5. 	 By complaint received November 9,2015, Complainant Kevin C. Elliott stated he 

had hired· Respondent in or about November 2007 to assist him with a child 

support matter. Complainant stated that he has attempted to contact Respondent 

numerous times but has been unsuccessful. Complainant last spoke with 

Respondent on or about October 19,2015. 
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6. 	 Mr. Elliott stated that he requested Respondent send him copies ''to show what 

[Respondent] has done," but he never received any documents from Respondent. 

7. 	 Mr. Elliott also stated that he contacted the Nicholas County Courthouse to inquire 

about his case but was told that "no papers has [sic] been filed." Mr. Elliott said 

that he was also told by someone at the courthouse that Respondent had been 

suspended from the practice of law. 

8. 	 Mr. Elliott alleged that he is due a refund since Respondent "didn't do anything. 

That way [he] can get or hire another attorney." Mr. Elliott provided a copy of a 

cashier's check dated November 26,2007, purchased by Angie Ghoaf, paid to the 

order of Hayden & Hart, in the amount of Two Thousand One Hundred Fifty 

Dollars ($2,150.00). 

9. 	 Respondent was notified of this complaint by Disciplinary Counsel on November 

10,2015, and requested a response thereto within twenty (20) days. 

10. 	 After receiving no response from Respondent, on or about December 11,2015, the 

Office of Disciplinary Counsel (hereinafter "ODC") sent a second letter, sent 

Certified Return Receipt Requested and by First Class Mail, directing Respondent 

to file a response by December 28, 2015, and advising him that his failure to do so 

could result in a subpoena being issued for his appearance at the ODC for a sworn 

statement, or the allegations in the complaint would be deemed admitted and the 

matter would be referred to the Investigative Panel of the Lawyer Disciplinary 

Board. 

3 
65942-AJH 

http:2,150.00


11. The letter sent via Certified Mail was returned by the U.S. Postal Service on or 

about January 8, 2016, marked as "Attempted - Not Known." However, the letter 

sent via First Class Mail was never returned to the ODC. 

12. 	 On or about January 5, 2016, upon request, the ODe provided a copy of this 

complaint via facsimile to Kyle Lusk, Esquire, who had contacted ODe to advise 

ofhis representation of Respondent. 

13. 	 When no response was received, the ODC again provided a copy of this complaint 

to Kyle Lusk, Esquire, on or about January 28,2016, via facsimile, First Class and 

Certified Mail. The ODC also requested that Mr. Lusk provide "the name of the 

bank(s) where [Respondent] had his operating, client trust, and lor lOLTA bank 

accounts, for Hart Law Offices." Disciplinary Counsel requested a response 

thereto no later than February 5, 2016. 

14. 	 On or about January 28, 2016, the ODe received a verified response from 

Respondent to this complaint. Respondent acknowledged that he was suspended 

from the practice of law in June 2015, at which time Respondent left the firm of 

Hayden & Hart, PLLC. 

15. 	 Respondent stated that he represented Mr. Elliott in a child support matter 

involving the State of North Carolina. Mr. Elliott had been informed by previous 

counsel that any attempt to argue the claim of child support would have to be 

made in West Virginia due to the fact that West Virginia had issued the initial 

support decree. Respondent stated that Mr. Elliott advised that he had not attended 
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any hearing and was unaware that a support obligation had been ordered against 

him. 

16. 	 Upon filing his Notice of Appearance and reviewing the Court file, Respondent 

stated that "it was obvious that [Mr. Elliott] had initially been served with a 

complaint to establish paternity and child support filed by the West Virginia 

Bureau for Child Support Enforcement ... [Mr. Elliott] was served with the 

complaint in January 2000. [Mr. Elliott] did not appear or take any action to 

contest the paternity finding with regard to the child at issue in the case." Mr. 

Elliott failed to appear at the final hearing in the matter and therefore the "Court 

adjudged [Mr. Elliott] to be the child's father and ordered that [Mr. Elliott] pay 

child support calculated based upon an attributed income of the federal minimum 

wage in effect at the time of the hearing." 

17. 	 Respondent stated that he could find no reason to challenge the support order. 

While it was entered in default, Mr. Elliott was properly served and failed to 

appear. Respondent also noted that any action could have resulted in a counter

petition that sought to raise his child support as his income was higher than 

minimum wage. Respondent stated that he advised Mr. Elliott that there was no 

"real reason for [Mr. Elliott] to proceed with filing any pleadings attacking the 

West Virginia support order." Respondent then obtained a copy of the accounting 

maintained by the West Virginia Bureau for Child Support Enforcement and 

provided them to Mr. Elliott in 2008. 
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18. Respondent confmned that he last spoke with Mr. Elliott in the fall of 2015. At 

that time, Respondent had left his former firm and was closing his office following 

his suspension and Mr. Elliott requested a copy of his file for enforcement 

proceedings in the State of North Carolina. Respondent said he obtained the file 

from his former firm and provided it to Mr. Elliott. 

19. 	 By letter dated February 2, 2016, to Kyle Lusk, Esquire, the ODC requested 

information on the location of Respondent's operating, client trust, and/or IOLTA 

bank accounts, for Hart Law Offices. The ODe requested a response thereto 

within ten (10) days. 

20. 	 On or about March 1, 2016, the ODe sent a second letter to Mr. Lusk again 

requesting Respondent's bank information. The ODC requested a response thereto 

no later than March 11, 2016, or a subpoena would be issued for Respondent to 

appear for a sworn statement. 

21. 	 On or about April 8, 2016, the ODC contacted Mr. Elliott to inquire whether he 

received his file from Respondent as indicated in Respondent's response to the 

complaint. Complainant indicated that he had not received his client file and he 

had not received a copy ofRespondent's response to his complaint. 

22. 	 After receiving no response ODe's February 2, 2016, and March 1, 2016 letters, a 

subpoena was issued on April 19, 2016, requiring Respondent to appear at the 

ODC to provide a sworn statement on May 17, 2016. 

23. 	 On or about April 22, 2016, Disciplinary Counsel received a letter from Mr. Elliott 

stating that he had not received his file from Respondent. Further, Mr. Elliott 
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denied that Respondent "discussed any of [Mr. Elliott's] case [Respondent] talks 

about in paragraph's 2 & 3 on page 2 [of Respondent's response] ...." Mr. Elliott 

also stated that Respondent did not advise him of anything in 2011, as he never 

returned any telephone calls. 

24. 	 Respondent appeared at the ODe for a sworn statement on May 17, 2016, and 

stated that he provided Mr. Elliott's file to Amber R. Hinkle, an attorney assisting 

him with the closure ofhis law practice. 

25. 	 Respondent also stated that he knew from Mr. Lusk that the ODe had requested 

information on his bank accounts. Respondent did not respond to ODe's request 

for 'information concerning the location of his bank accounts until his May 17, 

2016 sworn statement. 

26. 	 Because Respondent failed to respond to Mr. Elliott's requests for information 

about the status of his case and failed to explain a matter to the extent reasonably 

necessary to permit his client to make informed decisions regarding the 

representation, he has violated Rules l.4(a) and 1.4(b) of the Rules of Professional 

Conduct, which provides: 

Rule 1.4. Communication. 
(a) 	 A lawyer shall: 
(1) promptly inform the client of any decision or 

circumstance with respect to which the client's informed 
consent, as defined in Rule 1.0 (e), is required by these Rules; 

(2) reasonably consult with the client about the means 
by which the client's objectives are to be accomplished; 

(3) keep the client reasonably informed about the 
status of the matter; 

(4) promptly comply with reasonable requests for 
information; and 

(5) consult with the client about any relevant limitation 
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on the lawyer's conduct when the lawyer blOWS that the 
client expects assistance not permitted by the Rules of 
Professional Conduct or other law. 

(b) A lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to make informed 
decisions regarding the representation. 

27. Because Respondent failed to provide Mr. Elliott's client file to him upon request, 

he has violated Rule 1.16(d) ofthe Rules ofProfessional Conduct, which provides: 

Rule 1.16. Declining or Terminating Representation. 

'" * '" 
(d) Upon termination of representation, a lawyer 

shall take steps to the extent reasonably practicable to protect 
a client's interest, such as giving reasonable notice to the 
client, allowing time for employment of other cOlUlsel, 
surrendering papers and property to which the client is 
entitled and refunding any advance payment of fee or expense 
that has not been earned or incurred. The lawyer may retain 
papers relating to the client to the extent permitted by other 
law. 

28. Because Respondent failed to respond to the ODC's lawful requests for 

information, he has violated Rille 8.l(b) of the Rules of Professional Conduct, 

which provides: 

Rule 8.1. Bar Admission and Disciplinary Matters. 
An applicant for admission to the bar, or a lawyer in 

connection with a bar admission application or in connection 
with a disciplinary matter, shall not: 

* * * 
(b) fail to disclose a fact necessary to correct a 

misapprehension known by the person to have arisen in the 
matter, or knowingly fail to respond to a lawful demand for 
information from an admissions or disciplinary authority, 
except that this Rule does not require disclosure of 
information otherwise protected by Rule 1.6. 
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COUNT II 
I.D. No. 15-01-530 


Complaint of Office of Disciplinary Counsel 


29. 	 On or about December 10, 2015, Lindsey Ashley, Esquire, filed a complaint 

against Respondent. 

30. 	 Ms. Ashley was appointed as a Guardian ad litem for a minor child by the 

Honorable K. Bruce Lazenby of the Raleigh County Family Court. Upon meeting 

with the mother of the minor child (hereinafter "the mother"), Ms. Ashley was 

informed that the mother had retained Respondent on or about August 17,2015, to 

represent her in a contempt action. Ms. Ashley provided a copy of a credit card 

statement issuing payment in the amount of One Thousand Five Hundred Dollars 

($1,500.00) to the Hart Law Office on or about August 17,2015. 

31. 	 Ms. Ashley stated that the mother indicated to her that Respondent had told the 

mother that Respondent would attempt to obtain a continuance for her hearing. 

However, Respondent texted the mother on the night before the hearing and 

informed her that he was unable to get the hearing continued, so she would need to 

meet with him thirty (30) minutes prior to the hearing. Ms. Ashley provided screen 

shots of the text messages between the mother and Respondent, which are dated 

Tuesday, November 3,2015. 

32. 	 Ms. Ashley stated, "[t]he mother indicated to [Ms. Ashley] that when she met with 

[Respondent] immediately before the hearing, he informed her that he could not 

go with her to the hearing and she would have to represent herself." 
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33. Ms. Ashley stated that on or about November 23, 2015, she was informed that 

Respondent had returned the mother's retainer fee to her in full. 

34. 	 On or about December 11,2015, this complaint was opened against Respondent in 

the name of the ODC. 

35. 	 A copy of the complaint was sent to Respondent on or about December 11,2015, 

requesting a response thereto within twenty (20) days. 

36. 	 After receiving no response, the ODC provided a copy of this complaint to Kyle 

Lusk, Esquire, on or about January 28, 2016, via facsimile, First Class and 

Certified Mail. The ODC also requested that Mr. Lusk provide "the name of the 

bank(s) where [Respondent] had his operating, client trust, and lor IOLTA bank 

accounts, for Hart Law Offices." The ODe requested a response thereto no later 

than February 5, 2016. 

37. 	 On or about January 28, 2016, the ODC received a verified response from 

Respondent to this complaint. Respondent stated that he had represented the 

mother on a couple of occasions prior to his suspension, including her divorce and 

subsequent custody modification. 

38. 	 Respondent stated the mother was having issues with her ex-husband regarding 

summer visitation of their child and the mother stopped by Respondent's office to 

discuss the issues with him. The mother inquired as to whether Respondent would 

be able to assist her should he file an action against her. Respondent stated that he 

informed the mother that an opinion had been issued suspending his license to 

practice law. Respondent further stated that he had filed a motion asking the Court 
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to reconsider the ruling, but if that motion was not successful, he would not be 

able to represent her and she would need to find another attorney. 

39. 	 In August 2015, Respondent's motion to reconsider was denied, and the mother 

was served with a petition for contempt. 

40. 	 Around the same time, Respondent began "winding [his] practice up as part of the 

suspension and ensuring that all of [Respondent's] previous clients had 

representation through [his] former firm. Amber R. Hinkle, Esquire, had agreed to 

take on the bulk of [his] former clients." 

41. 	 Respondent stated that the mother came by his office and told his assistant that she 

needed to make a payment. The assistant took the payment assuming that it was 

for past work. Respondent stated that he spoke with the mother and explained that 

he could not represent her, but that he would speak to Ms. Hinkle "to see if she 

would represent her and forward the fee to her if she would." However, 

Respondent reported that Ms. Hinkle was unable to take the mother's case. 

42. 	 The mother came by Respondent's office on the morning of her hearing in 

November. Respondent said he "subsequently contacted Kyle Lusk, Esquire, who 

agreed to represent [the mother]." Thereafter, Respondent paid the money that the 

mother had paid him to Mr. Lusk. 

43. 	 Respondent denied practicing law without a license, or soliciting or accepting 

clients. 

44. 	 By letter dated February 2, 2016, to Mr. Lusk, the ODe again requested 

information on the location of Respondent's operating, client trust, andlor IOLTA 
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bank accounts, for Hart Law Offices. The ODe requested a response thereto 

within ten (10) days. 

45. 	 On or about March 1, 2016, the ODe sent a second letter to Mr. Lusk again 

requesting Respondent's bank information. The ODe requested a response thereto 

no later than March 11, 2016, or a subpoena would be issued for Respondent to 

appear for a sworn statement. 

46. 	 After receiving no response to the ODe's February 2, 2016, and March 1, 2016 

letters, a subpoena was issued on April 19, 2016, requiring Respondent to appear 

at the ODe to provide a sworn statement on May 17, 2016. 

47. 	 Respondent appeared at the ODe for a sworn statement on May 17, 2016, and 

stated that he knew from Mr. Lusk that the ODC had requested information on his 

bank accounts. Respondent did not respond to ODC's request for information 

concerning the location of his bank accounts until his May 17, 2016 sworn 

statement. 

48. 	 Because Respondent failed to properly supervise his nonlawyer assistant to ensure 

that her conduct was compatible with Respondent's professional obligations, he 

violated Rule 5.3 which provides: 

Rule 5.3. Responsibilities Regarding Nonlawyer Assistance. 
With respect to a nonlawyer employed or retained by 

or associated with a lawyer: 
(a) A partner, and a lawyer who individually or 

together with other lawyers possesses comparable managerial 
authority in a law firm shall make reasonable efforts to ensure 
that the firm has in effect measures giving reasonable 
assurance that the person's conduct is compatible with the 
professional obligations of the lawyer; 

(b) 	a lawyer having direct supervisory authority over 
12 
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the nonlawyer shall make reasonable efforts to ensure that the 
person's conduct is compatible with the professional 
obligations of the lawyer; and 

(c) a lawyer shall be responsible for conduct of such a 
person that would be a violation of the Rules of Professional 
conduct ifengaged in by a lawyer if: 

(1) the lawyer orders or, with the knowledge of the 
specific conduct, ratifies the conduct involved; or 

(2) the lawyer is a partner or has comparable 
managerial authority in the law finn in which the person is 
employed, or has direct supervisory authority over the person, 
and knows of the conduct at a time when its consequences 
can be avoided or mitigated but fails to take reasonable 
remedial action. 

49. Because Respondent violated Rule 3.28(c) of the Rules of Lawyer Disciplinary 

Procedure l by accepting a retainer for engagement as an attorney in a new case 

after entry of an order suspending his law license, he has violated Rule 1.16(a)(1) 

and 3.4(c) of the Rules ofProfessional Conduct, which provides: 

Rule 1.16. Declining or Terminating Representation 
(a) Except as stated in paragraph (c), a lawyer shall not 

represent a client or, where representation has commenced, 
shall withdraw from the representation of a client if: 

(1) the representation will result in violation of the 
Rules ofProfessional Conduct or other law; 

J Rule 3.28. Duties of disbarred or suspended lawyers. 
(c) The disbarred or suspended lawyer, after entry of the disbarment or suspension order, shall not 

accept any new retainer or engage as attorney for another in any new case or legal matter of any nature. 
During the period from the entry date ofthe order to its effective date, however, the lawyer may wind up 
and complete, on behalf of any client, all matters which were pending on the entry date. Within twenty 
days after the effective date of the disbarment or suspension order, the lawyer shall :file under seal with 
the Supreme Court of Appeals an affidavit showing (1) the names of each client being represented in 
pending matters who were notified pursuant to subsections (a) and (b); (2) a copy of each letter of 
notification which was sent; (3) a Jist of fees and expenses paid by each client and whether escrowed 
funds have been or need to be reimbursed; and (4) an accounting ofall trust money held by the lawyer on 
the date the disbarment or suspension order was issued. Such affidavit shall also set forth the residence or 
other address of the disbarred or suspended lawyer where communications may thereafter be directed and 
a list of all other courts and jurisdictions in which the disbarred or suspended lawyer is admitted to 
practice. A copy of this repOlt shall also be filed with the Office of DiscipJinary Counsel. 
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Rule 3.4. Fairness to Opposing Party and Counsel 
A lawyer shall not: 

* * * 
(c) knowingly disobey an obligation under the rules of 

a tribunal except for an open refusal based on an assertion 
that no valid obligation exists. 

50. 	 Because Respondent continued practicing law in West Virginia despite not being 

licensed to do so, he has violated Rule 5.5(a) of the Rules ofProfessional Conduct, 

which provides: 

Rule 5.5. Unauthorized Practice of Law; 

Multijurisdictional Practice of Law 


(a) A lawyer shall not practice law in ajurisdiction in 
violation of the regulation of the legal profession in that jurisdiction, 
or assist another in doing so. 

51. 	 Because Respondent failed to comply with the ODC's lawful requests for 

information, he has violated Rule 8.1 (b) of the Rules of Professional Conduct, as 

stated above. 

Count III 

I.D. No. 16-01-221 


Complaint of Basil Y. Allen, II 


52. 	 Complainant Basil Y. Allen, II, filed this complaint with the ODC on or about 

May 26,2016. 

53. 	 In or about December of 2014, Mr. Allen paid $2,000.00 to Hayden & Hart, 

PLLC, to have Respondent represent him in a child custody case. Mr. Allen stated 

he telephoned Hayden & Hart's office "every week for 8 months until [he] 

received a letter saying someone else would take over case." 
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54. On or about June 1,2016, via facsimile, Mr. Allen provided a copy of an August 

17, 2015 letter he received from Respondent wherein Respondent advised Mr. 

Allen of Respondent's suspension of his license to practice law. Respondent also 

advised that "Amber Hinkle has agreed to assume responsibility of you in the 

[underlying] matter. [Respondent has] provided a copy of your file to her, and will 

assist her in whatever way [Respondent] can in seeing your case is resolved 

successfully. " 

55. 	 Mr. Allen advised that he had contacted Ms. Hinkle, but "no one ever done [sic] 

anything." Mr. Allen has since hired another law firm to assist with his case but 

asserted that he is "out $2,000.00" and should receive a refund. 

56. 	 Disciplinary Counsel notified Respondent of this complaint on or about May 31, 

2016, and he was requested to provide a response thereto within twenty (20) days. 

57. 	 After not receiving any response, the ODC again notified Respondent of this 

complaint by letter dated July 13, 2016, sent via First Class as well as Certified 

Mail, and requested a response thereto no later than July 27, 2016. 

58. 	 On or about July 15, 2016, Disciplinary Counsel received the green Return 

Receipt for the certified letter, signed by Respondent. 

59. 	 On or about July 27,2016, the ODe received via facsimile Respondent's response 

from Kyle G. Lusk, Esquire. 

60. 	 In his response, Respondent stated that Mr. Allen had retained him in or about 

October 2014 for representation in a modification of child custody. Respondent 

stated that while he "[does] not have the records related to the amount paid, 
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[Respondent] believers] the $2,000.00 fee cited by [Mr. Allen] is correct. It was a 

flat fee to handle the custody modification." 

61. 	 Respondent stated that he prepared a petition for modification and other 

documents to file with the Court in or around November 2014. During that time, 

Mr. Allen's children began residing with him, and Respondent "counseled [Mr. 

Allen] during that time to try and reach an agreement to resolve the custody issues 

that we could present to the Court." 

62. 	 Respondent stated that in or around April 2015, he, Mr. Allen and Mr. Allen's ex

wife discussed the matter. Respondent advised that they would need an Order "to 

formalize the change of custody." Respondent stated that he prepared an "Order of 

Modification setting forth the terms of the agreement that had been discussed and 

sent it by mail to [Mr. Allen's ex-wife] on April 17, 2016 [sic]." Respondent 

stated that shortly thereafter, the decision was made regarding the suspension of 

his law license. Respondent could not recall whether he had contacted Mr. Allen, 

or if Mr. Allen contacted him after hearing about his suspension. Respondent 

stated that he did have a conversation with Mr. Allen regarding his case, Mr. Allen 

advised that the living situation with his children had changed again and his ex

wife now refused to sign the Agreed Order. Therefore, Respondent stated he 

informed Mr. Allen that "someone else from [Respondent's] office would be 

handling his case if [Respondent's] suspension were upheld, but [Respondent 

doesn't] recall that specifically." 2 

2 Respondent's July 9, 2015 Petition for Rehearing was denied by Order entered July 15,2015. 
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63. 	 Nonetheless, Respondent said he mailed Mr. Allen a letter advising him of the 

suspension of his license to practice law. Respondent stated that after mailing the 

letter, Ms. Hinkle advised that she was unable to take on Mr. Allen's case and 

"Gerald Hayden would have to finish it up." Respondent acknowledged that he 

had not spoken with Mr. Hayden about the case and has no knowledge of Mr. 

Allen's attempts to contact Mr. Hayden. 

64. 	 Respondent stated, "[a]lthough [Respondent has] spent time working on the case, 

[Respondent] would agree that [Mr. Allen] is entitled to at least a partial refund of 

the money paid in November 2014." Respondent stated that he would obtain Mr. 

Allen's file and prepare an itemized invoice to provide to Complainant "with a 

refund of the difference in the amount paid and fees earned. " Respondent stated 

that he would provide a copy of the letter to the ODC, as well. 

65. 	 On or about August 31, 2016, the ODe sent a letter to Mr. Lusk advising that 

ODe had not received an original verified response from Respondent and that the 

facsimile received on July 27,2016, would not be considered a proper response. 

66. 	 To date, the ODC has not received Respondent's original response to Mr. Allen's 

complaint or the itemized statement Respondent indicated he would prepare. 

67. 	 Because Respondent failed to act with reasonable diligence and promptness in 

representing Mr. Allen, he has violated Rule 1.3 of the Rules of Professional 

Conduct, which provides: 

Rule 1.3. Diligence. 
A lawyer shall act with reasonable diligence and 

promptness in representing a client. 
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68. 	 Because Respondent failed to respond to Mr. Allen's requests for information 

about the status of his case and failed to explain a matter to the extent reasonably 

necessary to permit his client to make informed decisions regarding the 

representation, he has violated Rules tACa) and I.4(b) of the Rules of Professional 

Conduct, as stated above. 

69. 	 Because Respondent failed to provide an itemized statement to Mr. Allen upon 

request, he has violated Rule I.I5(d) of the Rules of Professional Conduct, which 

provides: 

Rule 1.15. Safekeeping Property. 

* * * 
(d) Upon receiving funds or other property in which a 

client or third person has an interest, a lawyer shall promptly 
notify the client or third person. Except as stated in this Rule 
or otherwise permitted by law or by agreement with the 
client, a lawyer shall promptly deliver to the client or third 
person any funds or other property that the client or third 
person is entitled to receive and, upon request by the client or 
third person, shall promptly render a full accounting 
regarding such property. 

70. 	 Because Respondent failed to refund to Mr. Allen any advance payment of fee or 

expense that has not been earned or incurred, he has violated Rule 1.t6(d) of the 

Rules ofProfessional Conduct, as stated above. 

71. 	 Because Respondent failed to respond to the ODC's lawful requests for 

information, he has violated Rule 8. I (b) of the Rules of Professional Conduct, as 

stated above. 
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Aggravating Factors 

72. 	 Respondent has exhibited a pattern and practice of misconduct by continuing to 

fail to respond to his clients' inquiries about their cases, failing to act diligently in 

representing his clients, and in failing to respond to the Office of Disciplinary 

Counsel. 

73. 	 Respondent has prior disciplinary offenses. By Order of the Supreme Court of 

Appeals entered on September 13,2007, Respondent was issued a reprimand, was 

required to complete six (6) additional hours of continuing legal education during 

the 2006-2008 reporting year, and to pay the costs of the disciplinary proceeding. 

Respondent was also directed to file a Motion to Withdraw.3 See, Lawyer 

Disciplinary Board v. David S. Hart, Supreme Court No. 33328. The allegations 

against Respondent involved lack of diligence (Rule 1.3), failure to communicate 

(Rules 1.4(a) and 1.4(b )), and failure to respond to requests for information from 

the ODC (Rule 8.1(b». 

74. 	 On June 9, 2015, the Supreme Court of Appeals of West Virginia filed an Opinion 

which suspended Respondent's license to practice law for three (3) years. The 

Mandate issued July 22,2015. The allegations against Respondent involved seven 

(7) counts and alleged multiple violations of lack of diligence (Rule 1.3); failure to 

respond to Complainants or otherwise communicate with them (Rules 1.4(a) and 

1.4(b)); failure to expedite litigation consistent with the interests of his clients 

(Rule 3.2); and failure to respond to requests for information from Disciplinary 

3 The Order included specific instructions to Respondent in the event his Motion to Withdraw was denied 
by the Circuit Court of Raleigh County. 
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Counsel (Rule 8.1 (b). See, Lawyer Disciplinary Board v. David S. Hart, 235 

W.Va. 523,775 S.E.2d 75 (2015). 

75. 	 Respondent's failure to comply with Rule 3.28(a) of the Rules of Disciplinary 

Procedure is an aggravating factor in this matter. Rule 3.28(a) of the Rules of 

Disciplinary Procedure provides, in pertinent part, that "failure of a disbarred or 

suspended lawyer to notify all clients ofhis or her inability to act as a lawyer shall 

constitute an aggravating factor in any subsequent disciplinary proceeding." 

* * * 
Pursuant to Rule 2.9( d) of the Rules of Lawyer Disciplinary Procedure, the 

Investigative Panel has found that probable cause exists to formally charge you with a 

violation of the Rules of Professional Conduct and has issued this Statement of Charges. 

As provided by Rules 2.10 through 2.13 of the Rules of Lawyer Disciplinary Procedure, 

you have the right to file a verified written response to the foregoing charges within 30 

days of service of this Statement of Charges by the Supreme Court of Appeals of West 

Virginia. Failure to file a response shall be deemed an admission of the factual 

allegations contained herein. 

STATEMENT OF CHARGES ORDERED on the 8th day of October, 2016, and 

ISSUED this ~ay of October, 2016. 
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