
BEFORE THE LAWYER DISCIPLINARY BOARD 

STATE OF WEST VIRGINIA 


Re: David S. Hart, a member of Bar No.: 7976 
The West Virginia State Bar I.D. No.: 14-01-284, 14-01-392, 

15-01-024, 15-01-152, & 15-01-155 

STATEMENT OF CHARGES 

To: 	 David S. Hart, Esquire 
102 McCreery St 
Beckley, West Virginia 25801 

YOU ARE HEREBY notified that a Hearing Panel Subcommittee of the Lawyer 

Disciplinary Board will hold a hearing pursuant to Rules 3.3 through 3.16 of the Rules of 

Disciplinary Procedure, upon the following charges against you: 

1. 	 David S. Hart (hereinafter "Respondent") is a lawyer practicing in Beckley, which 

is located in Raleigh County, West Virginia. Respondent was admitted to The West 

Virginia State Bar on September 29, 1999. As such, Respondent is subject to the 

disciplinary jurisdiction of the Supreme Court of Appeals of West Virginia and its 

properly constituted Lawyer Disciplinary Board. 

COUNT I 

I.D. No. 14-01-284 


Complaint of Christy A. Meadows 


2. 	 Complainant filed a complaint with the Office ofDisciplinary Counsel on or about 

May 23, 2014. Complainant stated that Respondent did not represent her to the 
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fullest of his abilities, did not communicate with her, did not follow through with 

plans of action, and was unprepared for court. 

3. 	 Complainant first met with Respondent to discuss her divorce case on or about 

May 16, 2010, at which time, Respondent provided fonns to be completed and a 

list of items required for the case. 

4. 	 On or about June 4, 2010, Complainant again met with Respondent and provided 

the completed fonns and all of the information he had requested. Complainant also 

paid Respondent in full for his attorney fees and divorce filing fees. Complainant 

provided a receipt with her complaint, which indicated that she paid an amount of 

Two Thousand Six Hundred Thirty Five Dollars ($2,635.00). 

5. 	 Complainant alleged stated that Respondent did not adequately communicate with 

her throughout the entirety of the case. She maintained that Respondent did not 

return phone calls, emails, voice messages, or text messages. Complainant also 

stated that when she scheduled meetings with Respondent, his office staff would 

call to reschedule or cancel the appointments. 

6. 	 Complainant stated that she and her husband began fostering two (2) children in or 

about March 2009 and finalized the adoption in or about March 2010. 

Complainant and the children moved out of the marital home in or about June 

2010, and moved to her brother's residence. Complainant stated that her husband 

was "not a good father, acting in inappropriate ways with the children, which was 

the fmal straw in the marriage." Complainant stated the children often did not 

want to go with her husband or talk to him on the telephone. Respondent advised 
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Complainant that "it was in [her] best interest to make them go with [her husband] 

and talk with [her husband] when he called." 

7. 	 Complainant stated that Respondent had advised that she could place the children 

in Raleigh County schools because that is where they were living. However, Judge 

Lazenby ordered a temporary hearing. The temporary hearing was scheduled in or 

about August 2010, but was canceled then rescheduled two (2) times. Respondent 

stated that he would meet with Complainant prior to the temporary hearing. 

However, Respondent canceled the meeting. On or about September 8, 2010, the 

day of the temporary hearing, Respondent's partner, Mr. Gerald Hayden, appeared 

to represent Complainant. Complainant stated that she was only able to meet with 

Mr. Hayden for approximately ten (10) minutes before the hearing. At the hearing, 

the Judge ordered that the children be placed back into Greenbrier County schools. 

8. 	 Prior to the next hearing, Complainant stated that several incidents occurred 

involving her husband and the children. Complainant also stated that the children 

had disclosed this abuse in a counseling session, and reports with Child Protective 

Services had been made. 

9. 	 After being told of the abuse by her husband, Complainant repeatedly attempted to 

contact Respondent's office. She stated that eventually Respondent did return one 

of her calls and informed her that he would file for an emergency hearing. 

However, Respondent advised that she allow the children to go back with her 

husband. 
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10. 	 Complainant did not hear from Respondent for several days, so she attempted to 

contact him again. After several calls, Complainant received an e-mail from 

Respondent stating that due to the holiday season, it would be impossible to get an 

emergency hearing, and since they had a court hearing scheduled in January of 

2011, it would be resolved at that time. 

11. 	 Complainant stated that she had an appointment to meet with Respondent prior to 

the January 27, 2011 hearing, however, Respondent again cancelled the meeting. 

Therefore, Complainant felt unprepared for the hearing. 

12. 	 Pursuant to Respondent's request, Complainant said she had provided Respondent 

with the names of possible witnesses so that Respondent could issue subpoenas. 

On the day of the hearing, Complainant learned that Respondent had not issued 

any subpoenas on her behalf. Complainant stated that she only had two (2) 

witnesses; her sister, who was there for moral support, and the children's 

counselor, who had appeared pursuant to a subpoena issued by her husband's 

attorney. Complainant stated that her husband had "numerous witnesses that his 

attorney had subpoenaed for him." 

13. 	 During the hearing, Judge Lazenby ordered the marital property to be appraised, 

and the cost of the appraisal to be split evenly. Respondent stated that he would 

work with her husband's attorney to have the appraisal completed. However, 

Complainant alleged that Respondent did not work with the other attorney, and 

later informed her that the appraisal had been conducted by Robert Wilson. 

Respondent informed Complainant that Mr. Wilson "was notorious for having low 
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appraisals," but Respondent stated that he would review the appraisal, and if he 

was not satisfied, then he would have the property appraised again. Complainant 

stated that Respondent did not request a copy of Mr. Wilson's appraisal, and did 

not see a copy of it until the January 27, 2011 hearing. The Judge denied 

Respondent's request for time to review the appraisal, therefore, Respondent was 

unprepared and "did an extremely poor job of questioning Mr. Wilson about the 

appraisaL" 

14. 	 Complainant stated that as a result of Respondent being unprepared, ''the entire 

hearing was a complete disaster; therefore, every fmding of the court was against 

[her]." 

15. 	 Due to outstanding financial issues, Judge Lazenby ordered the parties to meet in 

thirty (30) days in order to reach a resolution. However, Complainant stated, "[n]o 

such meeting ever took place." 

16. 	 After more incidents and subsequent hearings, CPS took legal custody of 

Complainant's children but left her with physical custody until another hearing 

was held. Complainant stated that "[Respondent] was an absolute waste during all 

this CPS nightmare." Complainant alleged that Respondent showed up to late and 

unprepared to court and meetings. Respondent hurried out of the meetings saying 

that he would call Complainant later to discuss things, but then never called. 

Eventually, the children were placed in foster care and she believed the children 

lost the bond they had once shared with her. 
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17. A hearing was scheduled for August 1,2012. Complainant stated that Respondent 

failed to obtain an appraiser for the marital property, and therefore had to rush to 

get one prepared. One week prior to the court date, Complainant was contacted by 

Zaferatos Associates regarding information about the property for the purposes of 

the appraisal. Mr. Zaferatos stated that he was unable to do an actual appraisal 

because her husband would not allow him inside of the home. He was also unable 

to pull records from the courthouse regarding the home. Complainant provided 

pictures and as much information as she could to Mr. Zaferatos regarding the 

home, but stated, "Once again, [Respondent] did a horrible job as [her] attorney 

and that worthless appraisal and testimony cost [her] $600.00." 

18. 	 When questioned by the Judge about costs she had paid on the property, 

Complainant answered that she had provided copies of cancelled checks, savings 

bonds, IRA, and a cash gift from her grandparents to Respondent. Respondent 

confirmed that the copies were given to him, but he was unable to locate them and 

could not present them as evidence. 

19. 	 The Judge ultimately awarded Complainant $11,304.91 from her husband's Thrift 

Savings Plan. However, as of the time of her complaint, Complainant alleged that 

Respond~nt had not filed the proper paperwork for the money to be transferred to 

her. Also, the Judge had not made a decision regarding child support. 

20. 	 On or about May 28, 2014, the Office of Disciplinary Counsel notified 

Respondent of the pending complaint and requested a response thereto with 

twenty (20) days. 
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21. After receiving no response, on or about June 24,2014, the Office of Disciplinary 

Counsel again notified Respondent of the pending complaint via certified mail. 

The green return receipt was received by this Office on or about June 26, 2014, 

indicating that Respondent had received the letter on or about June 25,2014. 

22. 	 On or about October 9, 2014, Complainant sent a letter to this Office stating that 

because Respondent had failed to file the Qualified Domestic Relations Order 

(QDRO) pursuant to her Final Order, her ex-husband's attorney was ordered °to 

prepare the QDRO. However, upon contacting the Thrift Savings Plan, 

Complainant was informed that the order could not be honored because "it must 

specifically mention 'Thrift Savings Plan.' The court order does not meet the 

requirement because it refers to 'Thrift Savings Account.'" Complainant attempted 

to contact Mr. Johnson, but he stated that it was unethical for him to correspond 

with her because she had legal counsel, even though she explained that 

Respondent no longer represented her. Complainant reiterated her allegation that 

Respondent "did absolutely nothing for [Complainant] as an attorney" and 

requesting that her legal fees be reimbursed. 

23. 	 Finally, ten months after the complaint was filed against him, Respondent 

provided a response on or about March 20, 2015. Respondent fITst stated that he 

explained to Complainant that he could not request a change in venue. He could 

only request a special judge be appointed should the assigned judge have some 

connection to one of the parties. In her case, he knew of no connection Judge 

Lazenby had with either party. 
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24. Respondent denied Complainant's allegations regarding his failure to 

communicate and stated that he and Complainant "consulted on numerous 

occasions throughout the litigation." 

25. 	 Respondent stated that he infonned Complainant that his associate, Mr. Hayden, 

would be attending her temporary hearing in his place. Respondent stated that this 

was done as a result of scheduling conflicts and in order to have her case heard in 

a timely manner. Respondent prepared detailed notes for Mr. Hayden regarding all 

issues in dispute. 

26. 	 Respondent stated that despite his best efforts to prove abuse by Complainant's 

husband toward the children, "[The Court] did not fmd the claims made by 

[Complainant] persuasive. [The Court] refused to place any restrictions on [her 

husband's] time with the children despite multiple requests that were made on 

[Complamant's] behalf." 

27. 	 Respondent stated that on or about May 13, 2011, an abuse and neglect petition 

was filed by the Department of Health and Human Resources against 

Complainant's husband based on allegations of abuse. Initially Complainant was 

listed as a non-offending parent, however, the children were later removed from 

the physical custody of both parents, and Complainant was added as a respondent 

in the action. Respondent stated that he attended all hearings and meetings in the 

matter, and communicated with Complainant regularly. Respondent stated that 

Complainant was dissatisfied with the fact that criminal charges were not brought 

against her husband, and that the allegations against Complainant were that she 
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was "attempting to influence the children in a way that would alienate them 

toward [her husband]. The Court and the Department of Health and Human 

Resources ultimately concluded that there was not enough evidence either way to 

deviate from the parenting plan adopted by the Family Court, which gave primary 

custody of the children to [Complainant]." 

28. 	 Respondent stated that an additional hearing was held in order to fmalize 

remaining issues regarding the equitable distribution of the marital estate. 

Respondent stated that Complainant was unhappy with parts of the distribution, 

primarily the issue of her use of separate funds to purchase the marital home, "but 

which essentially had no equity at the time of the parties' separation according to 

the appraisals obtained by the parties." Respondent stated that he and Complainant 

met to discuss her case prior to her hearings. 

29. Because Respondent failed to act with reasonable diligence by failing to pursue 

the entry of the QDRO on Complainant Meadows' behalf, he has violated Rule 1.3 

of the Rules of Professional Conduct!, which provides as follows: 

Rule 1.3. Diligence. 
A lawyer shall act with reasonable diligence and 

promptness in representing a client. 

30. 	 Because he failed to keep Complainant Meadows reasonably informed about the 

. status of the matter and failed to promptly comply with her reasonable requests 

I On September 29, 2014, the Supreme Court of Appeals of West Virginia entered an Order adopted amendments to 
the Rules of Professional Conduct to be effective January 1, 2015. All references to the Rules of Professional 
Conduct in Count One are to the Rules of Professional Conduct in effect prior to January 1, 2015. 
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for infonnation about her case, Respondent has violated Rule 1.4(a) and Rule 

1.4(b) of the Rules of Professional Conduct, which provide as follows: 

Rule 1.4. Communication. 
(a) A lawyer shall keep a client reasonably informed about 

the status of a matter and promptly comply with reasonable 
requests for infonnation. 

(b) A lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to make informed 
decisions regarding the representation. 

31. Because he failed to comply with the Office of Disciplinary Counsel's lawful 

requests, for information, Respondent has violated Rule 8.1 (b) of the Rules of 

Professi~nal Conduct, which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[a] lawyer in connection with ... a disciplinary matter, 

shall not: 

* * * 
(b) . . . knowingly fail to respond to a lawful demand for 

information from ... disciplinary authority, except that this 
rule does not require disclosure of information otherwise 
prqtected by Rule 1.6. 

COUNT II 


I.D. No. 14-01-392 


Complaint of James D. Swafford 


32. Complainant suffered a workplace injury sometime in 2010. Complainant stated 

that Respondent came to his home upon his release from the hospital and he 

signed a contract to retain Respondent's firm, Hayden and Hart, to represent him 

in a case against Massie Coal. 

33. Complainant stated that Respondent met with him "a handful of times, but each 

time [th~y] met, [they] discussed the same exact thing over and over." 
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Complainant stated that it was becoming clear to him that Respondent had not 

done anything on his case. 

34. 	 Complainant stated that Respondent provided Complainant with an original 

document from the opposing party. Respondent instructed that Complainant read 

over the document and inform him of any ·discrepancies. Complainant stated that 

upon review of the document, it appeared that Respondent had not returned the 

opposing party's calls or e-mails, as there was a court order within the document 

directing Respondent to provide copies of requested documentation in order for 

the case to move forward. 

35. 	 Complainant stated that he confronted Respondent about the court order, and 

Respondent appeared to be shocked and confused, which caused Complainant to 

believe that Respondent did not know the court order had been entered. 

36. 	 Complainant again confronted Respondent at their next meeting, and Respondent 

showed documentation indicating that he had responded to the court order. 

However, Complainant stated that he does not know if Respondent was telling the 

truth. 

37. 	 Complainant stated that "[s]ince this last meeting, [Respondent] has refused to 

answer any of [Complainant's] phone calls." Complainant stated that he 

requested a copy of the contract he had signed, but was infom1ed by 

Respondent's receptionist that the contract had been lost. Complainant also 

requested a copy of his file, but was informed by Respondent's receptionist that it 

had been lost as well. 
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38. 	 Complainant stated that his case is now four (4) years old and he has "been strung 


along with lies for so long that now [his] case is awash." 


39. 	 Complainant stated that he took out a loan through Respondent's firm. 

Complainant explained, "The promise was that the case would be settled prior to 

the loan payments being due (it was a delayed loan plan). Of course that never 

happened because [Respondent] let the case drop, and doesn't have the courage to 
>t 

tell [Complainant]; therefore, [Respondent] continues to lead [Complainant] on." 

40. 	 At the time of filing this complaint, on or about July 22, 2014, Complainant did 


not know that status of his case. 


41. 	 On or about July 25, 2014, this Office notified Respondent of this pending 

complaint and requested a verified response within twenty (20) days. 

42. 	 After receiving no response, on or about September 17, 2014, this Office again 

notified Respondent of this complaint and requested a response by October 1, 

2014. On or about September 22, 2014, this Office received the green Domestic 

Return Receipt card back from the United States Postal Service, indicating that 

Brittany Self had received and signed for the letter on or about September 18, 

2014. 

43. 	 To date, no response has been filed by Respondent regarding this complaint. 

44. 	 On or about May 18,2015, in response to a May 15, 2015 telephone call from the 

Office of Disciplinary Counsel inquiring about dates for a sworn statement, 

Respondent chose June 4, 2015, as an acceptable date for his sworn statement, ' 

after being provided four (4) dates. 
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45. 	 By letter dated May 19, 2015, Disciplinary Counsel sent Respondent the 

Investigative Subpoena Duces Tecum requiring Respondent's appearance at a 

sworn statement at the Office of Disciplinary Counsel on June 4, 2015, at 2:00 

2p.m. 

46. 	 By email sent at 4: 15 p.m. on June 3, 2015, Respondent acknowledged that he was 

scheduled to appear at the Office of Disciplinary Counsel on June 4, 2015. 

However, Respondent requested a "postponement" because his counsel, Kyle M. 

Lusk, "cannot appear tomorrow, ..." and provided four dates in July wherein Mr. 

Lusk, according to Mr. Lusk's office, would be available. 

47. 	 By email sent at 5:01 p.m. on June 3, 2015, Disciplinary Counsel advised 

Respondent that "Mr. Lusk has not made an appearance in the matters, or in any 

matter, as of yet. Therefore, unless Mr. Lusk files a Notice of Appearance with 

this Office and advises of his scheduling conflicts . . ., prior to 2:00 p.m. 

tomorrow, I will expect to see you at 2:00 p.m." 

48. 	 At 1:20 p.m. on June 4, 2015, Mr. Kyle Lusk telephoned the Office of 

Disciplinary Counsel and advised Disciplinary Counsel, shortly thereafter, that 

Respondent had contacted him today at 11 :30 a.m. regarding representation in 

these matters. However, he acknowledged that he had not yet filed a Notice of 

Appearance. 

49. 	 Respondent did not appear at the sworn statement scheduled for June 4, 2015, at 

2:00p.m. 

2 The Investigative Subpoena Duces Tecum was issued to include the following complaints: LD. No. 14-01-284; J.D. 
No. 14-01-392; I.D. No. 15-01-024; J.D. No. 15-01-152; J.D. No. 15-01-155. 
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50. 	 Because Respondent failed to act with reasonable diligence by failing to pursue 

the filing of Complainant Swafford's case for which he had been retained, he has 

violated Rule 1.3 of the Rules of Professional Conduct3, as provided above. 

51. 	 Because he failed to keep Complainant Swafford reasonably informed about the 

status of the matter and failed to promptly comply with his reasonable requests 

for information about his case, Respondent has violated Rule 1.4(a) and Rule 

1A(b) ofthe Rules of Professional Conduct, as set forth above. 

52. 	 Because he failed to comply with the Office of Disciplinary Counsel's lawful 

requests for information and failed to appear for the June 4, 2015 sworn 

statement, Respondent has violated Rule 8.1(b) of the Rules of Professional 

Conduct, as set forth above. 

COUNT III 

I.D. No. 15-01-024 


Complaint of Office of Disciplinary Counsel 


53. 	 On or about January 14, 2015, the Office of Disciplinary Counsel received a 

complaint from Rory L. Perry, II, Clerk of Court, and Edythe Nash Gaiser, 

Deputy Clerk of Court of the West Virginia Supreme Court of Appeals. The 

complaint was filed under the direction of the Supreme Court as a result of 

Respondent's representation of Fabian Boltralik, case number 14-0840, and 

Elizabeth Darragh, case number 14-0765. 

3 On September 29, ~OI4, the Supreme Court ofAppeals of West Virginia entered an Order adopted amendments to 
the Rules of Professional Conduct to be effective January 1, 2015. All references to the Rules of Professional 
Conduct in Count Two are to the Rules ofProfessional Conduct in effect prior to January 1,2015. 
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54. 	 In the Boltralik matter, Respondent filed a Notice of Appeal on or about August 

18, 2014. A scheduling order was issued by the Supreme Court on or about 

September 2, 2014, which notified Respondent that the appeal should be 

perfected no later than November 18,2014. The appeal was not perfected. On or 

about December 8, 2014, the Court issued a Notice of Intent to Dismiss, which 

directed Respondent to perfect the appeal within ten (10) days or the case would 

be dismissed. Respondent again failed to perfect the appeal and the case was 

dismissed on or about January 8, 2015. 

55. 	 In the Darragh matter, Respondent filed a Notice of Appeal on or about August 8, 

2014. A scheduling order was issued by the Supreme Court on or about 

September 2, 2014, which notified Respondent that the appeal should be 

perfected no later than November 18, 2014. The appeal was not perfected. On or 

about December 8, 2014, the Supreme Court issued a Notice of Intent to Dismiss, 

which directed Respondent to perfect the appeal within ten (l0) days or the case 

would be dismissed. Respondent again failed to perfect the appeal, and the case 

was dismissed on or about January 8, 2015. 

56. 	 On or about January 29, 2015, the Office of Disciplinary Counsel notified 

Respondent of the pending complaint and requested his response within twenty 

(20) days. 

57. 	 After receiving no response, on or about February 26, 2015, the Office of 

Disciplinary Counsel again notified Respondent of this complaint and requested a 

response by March 13, 2015. On or about March 2, 2015, the Office of 
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Disciplinary Counsel received the green Domestic Return Receipt card back from 

the United States Postal Service, indicating that Brittany Self had received and 

signed for the letter on or about February 27, 2015. 

58. 	 On or about March 20, 2015, the Office of Disciplinary Counsel received a 

response from Respondent. 

59. 	 Regarding the Boltralik matter, Respondent stated that in preparing the appeal, "it 

became apparent that the Circuit Court's Order, which required remand for 

additional proceedings before the Family Court (for the entry of a qualified 

domestic relations Qrder) was not a fmal, appealable order under the West 

Virginia Rules of Practice and Procedure for Family Court." Therefore, 

Respondent did not attempt to perfect the appeal. Respondent stated that a QDRO 

was entered by the Family Court on or about March 2, 2015, and he had filed an 

appeal of the same in accordance with the procedure set forth in the Family Court 

Rules. Respondent expected that the issues "will be brought back before the West 

Virginia Supreme Court of Appeals in the future in a manner that properly 

invokes that Court's subject matter jurisdiction over appeals from family court 

decisions. " 

60. 	 Regarding the Darragh matter, Respondent stated that prior to the deadline for the 

appeal, Ms. Darragh reached a settlement with the opposing party over the issues 

relating to the estate of her deceased husband. Respondent stated that the 

settlement was prepared and executed by the parties' attorneys in Alaska with the 

understanding that there would be a dismissal of the Wyoming County action. 

16 
60794-AJH 



Respondent stated that he intended to file a motion requesting to dismiss the 

appeal, however he did not receive the settlement Order until on or about January 

13, 2015. Respondent stated that ''the dismissal of the appeal did not prejudice 

Ms. Darragh's rights in any way." 

61. 	 Because Respondent improperly filed the appeal in the the Boltralik matter and 

then improperly failed to advise the Supreme Court of Appeals of West Virginia, 

that the matter was to be withdrawn, and because he improperly failed to advise 

the Supreme Court of Appeals ofWest Virginia that the Darragh matter was to be 

withdrawn, as well, he has violated Rule 1.1 of the Rules of Professional 

Conduct4, as follows: 

62. 	 Because Respondent engaged in dilatory practices that brought the administration 

of justice into disrepute and failed to take reasonable efforts consistent with his 

clients' objectives in these two matters, he has violated Rule 3.2 of the Rules of 

Professional Conduct which provides as follows: 

Rule 3.2. Expediting litigation. 
A lawyer shall make reasonable efforts to expedite 

litigation consistent with the interest of the client. 

COUNT IV 
I.D. No. 15-01-152 

Complaint of Michael D. Harvey 

63. 	 Complainant filed this complaint on or about April 6, 2015, alleging that 

Respondent,. whom he had retained to represent him in a criminal jury trial, failed 

4 On September 29,2014, the Supreme Court of Appeals of West Virginia entered an Order adopted amendments to 
the Rules of Professional Conduct to be effective January 1, 2015. All references to the Ru1es of Professional 
Conduct in Count Tbree are to the Rules of Professional Conduct in effect prior to January 1,2015. 
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to file an appeal following his conviction. Complainant alleged that when he 

asked Respondent about the appeal, Respondent cited a miscommunication 

between himself and his assistant for failing to file the appeal. Complainant also 

alleged that Respondent failed to return both his and his family's requests for 

infonnation about the status of his case. However, Complainant noted that 

Respondent had no explanation for failing to return telephone calls or respond to 

letters from Complainant as well as members ofhis family. 

64. 	 Complainant stated that on or about February 5, 2015, he requested the Court 

appoint a new attorney. However, Respondent was appointed to his case, which 

Complainant maintained has only delayed the appeal again. Complainant had 

additional allegations concerning some of Respondent's decisions and actions 

during his trials5, which Complainant believed could be addressed in an appeal. 

For example, in the second November 2013 trial, Complainant said that 

Respondent "refused to attempt to get witnesses testimony throw [ n] out, when it 

was clear the witnesses were lying." Complainant stated that during the first trial, 

one witness testified to Complainant's location, which was "five (5) to seven (7) 

houses away from the scene of the crime, traveling east to west." Furthermore, 

this same witness allegedly also informed police of another person leaving the 

scene. Complainant stated that the police officer admitted under oath that he did 

receive this information but did not feel it was important. Complainant stated that 

5 Complainant's first April 2013 trial ended in a mistrial as the jury was unable to reach a unanimous verdict. 
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Respondent did not question the officer any further regarding why he did not 

pursue the lead of another possible suspect. 

65. 	 Complainant also stated that on the day of his sentencing on February 20, 2014, 

Respondent informed of an issue that had arisen with a juror. Following the 

reading of his verdict, one (1) juror contacted the Court and stated that the verdict 

was not her true verdict. She was forced into that decision and requested to meet 

with the Judge. Complainant stated that he has not heard anything more about this 

juror. Complainant believed this could be "an obvious cause for mistrial." 

66. 	 On or about April 7, 2015, the Office of Disciplinary Counsel notified Respondent 

of this pending complaint and requested his verified response within twenty (20) 

days. 

67. 	 On or about April 15, 2015, Respondent filed a verified response to this complaint. 

Respondent stated that Complainant had retained Amber Easter, an associate in 

Respondent's office, to represent him in his criminal case. Ms. Easter requested 

Respondent's assistance because she had limited experience in criminal matters. 

68. 	 Respondent acknowledged that one witness testified to the fact that another person 

was seen in the area of the crime. Respondent stated that "[c ]ontrary to the claim 

in [Complainant's] complaint, we explored, during cross-examination, the failure 

of the Beckley Police Department to track down this lead." 

69. 	 Respondent stated that after the first trial resulted in a mistrial, during the second 

trial, the same witness was unavailable. Therefore, the decision was made to read 

his testimony from the first trail into the record and the jury was instructed that "it 
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was to consider this testimony in the same manner that it considered the other 

witnesses' live testimony." Also the same cross-examination was conducted of 

the Beckley Police Department's failure to follow the lead provided by that 

witness. 

70. 	 The jury reached a verdict in the afternoon of the second day of deliberations of 

guilty on all counts against Complainant. Complainant was immediately taken 

into custody. 

71. 	 Respondent stated that sometime after the reading of the verdict, one of the juror's 

had contacted the Court and stated that the verdict was not her true verdict. The 

Court arranged a hearing in order to meet with the juror; however, prior to the 

hearing, she contacted that Court again and stated that she no longer disagreed 

with the verdict. Therefore, the Court took no further action on the issue. 

Respondent stated that based upon his research, "the juror's post-verdict qualms 

could not be used to impeach the jury's verdict after it had been accepted by the 

Court." 

72. 	 Respondent stated that to his knowledge, Complainant did not retain his firm to 

appeal his conviction and sentence. In or about January 2015, Complainant 

contacted the Court "complaining about the mmmer that [Respondent's] firm 

handled his underlying criminal case and stating that no appeal had been filed on 

his behalf." A status hearing was scheduled. Respondent spoke with the 

prosecutor and planned to request that Complainant be resentenced so that an 

appeal could be perfected. Respondent informed Complainant of the same prior to 
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the status hearing and inquired as to if Complainant desired for his fIml to handle 

the appeal. Complainant stated that he wanted new counsel appointed to handle 

the appeal. At the hearing, Respondent informed the Court of Complainant's 

wishes. However, the Court appointed Respondent to handle the appeal, and 

further required Complainant complete a fmancial affidavit prior to the 

appointment. Respondent provided the affidavit to Complainant with instruction 

to complete and return it to Respondent. 

73. 	 Respondent stated that Complainant refused to complete the fmancial affidavit 

because he did not want Respondent appointed as his counsel. 

74. 	 As of the date of his response, Respondent said he did not believe the Order had 

been entered, which have would restarted the appeal period. Respondent stated 

that once the Order is entered appointing him as counsel, he will file a motion to 

withdraw and request new counsel be appointed to Complainant. 

75. 	 Respondent denied that neither he nor his firm were ineffective in representing 

Complainant. Respondent also stated that if the issue of new counsel is not 

resolved by the time the Notice of Appeal is due, he planned to file on 

Complainant's behalf to protect his appellate rights. 

76. 	 On or about April 20, 2015, Complainant filed a reply to Respondent's response. 

Complainant stated that after he was sentenced, he and Respondent met and 

Respondent asked if Complainant wanted to appeal. Complainant stated that he 

did, and Respondent informed him that he would get started on it. Complainant 

stated that he was not aware that he needed to retain Respondent again for the 
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appeal. Complainant also stated that the witness's testimony was not read into the 

record for the second trial. Complainant said that Respondent told him that the 

witness was not available and the Court would not permit a postponement, 

therefore, Respondent thought it was best to close argument. Complainant said 

that " ... when we returned from our recess, that is was what [Respondent] did." 

77. 	 On or about April 28, 2015, Respondent provided a response to Complainant's 

reply letter. Respondent provided the trial transcript of the fIrst trial but said he 

does not yet have a transcript of the second trial. Respondent stated that he is 

"almost nearly certain" that the witness's testimony was read into the record, but 

after reviewing his 'notes, he did state that it is unclear if that happened. 

Furthermore, Ms. Easter could not recall whether the testimony was read either. 

Respondent stated he would have to review the transcript in order to state with 

absolute certainty that is what happened. Nonetheless, Respondent stated that 

most of the issues raised by Complainant dealt with trial strategy, with which 

Complainant was consulted and involved. 

78. 	 Respondent stated that he does not recall discussing an appeal with Complainant 

after his sentencing, although admitted that it was possible. However, Respondent 

stated that the fee agreement signed by Complainant's mother stated specifically 

that the fee did not include an appeal. 

79. 	 Respondent stated that Complainant has fIled a petition for Writ of Mandamus 

against himself and the Court. The petition has not been ruled upon yet. 
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80. 	 Respondent stated that he has requested the transcript for the second hearing and 

again will file the notice of appeal on Complainant's behalf, unless he is 

instructed otherwise by the Court or the Supreme Court of Appeals of West 

Virginia. 

81. 	 Because Respondent failed to abide by Complainant's decisions concerning the 

objectives of representation in this matter, in that he failed to appeal his sentence, 

Respondent has violated Rule 1.2(a)6 of the Rules of Professional Conduct, which 

provides in part: 

Rule 1.2. Scope of representation. 
(a) A lawyer shall abide by a client's decisions concerning 

the objectives of representation, subject to paragraphs (c), (d) 
and ( e), and shall consult with the client as to the means by 
which they are to be pursued .... 

82. 	 Because Respondent failed to act with reasonable diligence by failing to pursue 

the filing of Complainant Harvey's appeal for which he had been retained, he has 

violated Rule 1.3 of the Rules ofProfessional Conduct, as provided above. 

83. 	 Because he failed to keep Complainant Harvey reasonably informed about the 

status of the matter and failed to promptly comply with his reasonable requests 

for information about his case, Respondent has violated Rule 1.4(a) and Rule 

1A(b) of the Rules ofProfessional Conduct, as set forth above. 

84. 	 Because Respondent engaged in dilatory practices that brought the administration 

of justice into disrepute and failed to take reasonable efforts consistent with his 

6 On September 29,2014, the Supreme Court of Appeals of West Virginia entered an Order adopted amendments to 
the Rules of Professional Conduct to be effective January 1, 2015. All references to the Rules of Professional 
Conduct in Count Four are to the Rules of Professional Conduct in effect prior to January 1,2015. 
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clients' objectives in filing an appeal, he has violated Rule 3.2 of the Rules of 

Professional Conduct, as set forth above. 

COUNT V 


lD. No. 15-01-155 


Complaint of Janet L. McComas 


85. 	 Complainant retained Respondent's firm on or about August 5, 2010, to represent 

her in a "civil matter involving a loan of30K [$30,000.00] with a promisory [sic] 

note in place." Complainant stated that there was "reasonable activity" in her case 

until approximately 2014. 

86. 	 On or about April 7, 2014, Complainant stated she attempted to inquire with 

Respondent regarding a new date for a pretrial conference that had been 

cancelled. Complainant stated that Respondent did not respond. 

87. 	 On or about April 16, 2014, Complainant was informed by Respondent that the 

other party had offered Fifteen Thousand Dollars ($15,000.00) and a piece of 

property valued at Fifteen Thousand Dollars ($15,000.00). Complainant advised 

that she would like an independent appraisal to be completed before an agreement 

could be reached. 

88. 	 On or about April 28, 2014, Complainant stated she was the only one to appear for 

trial. Upon contacting Respondent, Complainant was informed that the hearing 

had been cancelled but she had not been informed of the cancellation. 

89. 	 On or about May 27,2014, Complainant received a text message from Respondent 

stating that he had a tentative agreement that "just needed to be put to paper." 

Respondent infonned that should take "a few days." 
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90. In or about August 2014, Complainant attempted to contact Respondent numerous 

times. Respondent did not return calls until on or about August 27, 2014, 

Respondent again informed Complainant that it would be "just a few more days." 

91. 	 Complainant again spoke with Respondent on or about September 2, 2014, and 

Respondent again informed that the money would be coming in a few days. 

92. 	 On or about December 9, 2014, Complainant sent Respondent a text message 

inquiring about rescheduling a trial date. Respondent did not respond. 

93. 	 Complainant stated that she has attempted to contact Respondent numerous times, 

but Respondent has not returned the calls. Therefore Complainant filed this 

complaint on or about April 7, 2015. 

94. 	 Respondent was notified of this complaint by letter dated April 8, 2015, and 

requested a verified response within twenty (20) days. 

95. 	 After receiving no response, Respondent was again notified of this complaint on 

or about May 6, 2015 via certified mail and requested a verified response no later 

than May 20, 2015. 

96. 	 On or about May 12, 2015, the Office of Disciplinary Counsel received 

Respondent's verified response. 

97. 	 Respondent stated that on or about June 30, 2010, Complainant had obtained a 

default judgement against Lonnie Meadows while represented by another 

attorney. After receiving no payment from the other party, Complainant hired 

Respondent's firm to "make collection of the judgment against Mr. Meadows." 
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98. Respondent's fIrm was able to determine that Mr. Meadows had transferred a 

substantial real estate to his wife, Freddie Meadows, around the time the initial 

complaint was fIled by Complainant. Around that same period of time, Mr. and 

Mrs. Meadows were divorced, and the Agreed Final Order gave "nearly all of the 

parties' assets to Freddie Meadows." 

99. In or about November 2010, Respondent fIled suit against both Mr. and Ms. 

Meadows, "seeking to set aside the real estate transfers made between them as 

fraudulent transfers." Respondent stated he was unable to obtain service on Mr. 

Meadows until approximately March 2011. On or about March 20, 2011, Mr. 

Meadows provided a letter to Respondent in response to the allegations, but did 

not formally fIle an answer with the Court. 

100. Respondent stated that after some discovery requests were made, he fIled for 

default judgment against Mr. Meadows based on his failure to answer the 

complaint and a hearing was scheduled. 

101. Around the time of the scheduled hearing, Mr. Meadows fIled, through counsel, a 

formal answer to the complaint, which the Court accepted. Respondent stated that 

the motion he fIled regarding the fraudulent transfers was "stayed until such time 

as the Court could resolve the motion to set aside the default judgment." 

1 02. Respondent stated that trial was scheduled in or about March 2014. However, 

prior to the trial date, Mr. Meadows passed away. The trial was then rescheduled 

on or about May 28, 2014. Prior to the second trial date, a proposed settlement 

was reached. Respondent stated "Freddie Meadows and/or the Estate of Lonnie 
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Meadows would pay [Complainant] the sum of thirty thousand dollars 

($30,000.00) to resolve all claims." The terms provided that a payment of Fifteen 

Thousand Dollars ($15,000.00) would be paid to Complainant and the remainder 

would be "realized from the sale of real property owned by Lonnie Meadows at 

the time of his death or the transfer of such real property to [Complainant]." 

103. 	 Respondent stated that the settlement has never been finalized. Respondent stated 

that he has not received an appropriate report as to the value of the real estate. 

Respondent further stated that "[g]iven the length of time that has passed, it 

would appear that the consummation of the settlement is not going to occur and 

that the matter will have to be reset for trial." 

104. Respondent stated that he has been in regular contact with Complainant 

throughout the case. Respondent stated that his cell phone was damaged in or 

about December 2014, so he could not confirm or deny if text messages were sent 

to him. Respondent stated that Complainant can make an appointment to discuss 

her case with him at any time. Respondent stated that he intends to file a motion 

requesting that the Court reset the matter for trial based upon the failure of 

settlement. 

105. 	 Because Respondent failed to abide by Complainant McComas' decisions 

concerning the objectives of representation in this matter, in that he failed to 

finalize the settlement payment, Respondent has violated Rule 1.2(af of the 

Rules of Professional Conduct, as provided above. 

7 On S~ptember 29,2014, the Supreme Court ofAppeals of West Virginia entered an Order adopted amendments to 
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106. 	 Because Respondent failed to act with reasonable diligence by failing to pursue 

the filing of Complainant McComas' civil case for which he had been retained, he 

has violated Rule 1.3 of the Rules of Professional Conduct, as provided above. 

107. 	 Because he failed to keep Complainant McComas reasonably infonned about the 

status of the matter and failed to promptly comply with her reasonable requests 

for infonnation about her case, Respondent has violated Rule 1.4(a) and Rule 

l.4(b) of the Rules of Professional Conduct, as set forth above. 

108. 	 Because Respondent engaged in dilatory practices that brought the administration 

of justice into disrepute and failed to take reasonable efforts consistent with his 

clients' objectives, he has violated Rule 3.2 of the Rules of Professional Conduct, 

as set forth above. 

Aggravating Factors 

109. 	 Respondent has exhibited a pattern and practice of misconduct by continuing to 

fail to respond to his clients' inquiries for infonnation about their cases, failing to 

act diligently in representing his clients, and in failing to respond to the Office of 

Disciplinary Counsel. 

110. 	 Respondent also has had prior discipline issued against him involving these same 

violations ofthe Rules o{Professional Conduct. 

111. 	 On Or about March 6, 2007, a Statement of Charges was filed against Respondent 

alleging violations of Rules 1.3, 1.4(a), 1.4(b), and 8.1(b) of the Rules of 

the Rules of Professional Conduct to be effective January 1, 2015. All references to the Rules of Professional 
Conduct in Count Five are to the Rules of Professional Conduct in effect prior to January 1,2015. 
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Professional Conduct. Moreover, the underlying charges in the March 6, 2007 

Statement of Charges involved Respondent's failure to timely perfect an appeal 

of the denial of the Complainant's Petition for Writ of Habeas Corpus after his 

March 30, 2003 appointment, failure to respond to the Complainant's inquiries 

about the status of the appeal, and then Respondent's failure to respond to the 

Office of Disciplinary Counsel after the complaint was filed against him in 2005. 

By Order of the Supreme Court of Appeals entered on September 13, 2007, 

Respondent was required to complete six (6) additional hours of continuing legal 

education during the 2006-2008 reporting year, and to pay the costs of the 

disciplinary proceeding. Respondent was also directed to file a Motion to 

Withdraw.3 See, Lawyer Disciplinary Board v. David S. Hart, Supreme Court No. 

33328. 

112. 	 On or about July 30, 2013, a Statement of Charges was issued against him alleging 

multiple violations of Rules 1.1, 1.3, 1.4(a) & (b), 1.15, 1.16,3.2, and 8.1(b) of 

the Rules of Professional Conduct. See, Lawyer Disciplinary Board v. David S. 

Hart (Hart II), Supreme Court No. 13-0748. 

113. 	 On or about April 11, 2014, a Statement of Charges was issued against him 

alleging violations of Rules 1.3, 1.4(a) & (b), 1.15, and 8.1Cb) of the Rules of 

Professional Conduct. See, Lawyer Disciplinary Board v. David S. Hart (Hart 

III), Supreme Court No. 14-0349. 

3The Order included specific instructions to Respondent in the event his Motion to Withdraw was 
denied by the Circuit Court of Raleigh County. 
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* * * 


Pursuant to Rule 2.9(d) of the Rules of Lawyer Disciplinary Procedure, the 

Investigative Panel has found that probable cause exists to formally charge you with a 

violation of the Rules of Professional Conduct and has issued this Statement of Charges. 

As provided by Rules 2.10 through 2.13 of the Rules of Lawyer Disciplinary Procedure, 

you have the right to file a verified written response to the foregoing charges within 30 

days of service of this Statement of Charges by the Supreme Court of Appeals of West 

Virginia. Failure to file a response shall be deemed an admission of the factual 

allegations contained herein. 

STATEMENT OF CHARGES ORDERED on the 6th day of June, 2015, and 

ISSUED this 3!}day ofr 2015. 
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