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STATEMENT OF THE CASE 

The instant appeal arises from the request of the Personal Representative of 

the Estate of Markel J. Koon for $118,000.00 of the settlement proceeds from this 

Wrongful Death Action. The Petitioner, Rolli McIntire, is the mother of Morgan 

Koon, Markel Koon's minor daughter. Petitioner was not married to Markel Koon, 

was not financially dependent upon him at the time of his death, and was not a 

statutory beneficiary of the Estate of Markel Koon. Petitioner voluntarily assumed 

the role of the Personal Representative of the Estate of Markel Koon in order to 

assist her minor daughter, Morgan Koon, who was a statutory beneficiary to Markel 

Koon, deceased, to prosecute this Wrongful Death Action. Once the Wrongful Death 

Action was settled, the Petitioner thereafter filed two separate petitions with the 

Circuit Court requesting approval of the wrongful death settlement. In each 

Petition she designates the "statutory beneficiaries," and notably, does not include 

herself as an individual "otherwise equitably entitled to share" in these wrongful 

death proceeds. JA 15-JA 23; JA 50 - JA 56. Specifically, the first Petition filed by 

Ms. McIntire on October 15, 2015 seeking Court approval of the settlement with one 

of the three Defendants in the underlying case, stated specifically the potential 

beneficiaries in this wrongful death proceeding. JA 15. Ms. McIntire's Petition 

stated: 
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12. The following individuals have been identified as 

potential statutory beneficiaries of the partial wrongful death 

settlement proceeds, pursuant to West Virginia Code § 55-7-6(b): 

Beneficiary Relationship to Mrs. Clark (sic) AdultlMinor 
Morgan L. Koon Daughter Mature Minor 
Aaron Koon Son Adult 
Kelli Hope Daughter Adult 
Pamela Koon Wife Adult 
Brenda Yeager Sister Adult 
Rhonda Boylen Sister Adult 

JA 18. Notably, upon her request to the Court to approve the partial settlement of 

this wrongful death matter, Ms. McIntire did not list herself as a potential statutory 

beneficiary pursuant to W. Va. Code § 55-7-6(b). Moreover, in her subsequent 

Petition to the Court to approve the settlement with the remaining two Defendants 

in the underlying case, Ms. McIntire once again listed the possible statutory 

beneficiaries pursuant to W. Va. Code § 55-7-6(b), stating as follows: 

15. The following individuals have been identified as 

potential statutory beneficiaries of the partial wrongful death 

settlement proceeds, pursuant to W. Va. Code §55-7-6(b): 

Beneficiary Relationship to Mrs. Clark (sic) AdultlMinor 
Morgan L. Koon Daughter Mature Minor 
Aaron Koon Son Adult 
Kelli Hope Daughter Adult 
Pamela Koon Wife Adult 
Brenda Yeager Sister Adult 
Rhonda Boylen Sister Adult 
Steven "JR" Shuman Stepson 

JA 52 - JA 53. In her subsequent Petition, Ms. McIntire included an additional 

possible statutory beneficiary, Steven "JR" Shuman, who is a stepson of Markel 
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Koon, but, once again, she did not include herself as a possible beneficiary pursuant 

to the West Virginia Wrongful Death Statute. 

After the Wrongful Death case was settled with all Defendants, and attorney 

fees and litigation expenses were paid, the statutory beneficiaries listed above came 

to an agreement concerning the division of the net settlement proceeds. That 

agreement was as follows: 

Beneficiary Pro Rata Share 

Morgan Koon 45.68% 

Kelli Hope 14.68% 

Aaron Koon 14.68% 

Pam Koonand 17.62% 
Steven "JR" Shuman 

Brenda Yeager 3.67% 

Rhonda Boylen 3.67% 

It was not until the above agreement between the statutory beneficiaries 

occurred that Ms. McIntire, for the first time, made her request for a portion of the 

settlement proceeds in this Wrongful Death case. 

By letter dated October 28, 2016, Ms. McIntire's counsel submitted a copy of 

her Requested Compensation Scheme to the Court, and requested that counsel for 

the beneficiaries raise all objections with the Court. JA 69 - JA 70. In response, all 

of the statutory beneficiaries (with the exception of Ms. McIntire's daughter, 

Morgan Roon, who is represented by the same counsel as Ms. McIntire), objected to 

the proposed compensation to Ms. McIntire on the grounds that there is no basis in 

the law for the requested compensation. JA 71; 77; 80; 85. The Circuit Court of 
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Harrison County agreed (JA 7), and it is from this decision the Petitioner appeals. 

The Statutory Beneficiaries (with the exception of Ms. McIntire's daughter) respond 

herein in opposition. 

SUMMARY OF ARGUMENT 

There is simply no basis in the law for the request made by the Petitioner in 

this matter. This matter involves a Wrongful Death Settlement, which is governed 

by the provisions of W. Va. Code § 55-7-6. Specifically, W. Va. Code § 55-7-6(b) 

states: 

In every such action for wrongful death, the jury, or in a case tried 
without a jury, the court, may award such damages as to it may seem 
fair and just, and, may direct in what proportions the damages shall be 
distributed to the surviving spouse and children, including adopted 
children and stepchildren, brothers, sisters, parents and any persons 
who were financially dependent upon the decedent at the time of his or 
her death or would otherwise be equitably entitled to share in such 
distribution after making provision for those expenditures, if any, 
specified in subdivision (2), subsection (c) of this section. 

As noted above, the Petitioner herself listed the possible statutory beneficiaries in 

both of the Wrongful Death Petitions filed with the Circuit Court, and neither 

petition listed Ms. McIntire as a possible statutory beneficiary. Moreover, this 

Court has spoken directly to the issue at hand. Syllabus Point 4 of McClure v. 

McClure states: 

Under W. Va. Code, 55-7-6 (1985), our wrongful death statute, the 
personal representative has a fiduciary obligation to the beneficiaries 
of the deceased because the personal representative is merely a 
nominal party and any recovery passes to the beneficiaries designated 
in the wrongful death statute and not to the decedent's estate. 

184 W. Va. 649,403 S.E.2d 1297 (1991). 
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In the instant action, the Petitioner asks this Court to create a new category 

of statutory beneficiaries under the Wrongful Death Statute based upon equity. 

Importantly, the Court in Ellis v. Swisher recognized that "since wrongful death is 

not based in common law but arises solely from legislative fiat, this Court lacks the 

authority to create a new class of beneficiaries under the Wrongful Death Act." 230 

W. Va. 646, 651 741 S.E.2d 871,876 (2013) (citing White v. Gosiene, 187 W. Va. 576, 

582, 420 S.E.2d 567, 573 (1992». 

Further, Petitioner's reliance on W. Va. Code § 44-4-12a is misplaced as that 

statute does not apply to recoveries obtained in a wrongful death proceeding. W. Va. 

Code § 44-4-12a states: 

Personal representatives, as defined in section one, article one, chapter 
forty-two of this code, shall be allowed any reasonable expenses 
incurred by the personal representative as such and commissions upon 
the amount of all the personal estate which is subject to 
administration, including the income from the personal estate, that 
is received and accounted for by them and upon the proceeds of real 
estate that is sold, as follows: ... 

(Emphasis added). It is well settled under West Virginia law that wrongful death 

proceeds are not assets of the estate that are subject to administration. Syllabus 

Point 2 of Ellis v. Swisher states as follows: 

Money recovered in an action by an administrator . . . for causing the 
death of his decedent by wrongful act, neglect, or default, does not 
constitute general assets of the estate of such decedent in the hands of 
the administrator to be administered ... Such money belongs to the 
particular persons who by law are entitled thereto. 

230 W. Va. 646, 741 S.E.2d 871 (2013) (quoting Syl. Pt. 4, in part, Thompson & 

Lively v. Mann, 65 W. Va. 648, 64 S.E. 920 (1909». The Court in Ellis explained 
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that "wrongful death recoveries have been determined to exist solely for the benefit 

of a decedent's beneficiaries." Id. at 650, 875. Although W. Va. Code § 44-4-12a 

permits Ms. McIntire to recover reasonable expenses incurred and commissions 

upon the amount of the estate that is subject to administration, this statute has no 

application to proceeds recovered from a Wrongful Death Settlement as those 

proceeds are not assets of the estate subject to administration. 

Petitioner's Hail Mary argument that the Wrongful Death Statute creates a 

"statutory trust" is simply not accurate. If the legislature intended to create a trust, 

it would have stated so in the statute. Likewise, if the legislature had intended for 

the personal representative in a Wrongful Death Proceeding to be compensated 

from the Wrongful Death settlement proceeds, then the legislature would have 

stated so in the statute. Petitioner is asking this Court to legislate from the bench 

and create an entirely new class of beneficiaries under our Wrongful Death Statute 

- recoveries for personal representatives. As the Court noted in Ellis, this Court 

lacks the authority to create a new class of beneficiaries. Further, such a 

determination is wholly inconsistent with the precedent of this Court, and the plain 

language of the statutes cited by the Petitioner in her brief. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents believe that the relief sought by the Petitioner should be denied 

without oral argument. Respondents believe that oral argument is unnecessary 

because the relief sought by the Petitioner (1) has no basis in West Virginia 
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statutory law, (2) has already been addressed by this Court, and (3) has no basis in 

West Virginia common law. 

ARGUMENT 

A. 	The trial court correctly held as a matter of law that the Petitioner is 
not entitled to compensation pursuant to West Virginia's Wrongful 
Death Statute, as W. Va. Code § 55-7-6 does not provide for any of the 
proceeds from such an action to be paid as compensation to the 
Personal Representative of the Estate. 

A 	cause of action for Wrongful Death is a statutory creation governed by 

W. Va. Code § 55-7-6. With respect to the distribution of damages in such an action, 

the legislature stated as follows: 

In every such action for wrongful death, the jury, or in a case tried 
without a jury, the court, may award such damages as to it may seem 
fair and just, and, may direct in what proportions the damages shall be 
distributed to the surviving spouse and children, including adopted 
children and stepchildren, brothers, sisters, parents and any persons 
who were financially dependent upon the decedent at the time of his or 
her death or would otherwise be equitably entitled to share in such 
distribution ... 

W. Va. Code § 55-7-6(b). Importantly, at two separate times during the underlying 

action from which this dispute arises, the Petitioner, Ms. McIntire, filed Wrongful 

Death Settlement Petitions with the Circuit Court seeking approval of the 

settlements with the Defendants. In both petitions, Ms. McIntire listed for the 

Circuit Court the possible statutory beneficiaries of these Wrongful Death 

Settlement proceeds, and, in both petitions, she failed to list herself. However, after 

an agreement was reached between the statutory beneficiaries regarding the 

disbursement of the settlement funds, Ms. McIntire made a request to be paid fees 

for her role as the Personal Representative, and wanted her fees to come from the 
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Wrongful Death Settlement proceeds. When the statutory beneficiaries objected to 

her request, Ms. McIntire then asserted that she is in fact a "statutory beneficiary" 

based upon the language of W. Va. Code 55-7-6(b) regarding those who would 

"otherwise be equitably entitled to share in such distribution." 

In support of her position, the Petitioner cites Ellis v. Swisher, 230 W. Va. 

646, 741 S.E.2d 871 (2013), for the proposition that by including the "otherwise 

equitably entitled to share" language, the legislature intended to provide latitude to 

the courts of this state to consider who might be entitled to share in the wrongful 

death proceeds, but, who is ultimately excluded from the statute. However, the 

Petitioner fails to cite the next sentence in this opinion, which states: 

At the same time, however, we do not believe that the inclusion of this 
equity-based language was designed to permit the trial courts of this 
state to elude the statutory underpinnings of who is intended to benefit 
from a wrongful death action. 

Ellis v. Swisher, 230 W. Va. 646, 651, 741 S.E.2d 871, 876 (2013). In fact, a 

full reading of Ellis reveals that the issue presented therein was essentially the 

same issue the Court is asked to address in the Petitioner's brief. In Ellis, this 

Court was asked to determine whether an ex-wife, who was receiving past due child 

support payments from the decedent at the time of his death, was entitled to share 

in the wrongful death settlement proceeds. Id. at 648, 873. The ex-wife asserted 

that she was entitled to a portion of the proceeds because she was financially 

dependent on the decedent, and, because she was someone "otherwise equitably 

entitled to share." Id. This Court rejected both arguments of the ex-wife stating, 

"given this Court's longstanding recognition that a wrongful death action is for the 
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benefit of the decedent's beneficiaries rather than his creditors, we would be 

abandoning over a century of unwavering precedent if we determined that wrongful 

death damages could be obtained, under the facts of this case, to satisfy an 

outstanding child support arrearage." Id. at 651, 876. The Court echoed the 

sentiment that "the purpose of the wrongful death act is to compensate the 

beneficiaries for the loss they have suffered as a result of the decedent's death." Id. 

(citing White, 187 W. Va. at 582, 420 S.E.2d at 573). 

Here, the Petitioner asks this Court to find that she is "otherwise equitably 

entitled to share" based upon her request for fees for her role as the personal 

representative. That is, Petitioner is not seeking compensation for the loss she 

suffered, but rather, seeks to be paid for her time. Her position is akin to a creditor, 

and, as such, the ruling in Ellis should control. Moreover, to the extent Petitioner 

asserts her claim is based upon her relationship with the decedent and not merely 

her request to be paid for her time, such an argument likewise fails. 

In her brief, Petitioner asks this Court to create a new class of beneficiaries 

under the Wrongful Death Statute based upon equity. Petitioner argues that in 

each Wrongful Death action, individuals with close relationships to the decedent 

may also be entitled to share in wrongful death settlement proceeds, depending on 

the circumstances of each case. First of all, consider the conundrum such a ruling 

would create. How would attorneys ever be able to determine who was a "statutory 

beneficiary" for purposes of putting those individuals on notice of a potential 

settlement and a hearing to approve the same? Would a decedent's seventh cousin 
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with whom he went fishing twice a year now reqUIre notice of the potential 

settlement? 

The Petitioner is asking this Court to legislate from the bench. In other 

words, not only would this Court have to create a new class of beneficiaries, but 

also, it would have to create a basis/standard upon which a personal 

representative's fee in a wrongful death case would be paid. For example, is the 

personal representative paid by the hour, if so, how much per hour? Would they be 

paid based upon the amount of the wrongful death settlement, or some other 

scheme? Also, what if the personal representative is already a statutory 

beneficiary? Do they get paid twice - once as a statutory beneficiary, and a second 

time as a personal representative? 

Importantly, the Court in Ellis recognized that "since wrongful death is not 

based in common law but arises solely from legislative fiat, this Court lacks the 

authority to create a new class of beneficiaries under the Wrongful Death Act." Id. 

at 651, 876, (citing White, 187 W. Va. at 582, 420 S.E.2d at 573). Moreover, in 

White, this Court noted "it is obvious by the number of changes made to the 

wrongful death statute in recent years that this is a matter of some interest to the 

legislature." Id. at 583, 574. If the legislature wishes to broaden the class of 

beneficiaries who should take in a wrongful death proceeding, the legislature is the 

proper entity to do so. 

B. 	The trial court correctly held as a matter of law that the statutory 
fee permitted for estate administrators in W. Va. Code § 44-4-12a does 
not apply to proceeds recovered in a wrongful death proceeding as 
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said wrongful death proceeds are for the sole benefit of the statutory 
beneficiaries, and are not subject to administration. 

Petitioner claims that this Court has never held that a personal 

representative cannot be compensated for administering a Wrongful Death cause of 

action. But more importantly, neither the legislature nor this Court has held that a 

personal representative CAN be compensated from Wrongful Death Proceeds for 

their role in a Wrongful Death proceeding. Petitioner's initial request to the 

beneficiaries for fees for her role as the personal representative of Mr. Koon's estate 

were based upon W. Va. Code § 44-4-12a. W. Va. Code § 44-4-12a states in 

pertinent part: 

(a) Personal representatives, as defined in section one, article one, 
chapter forty-two of this code, shall be allowed any reasonable 
expenses incurred by the personal representative as such and 
commissions upon the amount of all the personal estate which 
is subject to administration . .. 

(Emphasis added). The plain language of the statute says a personal representative 

shall be allowed expenses and commissions upon the amount of the estate which is 

subject to administration. It is well settled in West Virginia that settlement 

proceeds from a Wrongful Death proceeding are not assets of the estate subject to 

administration. Syllabus Point 2 of Ellis v. Swisher states as follows: 

Money recovered in an action by an administrator . . . for causing the 
death of his decedent by wrongful act, neglect, or default, does not 
constitute general assets of the estate of such decedent in the hands of 
the administrator to be administered ... Such money belongs to the 
particular persons who by law are entitled thereto. 

230 W. Va. 646, 741 S.E.2d 871 (2013) (citing Sy!. Pt. 4, in part, Thompson & Lively 

v. Mann, 65 W. Va. 648, 64 S.E. 920 (1909». This Court has reiterated that 
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Wrongful Death Settlement proceeds belong to the beneficiaries and not to the 

estate. For example, Syllabus Point 4 ofMcClure v. McClure states: 

Under W. Va. Code, 55-7-6 (1985), our wrongful death statute, the 
personal representative has a fiduciary obligation to the beneficiaries 
of the deceased because the personal representative is merely a 
nominal party and any recovery passes to the beneficiaries designated 
in the wrongful death statute and not to the decedent's estate. 

184 W. Va. 649, 403 S.E.2d 1297 (1991). 

To be clear, the rightful beneficiaries in this matter are not claiming that Ms. 

McIntire cannot be compensated for her role as the Personal Representative of Mr. 

Koon's estate. They are claiming that her compensation cannot come from the 

Wrongful Death proceeds recovered in the underlying matter as those proceeds are 

not assets of the estate, but rather, belong solely to the beneficiaries. That is, 

W. Va. Code § 44-4-12a does permit Ms. McIntire to be compensated, from the 

assets of the estate, for her work as the personal representative. However, the 

Wrongful Death settlement proceeds obtained in the underlying matter are not 

assets of the estate, and as such, the Trial Court correctly found that Ms. McIntire 

has no statutory right to take from those settlement proceeds for compensation for 

her role as the Personal Representative. 

C. 	The trial court correctly held as a matter of law that the petitioner is 
not entitled to compensation under the West Virginia Uniform Trust 
Code as said code does not apply to Wrongful Death proceedings. 

Petitioner asks this Court to find that the Wrongful Death Statute, which 

says nothing whatsoever about trusts, actually creates a statutory trust that should 

be governed by the West Virginia Uniform Trust Code. Although Petitioner is 

12 



correct that statutory trusts can exist, they are a creation of the legislature, and, 

where intended, are specifically identified as such. That is, if the legislature 

intended for the Wrongful Death Statute to create a statutory trust, it would have 

specifically stated so within the statute; however, it did not. Nevertheless, 

Petitioner is asking this Court to impute language into a statute where none exists 

and where none was intended by the legislature - in order to create a trust which 

would then allow for compensation to her as a "trustee." 

This Court has stated "where the language of a statute is clear and without 

ambiguity the plain meaning is to be accepted without resorting to the rules of 

interpretation." SyL Pt. 2, State v. Elder, 152 W. Va. 571, 165 S.E.2d 108 (1968). 

Because there was no basis whatsoever for the Trial Court to determine that the 

Uniform Trust Code should apply to this situation, it correctly dismissed the 

Petitioner's claims for compensation as a "trustee." Accordingly, the statutory 

beneficiaries ask that this Court uphold the decision of the Trial Court and find that 

no statutory trust exists in this matter. 

CONCLUSION 

WHEREFORE, for the reasons set forth herein, the Respondents respectfully 

request that an Order be entered denying Petitioner's Request for Relief and 

upholding the ruling of the Trial Court. 
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