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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


The issues in this case, other than Petitioner's asserted error by the Trial Court in failing to 

conduct an evidentiary hearing, I are best presented by Rule 20 oral argument, or alternatively Rule 

19, as there are new issues not previously decided by this Court. There is no dispositive case or 

statute that forecloses the relief sought by Petitioner. Also, there is no precedent by this Court 

I This Court could resolve this Appeal by remanding this case for an evidentiary hearing 
regarding whether Petitioner satisfies the statutory definition of a person "otherwise ... equitably 
entitled to share" under the Wrongful Death statute; the Trial Court's determination on that issue may 
moot any other issues in this case. 



interpreting who qualifies as an "otherwise ... equitably entitled to share" provision under the 

Wrongful Death Statute. Likewise, this Court has not recently addressed whether acting as the 

Personal Representative of an Estate in a wrongful death civil action entitles such personal 

representative to a fee for "administering" such proceeding. 

ARGUMENT 

I. 	 Respondents Misperceive Petitioner's Requested Relief; Petitioner is Entitled to an 
Evidentiary Hearing Before the Trial Court with Findings of Fact and Conclusions of 
Law Regarding Whether Petitioner is "otherwise ... equitably entitled to share in such 
distribution" as Provided in the Wrongful Death Statute 

A) 	 Right to an Evidentiary Hearing 

A significant issue in this Appeal is whether Petitioner was entitled to an evidentiary hearing 

to establish her relationship with the Decedent to qualify as a person "otherwise ... equitably 

entitled to share" under the Wrongful Death statute which hearing was not provided by the Trial 

Court and was again denied by the Trial Court in its Order denying Petitioner's Motion to Alter or 

Amend the Trial Court's January 25,2017 decision merely by referring to Trial Court Rule 22.03. 

(JA 12). In the Circuit Court, Petitioner asserted her claim for compensation based on the same 

grounds as presented in this Appeal including that she was a person "otherwise ... equitably entitled 

to share" under the Wrongful Death statute. See "Response of Holly J. McIntire..." filed November 

17,2016. (JA 90-114). The Trial Court, in its initial ruling on January 25,2017, did not address this 

ground for relief at all. (JA 7-10). There may have been some confusion in this matter by the Trial 

Court, as at this time, current Circuit Judge Christopher J. McCarthy hadjust taken Office in January 

2017, while all previous matters in this case had been handled by former Judge John Lewis Marks, 

Jr. Even the January 25th Order bore the signature line for Judge Marks but was signed by Judge 
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McCarthy. (JA 9-10). Petitioner specifically requested an evidentiary hearing to determine the facts 

as to her satisfying the definition of a person "otherwise ... equitably entitled to share" under the 

Wrongful Death statute in her Motion to Alter or Amend the January 25 th Order. (JA 152-53 & f.n. 

2). The Trial Court, in its April 7, 2017 Order denying Petitioner's Motion to Alter or Amend, 

stated, "(The previous presidingjudge [Marks] inquired of counsel whether a hearing was necessary 

before ruling on the issue, which culminated in the Court's January 25,2017, Order. At that time, 

counsel for the parties merely submitted the same on briefs to the Court for decision.)" (JA 13). This 

statement likely was referring to the letter sent to the Trial Court on October 28,2016, after the 

Parties had mediated the issue of distributing the wrongful death proceeds except for the amount to 

which Petitioner was entitled as "Personal Representative of the Estate, and the fiduciary with regard 

to the civil action." (JA 69-70). That letter prompted the objections of the other Parties resulting in 

the briefing as to Petitioner's entitlement to compensation on various grounds including as a person 

"otherwise ... equitably entitled to share" under the Wrongful Death statute. Such determination 

could only be made after an evidentiary hearing unless the facts were stipulated, which they were not 

in this matter. In denying the Motion to Alter or Amend, the Trial Court again made no findings of 

fact or conclusions of law and merely referred to its prior Order and the statement quoted above. 

Petitioner is entitled to an evidentiary hearing to establish her claim that she is a person 

"otherwise ... equitably entitled to share" under the Wrongful Death statute and unfortunately it was 

error for the Trial Court to deny her such status under the Wrongful Death statute with no findings 

of fact or a hearing to determine such facts. 
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B) The Wrongful Death Statute Already Defines a Category of Persons Entitled to 
Recover Who Are Not Relatives of the Decedent 

The Wrongful Death Statute already contains a class of beneficiaries based on equity and the 

Respondents are incorrect in stating that Petitioner is asking this Court to legislate from the bench 

and create a new class of beneficiaries. Respondents also conflate the argument that Petitioner is an 

Equitable Beneficiary 2 with Petitioner's argument that a Personal Representati ve should be entitled 

to a fee for "administering" the civil action under the Estate Administration statutory scheme. Those 

two arguments are separate and distinct bases for relief in this matter, and by conflating them, the 

Respondents attempt to confuse the issue of whether Petitioner is one who is "otherwise . . . 

equitably entitled to share in such distribution." W.Va. Code § 55-7-6(b) (1992). They do so because 

once the facts are adduced regarding the relationship between Petitioner and the Decedent she will 

likely be found to be a person "otherwise ... equitably entitled to share" under the Wrongful Death 

statute. 

Petitioner's assertion of status as an Equitable Beneficiary under the Wrongful Death statute, 

is separate and distinct from the her alternative requests for compensation under the Estate 

Administration statutory scheme and the statutory Trust claim. In asserting her status as a person 

"otherwise ... equitably entitled to share" under the Wrongful Death statute, Petitioner seeks to 

establish her loss from no longer having the relationship with the Decedent that she had prior to his 

wrongful death. The Respondents have not disputed Petitioner's relationship with the Decedent, their 

2 One who would "otherwise be equitably entitled to share in such distribution." W.Va. Code § 
55-7-6(b) (1992). The clause is also referred to as the "Equitable Beneficiary Clause." 
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only statement is that "such an argument likewise fails" with no explanation. [Resp. Brief at 9].3 

Petitioner's request follows the statutory underpinnings of who is to share in the recovery in a 

wrongful death action-the people who have suffered a loss as a result of the death. Ellis v. 

Swisher, 230 W.Va. 646, 651, 741 S.E.2d 871, 876 (2013). This case is nothing like Ellis, where the 

petitioner there only claimed to be an Equitable Beneficiary due to a debt, i.e. child support 

arrearages. Id. at 648, 873. In fact, a child support arrearage would be counter to having a 

relationship supporting the Equitable Beneficiary definition as it is a mere debt which any creditor 

may possess. Thus, Ellis is clearly not on point with the facts of this case. 

In this matter, Petitioner is not a creditor to the Estate, there is no such claim. Petitioner's 

relationship with the Decedent is of the same kind as the other statutory beneficiaries but it is even 

more palpable. Evidence will show that Petitioner had a more recognizable relationship with the 

Decedent than many of the statutory beneficiaries as many of them had very tenuous relationships 

with the Decedent. Petitioner lost her co-parent of their minor daughter in a most critical time. The 

evidence would show that Petitioner and the Decedent had many weekly, if not daily, interactions 

in jointly raising their daughter. It would show that Petitioner and the Decedent worked together to 

make the best environment for their daughter so that she would flourish, which she did as a result 

of such relationship, but Petitioner suffered a significant loss when the Decedent could no longer 

participate. This is exactly what the Legislature was contemplating when it added the Equitable 

3 Respondents only argument goes to the difficulty that they perceive in identifying beneficiaries, 
however, such is no reason to disregard the Equitable Beneficiary Clause in the statute where the 
Legislature explicitly included those who are "otherwise ... equitably entitled to share in such 
distribution" as beneficiaries. What else could this mean but persons who have sufficiently close 
relationships with a decedent and suffer similar losses but are not otherwise named statutory 
beneficiaries. 
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Beneficiary language to the Wrongful Death statute, otherwise it has no meaning. 

Persons who are not specifically listed in the statute by consanguinity can suffer that same 

loss and should be allowed to recover for it. A parallel is the judicial expansion by some courts of 

the common law regarding who may recover negligent infliction of emotional distress as a bystander 

to include other close relationships besides familial relationships. See Dunphy v. Gregor, 136 N.J. 

99, 115,642 A.2d 372, 380 (1994) (recovery for negligent infliction of emotional distress does not 

require marital relationship to the injured or killed person, and an unmarried co-habitant can recover 

based on such significant relationship); Clohessy v. Bachelor, 237 Conn. 31, 52, 675 A.2d 852, 863 

(1996) (for negligent infliction of emotional distress "[t]he class of potential plaintiffs is for those 

who because of their relationship suffer the greatest emotional distress." (internal citation and 

quotation marks omitted». That is why our Legislature included the equity classification for persons 

"otherwise ... equitably entitled to share in such distribution." It would have been impossible for 

the Legislature to have listed every conceivable relationship that may result in recovery, as the 

factual circumstances surrounding each relationship vary considerably. Instead, it added the broad 

provision to allow courts the discretion to make findings offact and determine whether a relationship 

was of such a significance that compensation is warranted. Equity means what it says, fairness based 

on the facts, and the facts can only be determined at an evidentiary hearing. 

The Respondents in a desperate attempt to sidetrack the equity issue by "parading the 

horribles" asserting that chaos will result in trying to identify who is an Equitable Beneficiary, if a 

person like Petitioner is permitted to even assert, let alone be found, to be an Equitable Beneficiary. 

Such is nonsense. Equitable Beneficiaries are usually easy to identify, the fiancee', the equitably 

adopted child, a close companion especially one who shared living quarters with the decedent, even 
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a "soul mate." Of course, each determination will depend on the facts as there is no one size fits all. 

That is why the statutory language is couched in equity and relies upon the good judgment of the 

Trial Court after an evidentiary hearing. Such is no different than the Trial Court determining how 

much each wrongful death beneficiary will receive when there is a settlement but agreement cannot 

be reached as to the distribution, which is what happened in this case. W.Va. Code § 55-7-7 (1989). 

In practice, deciding who to inform of a wrongful death settlement is not complicated. 

Barring unusual circumstances, such as a person who is wrongfully killed leaving no surviving 

spouse, children or relatives, or financially dependent persons or Equitable Beneficiaries, who to 

notice may prove a challenge. This alleged "problem" of who to notice is really not an significant 

issue, because if counsel is in doubt as to whether someone is a beneficiary, he or she should 

provide notice to that person and/or obtain a waiver. Such occurrences are rare and if such would 

present itself, then a personal representative would no doubt conduct a hearing and most likely 

publish such hearing date and purpose as a Class II or ill legal notice. Otherwise, the State Treasurer 

would handle such wrongful death proceeds as unclaimed property but such situations are a rare 

event and the undersigned in more than 40 years of practice has never encountered such a situation. 

However, such calamities as conjured by the Respondents are unrealistic and not relevant to this 

case. 

Should this Court decide to provide guidance regarding what would satisfy the definition of 

a person "otherwise ... equitably entitled to share" under the Wrongful Death statute, it may 

consider many factors such as, the duration and quality of the relationship, common children or 

relatives, whether there was jointly owned or shared property, any shared duties or responsibilities, 

involvement in the decedent's private and personal affairs, and of course, many other factors too 
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numerous to set forth. However, such criteria might be better suited for legislation and it more 

beneficial for this Court to wait and opine on specific cases that reach it for decision as many of 

these issues will only come before the Court as findings of fact under the clearly wrong or abuse of 

discretion standard of review, or they may not reach this Court at all as most beneficiaries, whatever 

their category or definitional status, are satisfied with what they receive from the Trial Court if 

agreement cannot be reached. Petitioner would have been satisfied to resolve this matter had there 

been any leeway to do so. The Equitable Beneficiary status all boils down to our Legislature deciding 

that such persons meeting this category are worthy of some compensation for their loss. 

Petitioner is clearly not asking this Court to legislate by adding a new class of beneficiaries 

or create a personal representative fee schedule, and these arguments are red herrings posited by the 

Respondents to distract this Court from the real issues. There is no basis for such arguments. On the 

contrary, it is the Respondents who request that this Court ignore the clear meaning ofthe Wrongful 

Death statute by foreclosing, as a matter of law not fact, Petitioner's right to prove she is a person 

"otherwise ... equitably entitled to share" under the Statute as it clearly states. 

Petitioner also does not understand the Respondents passing reference to the initial Petitions 

filed seeking approval of the underlying settlements, as they are irrelevant to this issue. All Parties 

to this appeal, in trying to resolve all matters relating to the distribution of the net proceeds to any 

persons claiming entitlement to share in such net proceeds, agreed that Petitioner was to present her 

claim to the Trial Court for a determination. (JA 138-144). The final Beneficiaries are not 

determined until the matter is completed. Until then, the determination is open to court ruling. This 

is evidenced by the addition of Steven Shuman in the second Petition to settle this case. (JA 52-53). 

It is the duty of the Trial Court, after a settlement, to either apportion the funds to the beneficiaries 
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or approve a compromise as to the distribution. W.Va. Code § 55-7-7 (1989). That is what happened 

here, there was a partial compromise, but the Trial Court was asked to make a determination 

regarding Petitioner's distribution. Moreover, the Trial Court was never asked to consider what 

effect, if any, the prior Petitions had on the determination of Petitioner's status and right to share in 

the net proceeds or receive compensation. Because this issue was not presented to the Trial Court 

in the first instance, it is not properly before this Court for consideration unless it constitutes plain 

error, which it does not and such has not been asserted by any of the Respondents. Marcus v. Staubs, 

230 W.Va. 127, 141, 736 S.E.2d 360, 374-75 (2012). 

Respondents also mention that Petitioner "voluntarily" became Personal Representative. 

However, while in the strictest sense her service is voluntary, Petitioner was asked to undertake the 

role by trial counsel for the Estate due to the personal issues of the other RespondentsiBeneficiaries. 

Petitioner acted as the Personal Representative to protect her daughter's interest and because of her 

close relationship with the Decedent. It was because of that close relationship that her service was 

requested by trial counsel and it allowed Petitioner, a registered nurse, to effectively and successfully 

"administer" the Decedent's Estate. That is exactly what the Decedent would have wanted was for 

Petitioner to protect and secure his minor daughter's economic future due to his untimely death, 

which also benefitted all the other Beneficiaries. A fact finder like the Trial Court at an evidentiary 

hearing could draw the same conclusion. 

II. 	 Petitioner Requests this Court to Construe the Statutory Scheme for the 
Administration of Estates to Allow a Fee When the Personal Representative Must 
"administer" a Civil Action for the Benefit of All Those Entitled to Share in the 
Recovery; a Personal Representative is Entitled to Fair Compensation for Such 
Necessary Efforts Just as a Sheriff, if Such Personal Representative is Not Otherwise 
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Entitled to Recover Under the Wrongful Death Statute 

Respondents base their argument on the decisions of this Court which hold that a wrongful 

death recovery itself is not part of the usual estate assets. Petitioner agrees. However, those decisions 

are distinguishable from the facts in this case. Those decisions speak to the way that the funds are 

distributed, to the persons listed in the statute and not by will or intestacy, but do not address a 

personal representati ve' s entitlement to compensation for "administering" a civiI action which results 

in the recovery of a common distributable fund. To the contrary, there has been no case before this 

Court deciding whether a personal representative, pursuant to W.Va. Code § 44-4-12a, or a sheriff, 

under W.Va. Code § 44-1-11, is entitled to compensation for their work and efforts in 

"administering" a wrongful death action. The Wrongful Death statute requires that the duly 

appointed personal representative be the only authorized person to pursue a wrongful death action. 

W.Va. Code §55-7-6(a). Surely, our Legislature was aware that such duly appointed personal 

representative would be entitled to compensation based on the recovery in the wrongful death case 

if successful, as part of the distribution determination by the Court of jury. 

Perhaps the best instruction respecting this issue lies not in the Ellis or McClure v. McClure 

cases, but in the Thompson case where this Court stated: "[ w]e are of the"opinion, however, that an 

administrator in a case like this, as in other cases of administration, has the right to be reimbursed 

and credited in his accounts as such, with commissions,4 and with all other reasonable costs and 

expenses of administration." Thompson & Lively v. Mann, 65 W.Va. 648, 654, 64 S.E. 920, 922 

(1909) (interpreting a prior version of the Wrongful Death statute). The intent of that holding was 

4 Compare the use of the term commissions in Thompson with the language of W.Va. Code § 
44-4-12a: "Personal representatives ... shall be allowed any reasonable expenses incurred by the 
personal representative as such and commissions ..." W.Va. Code § 44-4-12a(a) (2007). 
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to level the playing field by allowing compensation where it might not be specifically permitted as 

otherwise "no one could be found willing to act in such fiduciary capacity. Right and justice demand 

this." Id. Such is sound public policy. Mann is still good law and should be persuasive, if not 

controlling, in this case at Bar. Such is good public policy in 1909 and is still today. A person should 

not have to expend months or years of their time, which benefits all beneficiaries in obtaining a 

common fund, without some compensation for such efforts. An estate is benefitted by having the 

most qualified and competent person administer it, but without compensation such persons are not 

likely to accept such a serious undertaking as a personal representative. It requires no proof that a 

wrongful death case management as the personal representative is a matter requiring perseverance, 

knowledge, and hard work, as being a good plaintiff is critical to the ultimate success of any case. 

Petitioner fulfilled this function and should receive reasonable compensation as held in Mann. This 

issue is one that has not been decided by this Court and this Court should follow the sound public 

policy is announced in Mann. Without allowing for compensation to a personal representative 

prosecuting a Wrongful Death action "no one could be found willing to act in such fiduciary 

capacity. Right and justice demand this." Mann, 64 S.E. at 922. This case provides this Court with 

an opportunity to hold that while the recovery in a wrongful death action are not part of the estate 

subject to estate debts or distribution, as distribution is controlled by the Wrongful Death statute, 

such efforts by the personal representative in recovering such common fund allows such a 

commission or fee as determined by the Trial Court to be paid to the personal representative. Just 

as the Wrongful Death statute does not specifically permit payment of attorneys who represented the 

personal representati ve in such ci viI action, such is implied and attorneys fees and litigation expenses 

have always been taken from the common fund recovered in the civil action. Likewise, the Mann 
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case approved similar compensation to the personal representative. 

Accordingly, this Court should follow Mann and hold that a personal representative is 

entitled to receive compensation from the proceeds recovered as a common fund in a wrongful death 

civil action. 

III. 	 Alternatively, Petitioner's Duties as Personal Representative for the Wrongful Death 
Civil Action Creates a Statutory Trust 

The only reason presented by the Respondents as to why the Wrongful Death Statute does 

not create a statutory trust is that the Legislature did not specifically state such. The Respondents fail 

to support this assertion with any authority, and that is simply not how a statutory trust is created. 

The issue here is not one of statutory interpretation as the Respondents imply, but whether the 

operation of the statute creates a trust relationship. Mann held that a personal representative is "a 

trustee for the benefit of the widow and the next of kin." Id. at 653-54, 922. 

In Dadisman v. Moore,S the Legislature did not explicitly state that the Public Employees 

Retirement System was a statutory trust, however, this Court declared that it was based upon the 

relationship between the Board of Trustees and the members of the System. Id. at 784, 821. It is the 

relationship between the parties that matters, and in a wrongful death case the personal representative 

is the legal entity authorized to prosecute such cause of action, in trust, for the benefit of the statutory 

beneficiaries. That relationship creates a trust. Restatement (Second) of Trusts, § 6, cmt. h. (1959) 

("If by statute a right of action not possessed by a decedent is conferred upon his executor and the 

sum recovered by enforcing such right of action does not become a part of the assets of the 

5 181 W.Va. 779, 384 S.E.2d 816 (1988) 
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decedent's estate, the executor holds such right of action as trustee and not as executor."). 

This Court has recognized that the personal representative is a trustee for the beneficiaries 

in a wrongful death action, Trail v. Hawley, 163 W.Va. 626,628,259 S.E.2d 423, 425 (1979), and 

like the trustee of any other trust, has a fiduciary obligation to the beneficiaries. Syl. Pt. 4, McClure 

v. McClure, 184 W.Va. 649,403 S.E.2d 197 (1991); see also Mann, supra. The Respondents have 

absolutely no support for their asserted position. There clearly is a trust relationship between the 

personal representative and the beneficiaries in a wrongful death case and this Court should hold, 

as an alternative means ofcompensating the personal representati ve, that the Wrongful Death Statute 

creates a statutory trust and that compensation for the personal representative/trustee is determined 

by the reasonable compensation provision in W.Va. Code § 44D-7-708(a) (2011). 

IV. 	 Petitioner Concedes That She is Entitled to Only One Compensation Regardless of 
Which Theory of Recovery Prevails 

Petitioner does not seek to recover under each theory of recovery asserted herein, even though 

all three are believed to be valid. Petitioner concedes that should the Court find that two or more of 

these theories are valid means of recovery, Petitioner is only entitled to recover one amount 

whichever theory is applied. If Petitioner proves she is an Equitable Beneficiary, she will have 

received compensation for her loss that she administered in this action to recover for herself and the 

other beneficiaries. However, in other instances where the relationship between the personal 

representative and the decedent does not satisfy the Equitable Beneficiary definition, the personal 

representative should not be foreclosed from seeking a commission for his or her service either as 

the personal representative under the Estate statutory scheme or as a trustee. This is one point where 
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Petitioner finds some agreement with the Respondents, there should not be double recovery as such 

would disrupt the balance that must be struck between compensating the beneficiaries for their loss 

and others who may have bona fide claims for compensation. 

CONCLUSION 

Petitioner respectfully requests this Court to reverse the Trial Court's Order denying her a 

share of the wrongful death recovery. Petitioner asks the Court to find that she is an Equitable 

Beneficiary or remand to the Trial Court for a hearing and provide guidance to trial courts in 

applying that language and also find that a personal representative may be compensated for 

prosecuting a wrongful death action. Finally, Petitioner asks this Court to declare that the Wrongful 

Death Statute creates a statutory trust where the personal representative is a trustee for the 

beneficiaries. 
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