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At Charleston 


HOLLY J. MCINTIRE, 

Administratrix of the Estate of Markel J. Koon, 
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v. 

KELLY DAWN HOPE, PAMELA KOON, 

and STEVEN SHUMAN, JR., 


BRENDA YEAGER and RHONDA BOYLEN, 

and AARON KOON, 


Beneficiaries, Respondents. 

On Appeal from the Circuit Court of Harrison County, West Virginia 

Civil Action No. 14-C-501-1 


BRIEF OF PETITIONER/APPELLANT 

Assignments of Error: 

I. 	 The Trial Court Erred in Finding as a Matter of Law, without a hearing, that 
Petitioner Was Not Entitled to Compensation as an "otherwise .•. equitably entitled 
[person] to share in such distribution" Under the Wrongful Death Statute § 55-7-6 
(1992). 

II. 	 The Trial Court Erred in Finding as a Matter of Law that the Petitioner was not 
Entitled to the Statutory Fee Pursuant to West Virginia Code § 44-4-12a for Her 
Actions in Administering the Decedent's Estate and in prosecuting the Wrongful Death 
Civil Action as the Plaintiff. 

III. 	 The Trial Court Erred in Finding as a Matter of Law that Petitioner was not Entitled 
to Reasonable Compensation Under the West Virginia Uniform Trust Code as the 
Trustee of a Statutory Trust Created by the Wrongful Death Statute. 



'. 

Statement of the Case: 

This appeal results from the Trial Court's Orders entered January 25, 2017 (JA 7-11) and 

April 7, 2017 (JA 12-14), which denied Petitioner Holly J. McIntire's request for compensation 

under the Wrongful Death Statute as a person "otherwise ... equitably entitled to share" andlor as 

the Personal Representati ve of the Estate of Markel J. Koon (hereinafter "Estate") who successfully 

prosecuted a Wrongful Death action on behalf of all the other statutory beneficiaries. 

Petitioner sought a modest feel on three separate grounds from the settlement fund which 

she brought into existence as the Personal Representative and Plaintiff in the wrongful death case: 

Those grounds were: (1) that she was a person "otherwise ... equitably entitled to share,,2 in the 

recovery under the Wrongful Death Statute, (2) that she should be compensated under West Virginia 

Code § 44-4-12a, pertaining to the personal representati ve' s compensation3 and (3) that the Wrongful 

Death Statute creates a statutory trust where the Personal Representative is a trustee for the 

beneficiaries and entitled to compensation under the West Virginia Uniform Trust Code.4 (JA 4). 

The Trial Court denied Petitioner's request for compensation rejecting Petitioner's claims 

without conducting a hearing to determine the facts in applying equity under the "otherwise ... 

equitably entitled to share" provision of the Wrongful Death Statute. Petitioner's assertions were 

essentially undisputed regarding whether Petitioner met the criteria for inclusion as one "otherwise 

... equitably entitled to share," which is a fact based, equitable determination. (JA 7-9). Petitioner 

1 The apportionment of the settlement is not at issue in this Appeal as it was agreed upon by all the potential 
beneficiaries and the Petitioner pending the decision on whether Petitioner was entitled to compensation and the 
amount; the percentages of the settlement to be distributed will be applied to any compensation granted to Petitioner. 

2 W.Va. Code § 55-7-6(b) (1992). (hereinafter referred to as "Wrongful Death Statute") 


3 W.Va. Code § 44-4-12a (2007). (hereinafter referred to as "Estate Statute") 


4 W.Va. Code § 44D-7-708(a) (2011). 
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contends that a hearing was necessary for the Trial Court to consider the evidence and make a factual 

determination of whether Petitioner's status met such criteria of an "otherwise ... equitably entitled 

to share" claimant. 

The Trial Court also held as a matter of law that a personal representati ve, such as Peti tioner 

is a nominal party and could not recover under the Estate Statute and that the Wrongful Death Statute 

did not create a statutory trust that made her the trustee for the benefit of the statutory beneficiaries. 

Petitioner is a Registered Nurse and was the mother of the Decedent's only minor child at 

the time of his death. Petitioner's and the Decedent's daughter Morgan Koon, was fourteen (14) 

years old when her Father was killed when the dozer he was operating at the Consolidation Coal site 

slid into a coal slurry pond when the subsurface collapsed due to preventable events. The Decedent 

became trapped in the dozer's cab and perished when it eventually filled with water. 

Due to the circumstances of the death, a civil action was contemplated by the survivors and 

Petitioner was asked to undertake the position of Personal Representative due to the Decedent's 

unusual family circumstances and the belief that Ms. McIntire was "the only individual capable of 

representing the Estate in the civil action while maintaining the necessary harmony in Mark Koon's 

dysfunctional family unit necessary to achieve the best possible results in the civil action." (JA 108). 

Petitioner was appointed Personal Representative of the Estate on December 17,2012 by the Clerk 

of the County Commission of Marion County. (JA 16). She then proceeded to manage the civil 

action until completion on July 5, 2016. 

Petitioner and Mark Koon maintained a close relationship where they jointly raised their 

daughter for over fourteen (14) years and the two saw each other frequently, if not daily. (JA 92). 

The quality of Petitioner's relationship with the Decedent, especially as it pertained to maintaining 
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a family atmosphere for their child Morgan, is important to the application of the "otherwise ... 

equitably entitled to share" standard in the Wrongful Death statute. Essentially, the Decedent was 

Petitioner's partner in co-parenting their only minor child and had done so for more than fourteen 

(14) years. Surely this is a significant relationship relied upon by both the Petitioner and the 

Decedent.5 There is no more closer relationship than jointly raising a child. If the Trial Court had 

taken evidence at an evidentiary hearing, it would have become clear the their relationship was very 

significant and very beneficial for their daughter. It would also have become clear that such 

relationship included significant reliance by the Decedent upon Petitioner for more than just co

parenting their daughter. 

Surely testimony and witness evidence is necessary for the Trial Court to effectively consider 

whether Petitioner is equitably entitled to share in the recovery that she helped bring into existence, 

and thus, an evidentiary hearing was necessary as a determination could not be made as a matter of 

law. 

Mr. Koon's family included three children with three different mothers, a stepson from his 

wife, a spouse with whom he had been married for two decades but with whom he had not 

cohabitated within more than a decade, and two older sisters. (JA 108). Further, several 

beneficiaries had significant personal problems, including chemical dependencies and lack ofcontact 

with Mark Koon for many years, all of which were deemed to raise unnecessary problems in 

managing the litigation if one of them were appointed the Personal Representative. (JA 92). It was 

the view of Trial Counsel hired to evaluate the potential claims, that Petitioner was the only person 

capable of maintaining the family's unity while prosecuting the action, and also represent the 

5 The Petitioner and the Mark Koon were never married. 
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interests of all potential beneficiaries which was deemed critical in obtaining the substantial 

recovery in this case. (JA 112). 

Trial Counsel filed an Affidavit in this matter that detailed Petitioner's considerable efforts 

in managing the underlying Wrongful Death action and the personal and professional time she lost 

to successfully prosecute the action. (JA 107-112). Trial Counsel noted that, from the beginning of 

the case, the Defendants attempted to use Mr. Koon's family structure strategically in an attempt to 

reduce any potential settlement and family unity was critical to avoid diminishing the potential value 

of the case as that was a significant part of the recoverable damages. (JA 108). Beyond maintaining 

family unity, Petitioner performed numerous other necessary functions such as personally locating 

documents critical to the case for Trial Counsel, spending hours consulting with Trial Counsel to 

calculate intangible damages such as loss of household services, locating crucial witnesses, 

responding to discovery requests, providing comments on the Defendants' discovery responses, 

reviewing and commenting on numerous pleadings, searching for and reviewing hundreds of 

photographs and hours of video for the preparation of a settlement video, attending witness 

statements and discussing investigation results with Trial Counsel, preparing for and attending 

twenty (20) total hours of mediation, and other matters which caused her to expend substantial time 

and effort over the four years the case was pending. (JA 109-111). Trial Counsel noted that 

Petitioner was in contact with them at least weekly and sometimes daily up until the final settlement 

in June of 2016. (JA 111-112). 

Once the settlement was finalized and the case proceeded to the distribution phase, Petitioner 

sought agreement from the Respondents to a distribution which included compensation to 
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Petitioner.6 (JA 91, 105). An agreement was reached as to the percentages that each beneficiary 

would take pending an agreement or decision regarding what, if any, compensation Petitioner was 

entitled. No agreement could be reached so the matter was submitted to the Trial Court as the 

Wrongful Death statute provides. (JA 138-144 & 69-70). Petitioner's modest request for 

compensation, (JA 70),1 was based on the statutory formula in the Estate Statute as a guide. All of 

the Respondents objected and asserted Petitioner was entitled to $0. (JA 71-89). 

Ultimately, the Trial Court entered its January 25,2017 Final Order denying Petitioner her 

requested compensation on all grounds as a matter of law. (JA 7-11). Petitioner timely filed her 

Motion to Alter or Amend the January 25,2017 Order on February 8, 2017. (JA 149-157). That 

Motion requested that the Court consider Petitioner's theories for compensation, conduct an 

evidentiary hearing unless her assertions were taken as true, and to make findings of fact and 

conclusions of law on the issues for an appeal of any adverse decision. (JA 149-157). Respondents 

then filed ajoint response (JA 158-164) and the Trial Court did not conduct an evidentiary hearing 

and entered its Order denying the Motion to Alter or Amend on April 7,2017, which did not address 

Petitioner's arguments or the undisputed facts she had presented. (JA 12-14). This appeal followed. 

Standard of Review: 

The standard of review on appeal involving "a question oflaw or involving the interpretation 

of a statute" this Court reviews the Trial Court's decision under a de novo standard of review. Syl. 

Pt. 2, Williams v. Tucker, 801 S.E.2d 273 (W.Va. 2017). 

6 Petitioner had to make such a request as she was not in the statutorily listed beneficiaries based on familial 
relationship or financial dependency. However, as she argued below and herein. she should have been found to be an 
equitable beneficiary under the final class in the Wrongful Death Statute. 

7 The monetary aspects of the settlement were Ordered sealed by the Trial Court. (J.A. 46,66). 
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Summary of Argument: 

The Trial Court erred as by finding as a matter of law that Petitioner was entitled to no 

compensation upon any of the three grounds she asserted provided to her some compensation for her 

status as a person who "would otherwise be equitably entitled to share in such distribution" under 

the Wrongful Death Statute; compensation under the Estate Administration Statute for her services 

as the Personal Representative and as Plaintiff in the wrongful death case; and upon the creation of 

a statutory trust as the personal representative is the trustee in a wrongful death case and entitled 

to reasonable compensation under the West Virginia Uniform Trust Code. 

Petitioner is equitably entitled to share in the recovery due to her relationship to the Decedent 

and the loss of her partner in co-parenting their daughter. Petitioner is also entitled to compensation 

for the work she undertook on behalf of the Estate to prosecute and favorably conclude the Wrongful 

Death action under the "otherwise ... equitably entitled to share" clause.8 This Court has stated 

that this equitable class of beneficiaries provides latitude for trial court to include a person in the 

Wrongful Death distribution, based on the circumstances of the case, where they are not members 

of the other defined classes of beneficiaries. Ellis v. Swisher, 741 S.E.2d 871,876 CW.Va. 2013). 

Petitioner contends that the circumstances of this case show that her more than fourteen (14) year 

relationship and the loss of that relationship as well as her efforts as Personal Representative fit 

within this class. Petitioner also contends that guidance from this Court is necessary to aid trial 

courts in making the determination of who falls into this class of beneficiaries. Due to our evolving 

society, many people have relationships with persons who are not included in the statute that are as, 

or more, significant than the specifically listed familial relationships. As such this Court should 

8 Alternatively. Petitioner also asserts that the Estate Statute provides compensation for prosecuting and concluding 
the civil litigation. 
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adopt a standard or test that trial courts use to determine whether a person is equitably entitled to a 

portion of a Wrongful Death recovery. 

Further, Petitioner contends that the Trial Court misinterpreted this Court's precedent which 

has held that Wrongful Death proceeds are not estate assets, but are distributed in accordance with 

the Wrongful Death Statute. It read this precedent to foreclose compensating a personal 

representative under the Estate Statute for the work done in administering the Wrongful Death cause 

ofaction on behalf of the beneficiaries. These cases only decided how the funds are to be distributed 

and that creditors to the estate could not reach them, but they did not decide the issue of 

compensating a personal representati ve. Indeed, as far back as 1909, this Court stated that a personal 

representative is not only entitled to be reimbursed for costs and expenses in prosecuting the 

Wrongful Death action but was also entitled to commissions, like other instances of administration. 

Thompson & Lively v. Mann, 64 S.E. 920, 922 (W.Va. 1909). The Trial Court did not take this 

precedent into account and erred in denying Petitioner compensation for her services. 

Finally, Petitioner contends that the Wrongful Death Statute creates a statutory trust. This 

Court has previously recognized statutory trusts. Dadisman v. Moore, 384 S.E.2d 816, 821 (W.Va. 

1988). Further, the Wrongful Death Statute has all of the hallmarks of a trust: the personal 

representative is vested with legal title to the Wrongful Death cause of action, the beneficiaries have 

equitable title to the proceeds of the action, and the personal representative is in a fiduciary 

relationship with the beneficiaries where he or she must administer the cause of action for their 

benefit. As the statute creates the trust, the West Virginia Uniform Trust Code would set the 

compensation to a reasonable amount, as the Wrongful Death Statute is silent on compensation to 

the personal representative. 

8 




Statement Regarding Oral Argument and Decision: 

Petitioner requests Rule 20 oral argument because of the unsettled issues of law that must 

be determined in this case: who is "otherwise ... equitably entitled to share in such distribution,,9 

under the Wrongful Death Statute, whether a Personal Representative may be compensated under 

the Estate Statute for his or her work in bringing about the Wrongful Death fund, and whether the 

Wrongful Death Statute creates a statutory trust. Twenty (20) minutes of oral argument is requested 

by the Petitioner to present the issues and due to the number of Respondents, twenty (20) minutes 

of argument divided among them is the minimum for effective argument of this appeal which 

involves undecided issues of law. 

Argument: 

I. 	 The Trial Court Erred in Finding as a Matter of Law, Without a Hearing, that 
Petitioner Was Not Entitled to Compensation as an "otherwise ... equitably entitled 
[person] to share in such distribution" Under the Wrongful Death Statute § 55-7-6 
(1992). 

The Wrongful Death Statute, W.Va. Code § 55-7 -6(b), lists three classes of beneficiaries to 

a Wrongful Death action: (1) those with specific familial relationships to the decedent, "the surviving 

spouse and children, including adopted children and stepchildren, brothers, sisters, parents," (2) "any 

persons who were financially dependent upon the decedent at the time of his or her death," and (3) 

persons who "would otherwise be equitably entitled to share in such distribution[.]"10 W.Va. Code 

§ 55-7-6(b) (1992). The first two categories are relatively simple for a trial court to determine as they 

are based on defined relationships and financial status, both of which are readily provable. However 

9 W.Va. Code § 55-7-6(b) (1992). 

10 For ease of reference, one that qualifies under this third category will be hereinafter referred to as an "Equitable 
Beneficiary" and the clause will be referred to as the "Equitable Beneficiary Clause." 
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the third category is based on equity and does not lend itself to such an easy determination. This 

Court has stated that the Equitable Beneficiary Clause was included by the Legislature "to provide 

the courts of this state with the necessary latitude to consider whether the circumstances of a given 

case suggest that an individual, who is otherwise excluded by the statutorily-specified list of 

beneficiaries, should still be entitled to recover wrongful death damages." Ellis v. Swisher, 741 

S.E.2d 871, 876 (W.Va. 2013). However, beyond this statement, there has been no guidance to trial 

courts on how to determine how to apply the Equitable Beneficiary Clause. 

In finding that the Wrongful Death Statute did not provide a basis to award Petitioner any 

of the settlement, the Trial Court found as a matter of law that Petitioner was not an Equitable 

Beneficiary. (JA 7-11). This was clearly in error as Petitioner produced ample evidence for the Trial 

Court to review Petitioner's relationship to the Decedent and the loss that resulted from his death 

as well as the Estate and determine that equitably she should be a beneficiary. (JA 90-114). If the 

facts that Petitioner put forth were not sufficient to make the determination, the Trial Court should 

have held a hearing to take additional evidence so that it could make the determination under the 

Equitable Beneficiary Clause instead of disposing of the claim as a matter of law. 

As much as the Trial Court's single paragraph of analysis on the Wrongful Death Statute can 

show, the Trial Court appears to have found significant that (1) the Personal Representative is a 

nominal party for the purposes of pursuing the action on behalf of the Beneficiaries, (2) the Wrongful 

Death Statute is silent on whether the Personal Representative may recover in the action, and (3) that 

no case from this Court had held that a "personal representative is entitled to compensation in a 

wrongful death action for their services as the personal representative only." (JA 8). This rationale 

is based on the way this Court has treated the proceeds of a Wrongful Death action, i.e. that they do 
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not pass to the estate but directly to the statutory beneficiaries/ 1 and the absence of any guidance 

from the Legislature and this Court on the propriety of a Personal Representative sharing in the 

recovery. 

All provisions in a statute are to be given meaning, Houyoux v. Paige, 524 S.E.2d 712, 716 

(W.Va. 1999), and this Court has already stated that the Equitable Beneficiary Clause has meaning. 

Ellis, 741 S.E.2d at 876. By failing to make a determination as to whether Petitioner is an Equitable 

Beneficiary, the Trial Court failed to give meaning to the final category of beneficiaries. Even when 

Petitioner requested that the Trial Court correct this error in her Motion to Alter or Amend, (JA 150

153), the Trial Court reinvoked its prior Order and declined to analyze the issue. (JA 12-13). The 

Trial Court did not make any findings of fact, as Petitioner requested in her Motion, (JA 150), and 

did not hold a hearing as Petitioner requested if it did not take her undisputed facts as true. (JA 152). 

An analysis of the facts underlying Petitioners claim in equity was necessary to determine whether 

her particular circumstances warranted treatment as an Equitable Beneficiary under the 

circumstances of this case. Ellis, 741 S.E.2d at 876. 

The Trial Court's focus on whether a share of the proceeds can be granted "for their services 

as the personal representative only" missed the essence of the request under the Equitable 

Beneficiary Clause. (JA 8). Petitioner's request to be deemed an Equitable Beneficiary is based on 

both her relationshIp to the Decedent along with the loss she suffered when he was killed and the 

effort she has put forth in pursuit of the underlying Wrongful Death action for the benefit of his 

Estate, not merely the latter. As stated above, Petitioner is the mother of the Decedent's youngest 

daughter, who was fourteen (14) at the time of the Decedent's death. (JA 16,92). While she was not 

II This point of law is discussed more fully in Part II, infra. 
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married to the Decedent,12 she had an ongoing relationship with him for over fourteen (14) years 

where the two would see each other frequently, if not daily, while raising their daughter. (JA 92). 

Such a relationship is obviously very personal and raising a child requires productive communication 

and cooperation between the parents. Furthermore, the duration of this relationship is significant. 

Petitioner suffered a significant loss when Mr. Koon was killed, she lost her co-parent and all the 

efforts he put forth in raising their teenage daughter. This relationship is one that, in terms of making 

an equitable determination, favors a finding that Petitioner is an Equitable Beneficiary. When one 

looks at the consistent, long term nature of the relationship and the personal nature in comparison 

with other Beneficiaries in this matter that did not have contact with the Decedent or were otherwise 

living as though there had been a di vorce, via separation, Petitioner's relationship with the Decedent 

was potentially closer. 

Furthermore, the fundamentally unfair and inequitable consequences of the Trial Court's 

reasoning is apparent when one compares the prosecution of a Wrongful Death action by a statutorily 

enumerated beneficiary and by one who is not a statutorily enumerated beneficiary. Therein is where 

the result below flies in the face of equity, essentially creating two disparate classes of personal 

representatives. The personal representatives that fit within the enumerated familial relationships or 

are financially dependent on the decedent would unquestionably share in the recovery at the end of 

the case pursuant to the statute. However, where one does not fall into those categories, such as a 

family friend, cousin, grandmother, former spouse, etc., and becomes personal representative, that 

person is not likely to share in the recovery at the end of the case unless the trial court applies the 

Equitable Beneficiary Clause and deems them an Equitable Beneficiary. People do not simply come 

12 Such a relationship, if it had been considered, would have been impossible due to the fact that the Decedent was 

still married even through he had been separated from his wife for a substantial period of time. 
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off the street to qualify as personal representati ve for a decedent they did not know and had no 

relationship with. If someone has the initiative to become personal representative, or has been asked 

to become personal representative, it is almost certainly because of the relationship that person had 

with the decedent. 13 The nature of the relationship may vary, but there will likely be a relationship 

of some significance between a personal representative and the decedent. 

As such, the benefits a person provides to the decedent's estate should be a factor when 

considering the equities and circumstances of the case. People make wills and other estate planning 

documents to ensure their loved ones are properly taken care of after their death and administering 

an estate is a significant benefit to the decedent. When one puts forth the effort to prosecute a 

Wrongful Death action for four years, as with the case at bar, and puts forth substantial time and 

effort in prosecuting that action, equity favors allowing a share of the recovery to flow to the 

personal representative. Simply becoming a personal representative should not be dispositive of 

whether one is an Equitable Beneficiary, but when viewed in light of all of the equities the benefit 

provided to the decedent should be gi ven weight along with the time and effort expended in bringing 

about a recovery. 

With the changing family dynamics in our society, people have close familial-like 

relationships with people other than spouses, children, siblings, and parents and the determination 

of who is an Equitable Beneficiary should be flexible to reflect these changing dynamics. 14 Some 

cousins are raised under the same roof and are as close as siblings. Children are raised by 

13 This is not the case when a sheriff administers an estate under W. Va. Code § 44-1-11 as in that circumstance, no 

other person has presented to become personal representative. 
14The Wrongful Death Statute already compensates both blood or familial relationships and relationships that may 
have no blood relation, financial dependence. However, there are other relationships other than financial dependance 

that are significant enough to compensate. 

13 
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grandparents or aunts and uncles instead of their parents. People have children and close 

relationships without being married. Friends can be closer and more like siblings than actual siblings. 

These types of relationships can be as significant and meaningful as any of the statutorily enumerated 

relationships and come with the same tangible and emotional losses that the Wrongful Death Statute 

compensates. The losses these people suffer as a result of the death of someone close to them should 

not be ignored and they should be able to recover in a Wrongful Death action if the Equitable 

Beneficiary Clause has meaning. 

This Court has stated that the equitable considerations should not be used to circumvent the 

legislative intent behind who is entitled to share in the recovery, such as with creditors attempting 

to reach a settlement. Ellis, 741 S.E.2d at 876. However, that is not the case here. As shown, 

Petitioner had a close, long term parental relationship with the Decedent. That relationship was 

significant enough for her to become Personal Representative for his Estate. Petitioner also spent 

substantial time in ensuring that everything necessary for this case was done and Trial Counsel had 

everything that was needed to bring about the substantial settlement. (JA 109-111), see also the 

discussion of Petitioner's efforts, supra. Petitioner is not a creditor to the Estate. She is merely 

asking to share in the recovery for the loss of her relationship with and the services of the Decedent 

and for the efforts she has put forth for the benefit of the Respondents. Equity cannot allow the 

fundamentally unfair treatment of personal representatives that are not specifically listed 

beneficiaries in the statute, especially where there was a relationship with the decedent significant 

enough for the person to qualify as personal representative. 

Petitioner believes that this is a situation that may arise frequently, as cases are often settled, 

and if there cannot be an agreement among the beneficiaries, the decision as to whether one is an 
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Equitable Beneficiary must be determined by the trial court. As such, Petitioner believes that 

guidance from this Court is necessary to aid trial courts in making this determination. Some factors 

this Court may want trial courts to consider in making this determination may be: 

1. 	 The duration and quality of the relationship between the decedent and Equitable 
beneficiary; 

2. 	 Familial, social, or other ties and relationships between the decedent and Equitable 
Beneficiary; 

3. 	 Personal obligations or responsibilities shared by the decedent and Equitable 
Beneficiary; and, 

4. 	 Benefits provided to the decedent's estate by the Equitable Beneficiary; 

Petitioner believes these factors would help trial court determine meritorious claims under 

the Equitable Beneficiary Clause. The duration and quality of the relationship will show whether the 

relationship with the decedent is long-standing and strong as opposed to fleeting and superficial. The 

ties and relationships factor as well as the obligations and responsibilities factor will perform a 

similar function as well, showing that the decedent and a potential Equitable Beneficiary had 

entanglement in their affairs and evidence the nature of their relationship. Furthermore, the benefits 

a potential Equitable Beneficiary provides to the estate is significant. It is important to people that 

their loved ones are taken care of after they pass and it is a great responsibility to administer an 

estate. This factor allows court to review this benefit and encourages those close to the decedent to 

shoulder this responsibility for the benefit of the decedent and his or her loved ones. IS These factors 

are, of course, not exhaustive, however, they provide a framework with which the trial court can 

exercise its discretion as it makes its equitable determination. 

15This would not be limited to becoming a personal representative, but could also include roles such as a trustee for a 

minor child, assuming custody of a minor child, or aid in disposing of the estate. 
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Looking at the present situation, it is clear that if anyone qualifies as an Equitable 

Beneficiary, it is Petitioner. Petitioner and the Decedent had a daughter together and raised her 

together for over fourteen (14) years. This is a significant relationship and a long duration. They 

interacted frequently, ifnot daily in this relationship. Petitioner lost her co-parent when the Decedent 

was killed, she no longer had him there to help raise their daughter. Petitioner and the Decedent had 

these shared child-rearing obligations and ties through their daughter and his aid in these obligations 

was lost when he was killed. At the same time that she was dealing with the loss of the Decedent's 

parental aid, she undertook to become Personal Representative of his Estate and was critical in 

obtaining the substantial recovery in this matter. She expended countless hours of her personal and 

professional time to ensure the Estate was properly administered and this Wrongful Death action was 

successfully prosecuted. The circumstances of this case show that Petitioner, while excluded from 

the specific lists of beneficiaries, had a very close relationship with the Decedent and put forth 

significant efforts on behalf of the Estate. Equity cannot allow Petitioner's loss and efforts go 

uncompensated. 

As such, Petitioner asks this Court to reverse the decision of the Trial Court as to whether 

she is an Equitable Beneficiary, find that she should be included as an Equitable Beneficiary and 

remand the case for the Trial Court to determine the amount of the settlement she is entitled to. 

Petitioner also requests that this Court provide guidance to trial courts so that those courts may have 

a way to determine whether those like Petitioner fall under the Equitable Beneficiary Clause in the 

future. 
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II. 	 The Trial Court Erred in Finding as a Matter of Law that the Petitioner was not 
Entitled to the Statutory Fee Pursuant to West Virginia Code § 44-4-12a for Her 
Actions in Administering the Decedent's Estate and in Prosecuting the Wrongful Death 
Civil Action as the Plaintiff. 

This Court has never held that a personal representative can not be compensated for 

administering a Wrongful Death cause of action. 16 The Estate Statute allows a personal 

representati ve to be compensated for administering a decedent's estate and sets up a sliding scale of 

percentages of certain assets administered as compensation. W.Va. Code § 44-4-12a (2007). 

However, here the Trial Court found that the proceeds ofthe Wrongful Death action were not assets 

of the estate subject to administration and Petitioner could not receive compensation. (JA 7-11). This 

Court has stated that recovery from a Wrongful Death action "could not have been administered by 

the executors, as a part of the estate disposed ofby the will, but would have been paid by them to 

such heirs at law, independently of the will." Peters v. Kanawha Banking & Trust Co., 191 S.E. 581, 

583 (W.Va. 1937) (emphasis added). However, the Trial Court took these prior holdings out of the 

contexts of the opinions. 

The language holding that the recovery in a Wrongful Death action is not part of the 

decedent's estate subject to administration originates in the case of Thompson & Lively v. Mann, 

64 S.E. 920 (W.Va. 1909). There this Court confronted a situation where creditors of an 

administrator were attempting to reach the proceeds of a Wrongful Death action as the assets of the 

estate.ld. at 923. It was held there that Wrongful Death proceeds "did not constitute estate of the 

decedent in the hands of the administrator to be administered, and by the very terms of said statute 

it was not subject to any debts or liabilities of the deceased." Id. at 922. This language refers to the 

16 The personal representative is the only person allowed to bring a Wrongful Death action under the Wrongful 

Death Statute. W.Va. Code § 55-7-6(a) (1992). 
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distribution as the Mann Court went on to state that the recovery "will not be general assets of the 

estate of his intestate or liable for the debts, but which will belong to particular persons who by law 

or by contract with the deceased will be entitled thereto." Id. The Court was clearly speaking to the 

manner in which the recovery would be distributed, i.e. that it was not to be distributed according 

to a will or intestate succession, but to the statutory beneficiaries. See Peters, supra, at 583. 

However, the Mann Court did not stop there. The Court went on to say that "[w]e are of 

opinion, however, that an administrator in a case like this, as in other cases ofadministration, has 

the right to be reimbursed and credited in his accounts as such, with commissions, and with all other 

reasonable costs and expenses ofadministration." Mann, 64 S.E. at 922 (emphasis added). The intent 

of Court there was to level the playing field between administering a Wrongful Death action and 

other cases of administration that a personal representative/administrator must complete. The Court 

not only referenced reimbursement for costs and expenses, including attorney's fees, but also 

included commissions. 17 Id. It noted that without these reimbursements and commissions "no one 

could be found willing to act in such fiduciary capacity. Right and justice demand this." /d. 

This language has not been carried through in subsequent cases because no case this Court 

has decided involved whether a personal representative could receive compensation, or a 

commission, for their work in conjunction with a Wrongful Death action and it is fully accepted that· 

attorneys that bring the action are entitled to a fee as well as reimbursement for costs that were paid 

on behalf of the estate over the course of the action. The only language from Mann that has been 

referenced is that the assets do not belong to the estate, but to the beneficiaries. See Savilla v. 

17 See Argo v. G-Tec Servs.. LLC, 791 S.E.2d 193, 195 n.l (Ga. App. 2016) (quoting the definition of commission 
from Black's Law Dictionary (lOth ed. 2014) as "[a] fee paid to an agent or employee for a particular transaction, 
[usually] as a percentage of the money received from the transaction"). 
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Speedway SuperAmerica, LLC, 639 S.E.2d 850, 857 r,:w.Va. 2006) overruled on other grounds by 

Murphy v. E. Am. Energy Corp., 680 S.E.2d 110 (W.Va. 2009). It is because of this that the Trial 

Court misinterpreted this Court's precedent to find that Petitioner was foreclosed from receiving 

compensation. 

A Wrongful Death action certainly needs administered by a personal representative and 

depending on the estate and action it could be more time consuming and involved for the personal 

representati ve than the administration of the estate. See the discussion on Petitioner's in vol vement 

in the prosecution of the underlying action, supra. A Wrongful Death verdict or settlement is not a 

fund that the personal representative must simply distribute, as is the case with other estate assets. 

Such an action needs active prosecution and management by the personal representative and the 

attorneys retained for the estate. 

As the Mann court noted, justice requires that a personal representative receive 

reimbursement and commissions/compensation. Mann, 64 S.E. at 922. That Court recognized 

without that, it would become very difficult to find qualified people to become personal 

representative. Id. This inequity becomes crystalized when you look at the two classes of personal 

representatives discussed in Part I. Where the personal representative is also a specifically 

enumerated beneficiary, receiving commissions/compensation on top of reimbursement for costs and 

expenses may be of less importance to the personal representative as he or she is sharing in the 

recovery regardless. However, when a non-enumerated beneficiary, such as Petitioner, assumes this 

role, she receives nothing but reimbursement for costs and expenses under the Trial Court's 

reasoning. There a personal representative receives nothing for both the time spent prosecuting the 

action for the benefit of the beneficiaries and the stress and inconvenience of being the named 
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plaintiff in the action. 

Further, where a sheriff administers an estate under West Virginia Code § 44-1-11, the Trial 

Court's logic forecloses any recovery to the sheriff or the taxpayers. When a sheriff commences and 

concludes a Wrongful Death action on behalf of the statutory beneficiaries, the sheriff, and at the 

same time the taxpayers, receive no compensation for the time and effort spent in handling such an 

endeavor. There an elected official is required to take time from his or her duties to bring an action 

for a specific group of people to the exclusion of other endeavors which benefit the public as a 

whole. The way the Trial Court has interpreted these statutes would lead to people declining to 

become personal representatives, as the Mann Court noted, and sheriffs attempting to decline or not 

putting forth as much time as may be necessary to successfully conclude a case. This cannot be the 

public policy intended by our Legislature as embodied by these statutory provisions. 

As such, Petitioner asks this Court to reverse the decision of the Trial Court and find that a 

personal representative is not foreclosed from receiving compensation for bringing a Wrongful Death 

action on behalf of the statutory beneficiaries as was stated in Mann. 

III. 	 The Trial Court Erred in Finding as a Matter of Law that Petitioner was not Entitled 
to Reasonable Compensation Under the West Virginia Uniform Trust Code as the 
Trustee of a Statutory Trust Created by the Wrongful Death Statute. 

This Court's Wrongful Death jurisprudence has recognized that a personal representative is 

"a trustee for the benefit of the beneficiaries of the wrongful death action[.]" See Savilla v. Speedway 

SuperAmerica. LLC, 639 S.E.2d 850, 857 (W.Va. 2006) overruled on other grounds by Murphy v. 

E. Am. Energy Corp., 680 S.E.2d 110 (W.Va. 2009). This Court has also recognized statutory trusts. 

Dadisman v. Moore, 384 S.E.2d 816,821 (W.Va. 1988) (recognizing that the Public Employees 
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Retirement System is a statutory trust where the terms of the trust are contained in the statute and 

the Board of Trustees administer it for the benefit of the members of the system). The Trial Court 

erred when it failed to consider whether the Wrongful Death Statute creates a statutory trust in which 

the personal representative is the trustee of the cause of action and eventual proceeds. 

This Court has noted that: 

[A] "trust" is a legal relation between two or more persons by virtue of which one is 
bound to hold property to which he has the legal title, for the use or benefit of the 
other or others who have an equitable title or interest. It is a right, enforceable in 
equity, to the beneficial enjoyment of property, real or personal, of which the legal 
title is in another. The person so holding the legal title or interest is called the 
"trustee," and the one having the equitable interest and entitled to the benefit is the 
beneficiary or "cestui que trust." The person creating the trust is called the "trustor" 
or "settlor." An essential feature of trusts is the division of the title to property, the 
vesting of the legal title in the trustee and of the equitable title or beneficial interest 
in the cestui que trust. 

[d. (quoting R. Kimbrough, Summary ofAmerican Law, § 22:1 (1974) (alteration in original». 

Furthermore, the Restatement (Second) of Trusts § 23 applies this statutory trust principle to 

statutory Wrongful Death causes of action in comment c. Restatement (Second) of Trusts § 23 

(1959). Comment c notes that "[a] trust may be created by statute without a manifestation of 

intention on the part of any person as settlor. Thus, in some States a trust is created by giving a 

statutory right of action for death by wrongful act to an executor, administrator or other person." [d. 

at cmt. c. 

Our Wrongful Death Statute does create a statutory trust. The statute creates the terms of the 

trust: legal title to the cause of action is vested in the personal representative to prosecute and the 

beneficiaries hold the equitable title. The division of title is the hallmark of a trust. A personal 

representative has been found to have a fiduciary duty to the beneficiaries in administering a 
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Wrongful Death action and may be removed if he or she violates that duty. Syl. Pts. 4-5, McClure 

v. McClure, 403 S.E.2d 197 (W.Va. 1991). 

When a trust fails to state the compensation of a trustee, as the Wrongful Death Statute does, 

the West Virginia Uniform Trust Code allows for "compensation that is reasonable under the 

circumstances." W.Va. Code § 44D-7-708(a) (2011). This Court has found that a general rule for 

trustee compensation has been five percent (5%) of the amount paid out and received. Tyler v. 

Reynolds, 197 S.E. 735, 743 (W.Va. 1938). Petitioner's request is less than this 5% general rule as 

she based her request on the sliding scale of West Virginia Code § 44-4-12a, which allows less that 

5% compensation for assets above $100,000.00. W.Va. Code § 44-4-12a(a)(2)-(4) (2007); (JA 70). 

This request was reasonable under the Uniform Trust Code and Tyler as it was less than 5% of the 

total amount paid out and received. 

This statute and statutory trust are analogous to the common fund doctrine where one person 

acts on behalf of others for their benefit. See Syl. Pt. 1, Security Nat'l Bank & Trust Co. v. Willim, 

180 S.E.2d 46 (W.Va. 1971) ("Except in rare instances, the power of a court to require one party to 

contribute to the fees ofcounsel of another party must be confined to cases where the plaintiff, suing 

on behalf of himself and other of the same class, discovers and creates a fund with enures to the 

benefit of all." (citation omitted». A personal representative in a Wrongful Death action likewise 

brings into being a common fund in the Wrongful Death proceeds for the benefit of the statutory 

beneficiaries. Like an attorney in a common fund scenario, equity would dictate that Petitioner is 

entitled to be compensated based on the significant benefit she helped create for the Respondents in 

this matter. 

Petitioner was a diligent trustee and fiduciary in the underlying action of behalf of the 
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Respondents. She has acted as a trustee of a statutory trust and should be compensated as such. The 

statutes and equity require such a result. The law should not require a person to spend four years, 

giving up personal and business time, to provide a personal service that benefits other without just 

compensation. Petitioner has only asked for compensation that is reasonable for her role in the 

underlying case. 

As such, Petitioner requests that the Court reverse the decision of the Trial Court and find 

that the Wrongful Death Statute creates a statutory trust which made Petitioner the trustee of that 

trust. Petitioner also requests that the Court find that she is entitled to reasonable compensation under 

the West Virginia Uniform Trust Code. 

Conclusion 

Equity and justice do not allow a person to be required to spend significant personal and 

professional time on behalf of other without some benefit. Petitioner here requests that this Court 

reverse the decision of the Trial Court under any or all of the reasons set forth above. Petitioner 

believes that she should be able to share in the recovery as an Equitable Beneficiary due to her loss 

and the efforts made in prosecuting this action. Further, the Trial Court failed to properly consider 

and misinterpreted this Court's precedent in foreclosing, as a matter oflaw, a personal representative 

from being compensated for administering a Wrongful Death action. Further, the statutory trust 

principle applies to the Wrongful Death Statute and the personal representative should be 

compensated under the West Virginia Uniform Trust Code. Petitioner asks this Honorable Court to 

rule the following ways: 
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1. 	 Reverse the Trial Court's finding that, as a matter of law, Petitioner could not be an 
"otherwise ... equitably entitled" person under the Wrongful Death Statute or 
alternatively remand this issue for an evidentiary hearing with instructions to enter 
specific findings of fact and conclusions of law on the issue; 

2. 	 Reverse the Trial Court's finding that, as a matter of law, that the personal 
representative is not entitled to any compensation under the Estate Statute and instead 
find that the Estate Statute permits the personal representative to receive a statutory 
fee for any funds recovered in a Wrongful Death action; and 

3. 	 Reverse the Trial Court's finding that the Wrongful Death Statute does not create a 
statutory trust where the personal representative is the trustee of the cause of action 
for the benefit of the statutory beneficiaries and instead hold that the Wrongful Death 
Statute does create such a trust and entitles the personal representati ve to a reasonable 
fee pursuant to the West Virginia Uniform Trust Code. 
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