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ARGUMENT 


I. 	 The Division of Motor Vehicles is not the Office of Administrative Hearings; 
it Has a Mandatory, Nondiscretionary Duty to Abide by the Orders of the 
Office ofAdministrative Hearings; and it is Not Responsible in Any Manner for 
the Delay in Issuance of the Office of Administrative Hearings' Final Order in 
this Case. 

The Division ofMotor Vehicles ("DMV") cannot wrest from the Office of Administrative 

Hearings ("OAR") the statutory power to hear and determine appeals from license revocation orders. 

"The Office of Administrative Hearings jurisdiction to hear and determine all: 

(1) Appeals from an order of the Commissioner of the Division of Motor V ehlcles 

suspending a license pursuant to section eight, article two-B, chapter seventeen-B of this code; 

(2) Appeals from decisions or orders ofthe Commissioner ofthe Division ofMotor Vehlcles 

suspending or revoking a license pursuant to sections three-c, six and twelve, article three, chapter 

seventeen-B of this code; 

(3) Appeals from orders of the Commissioner of the Division of Motor Vehicles pursuant 

to section two, article five-A, ofthis chapter, revoking or suspending a license under the provisions 

of section one of this article or section seven, article five of chapter; 

(4) Appeals from decisions or orders ofthe Commissioner ofthe Division ofMotor Vehlcles 

denying, suspending, revoking, refusing to renew any license or imposing any civil money penalty 

for violating the provisions ofany licensing law contained in chapters seventeen-B and seventeen-c 

that are administered by the Commissioner ofthe Division of Motor Vehicles; and 

(5) Other matters which may be conferred on the office by statute or legislatively approved 

rules." W. Va. Code § 17C-5C-3(2010). 

The DMV is a party to these appeals, not the tribunal. ''Notwithstanding any provision ofthis 

code to the contrary, the Commissioner ofthe Division of Motor Vehicles may be represented at 



hearings conducted by the Office and evidence submitted by the Commissioner may be considered 

in such hearings with or without such representation." W. Va. Code § 1 7C-5C-4(b )(2012)( emphasis 

added). 

An entire section ofCode was devoted to the transition from the DMV to the OAR, making 

the OAR and not the DMV responsible for issuance of final orders. 

(a) In order to implement an orderly and efficient transition of the 
administrative hearing process from the Division of Motor Vehicles 
to the Office of Administrative Hearings, the Secretary of the 
Department of Transportation may establish interim policies and 
procedures for the transfer ofadministrative hearings for appeals from 
decisions or orders of the Commissioner of the Division of Motor 
Vehicles denying, suspending, revoking, refusing to renew any 
license or imposing any civil money penalty for violating the 
provisions of any licensing law contained in chapters, seventeen-A, 
seventeen-B, seventeen-C, seventeen-D and seventeen-E ofthis code, 
currently administered by the Commissioner ofthe Division ofMotor 
Vehicles, no later than October 1, 2010. 
(b) On the effective date of this article, all equipment and records 
necessary to effectuate the purposes ofthis article shall be transferred 
from the Division of Motor Vehicle to the Office of Administrative 
Hearings: Provided, That in order to provide for a smooth transition, 
the Secretary of Transportation may establish interim policies and 
procedures, determine the how equipment and records are to be 
transferred and provide that the transfers provided for in this 
subsection take effect no later than October 1, 2010." 

W. Va. Code § 17C-5C-5(a) and (b)(2010). See, Miller v. Smith, 229 W. Va. 478, 729 S.E.2d 800 

(2012)("The West Virginia Legislature clearly established a period of transition of jurisdictional 

authority from the DMV to the Office of Administrative Hearings through its enactment of West 

Virginia Code § 17C-5C-5 [footnote omitted])." 229 W. Va. 482, 729 S.E.2d 804. 

Appeals from an initial order of revocation from the DMV are made to the OAR, not the 

DMV. Whereupon, the DMV is obligated to stay the revocation of the license. "Upon the receipt 
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of an objection, the Office of Administrative Hearings shall notify the Commissioner of the 

Division ofMotor Vehicles, who shall stay the imposition ofthe period ofrevocation or suspension 

and afford the person an opportunity to be heard by the Office of Administrative Hearings. The 

written objection must be filed with Office of Administrative Hearings in person, by registered or 

certified mail, return receipt requested, or by facsimile transmission or electronic mail within thirty 

calendar days after receipt of a copy of the order of revocation or suspension or no hearing will be 

granted: Provided, That a successful transmittal sheet shall be necessary for proof of written 

objection in the case of filing by fax. The hearing shall be before a hearing examiner employed 

by the Office ofAdministrative Hearings who shall rule on evidentiary issues. The West Virginia 

Rules of Evidence shall apply to all proceedings before the hearing examiner. Upon consideration 

ofthe designated record, the hearing examiner shall, based on the determination of the facts of 

the case and applicable law, render a decision affinning, reversing or modifying the action 

protested. The decision shall contain findings offact and conclusions oflaw and shall be provided 

to all parties byregistered or certified mail, return receipt requested, or with a party's written consent, 

by facsimile or electronic mail." W. Va. Code § 17C-SA-2(a)(201S)(emphases added). The DMV 

has NO discretion with regard to implementation of the stay of revocation during the pendency of 

the hearing, and no discretion or control over issuance of the OAR's final order. 

The OAR, not the DMV, controls the hea.riIigprocess, including the granting ofcontinuances 

and the issuance of final orders. "The Office ofAdministrative Hearings may postpone or continue 

any hearing on its own motion or upon application by the party whose license is at issue in that 

hearing or by the commissioner for good cause shown." W. Va. Code § 17C-SA-2(c)(2)(201S); see 

also, lOS C.S.R. 1-9(2016). "The hearing examiner may request proposed findings of fact and 
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conclusions oflaw from the parties prior to the issuance by the office ofthe decision in the matter." 

W. Va. Code § 17C-5C-4(e)(201O); see also, 105 C.S.R. 1-12.5 and 15.9(2016). "Ifthe case has not 

otherwise been resolved, following the hearing upon consideration of the designated record and 

based on the determination of the facts of the case and applicable law, the OAR shall issue a fmal 

order that includes findings of fact and conclusions of law and affirms, reverses or modifies the 

appealable order." 105 C.S.R. 17.2(2016)(emphasis added). See also, 105 C.S.R. 1-14.1 and 

14.2(2016). Therefore, it is completely injudicious to claim or find that the DMV has anything to do 

with the delay in issuance ofOAB's orders. 

The DMV has a mandatory, nondiscretionary duty to implement the final order ofthe OAB. 

"If the Office of Administrative Hearings finds by a preponderance of the evidence that the person 

did drive a motor vehicle while under the influence ofalcohol, controlled substances or drugs, or did 

drive a motor vehicle while having an alcohol concentration in the person's blood ofeight hundredths 

of one percent or more, by weight, but less than fifteen hundredths of one percent or more, by 

weight, or finds that the person knowingly permitted the persons vehicle to be driven by another 

person who was under the influence of alcohol, controlled substances or drugs, or knowingly 

permitted the person's vehicle to be driven by another person who had an alcohol concentration in 

his or her blood of eight hundredths of one percent or more, by weight the commissioner shall 

revoke the person's license ... " W. Va. Code § 17C-5A-2(j)(2015)(emphasis added). "Ifthe Office 

of Administrative Hearings finds to the contrary with respect to the above issues, it shall rescind 

or modify the commissioner's order and, in the case of modification, the commissioner shall 

reduce the order of revocation to the appropriate period ofrevocation under this section or section 

seven, article five of this chapter. A copy of the Office of Administrative Hearings' final order 
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containing its findings offact and conclusions oflaw made and entered following the hearing shall 

be served upon the person whose license is at issue or upon the person's legal counsel if the person 

is represented by legal counsel by registered or certified mail, return receipt requested, or by 

facsimile or by electronic mail if available. The final order shall be served upon the commissioner 

by electronic mail." W. Va. Code § 17C-5A-2(s)(2015). 

The circuit court's claim that this process is akin to a Kabuki dance is puzzling: is it the 

DMV or the OAR which is performing a "false demonstration of authority with the intent to 

persuade the recipient ofthat demonstration that the authority actually exists"? A.R. 254. Ifit is the 

OAR, then should DMV ignore the stay requirements and indeed the final orders of the OAR? If 

it is the DMV, then why does the DMV need the OAR to adjudicate appeals from license 

revocations? The claim that the OAR cannot revoke licenses; only the DMV can, is wildly 

disingenuous when the DMV has no discretion in the matter. " ... [I]n 2010 the Legislature designated 

the OAR as the agency to hear and decide all driver's license revocation appeals [footnote omitted]. 

By design and express statement of law, the OAR is a separate agency from the DMV [footnote 

omitted]. The DMV participates in the administrative hearings only as a party litigant [footnote 

omitted]. The OAR hearing examiners who preside over the hearings, and the chiefhearing examiner 

responsible for rendering the ultimate decision, are not within the employment, supervision, or 

control ofthe DMV or the DMV Commissioner [footnote omitted]. Given its insistence on looking 

to and blaming the wrong agency, the circuit court lacked the information it needed to address and 

weigh the reasons behind the delay [footnote omitted]. Selecting to side-step the circuit court's 

failure to apply the balancing test, the majority concludes that once a licensee shows actual and 

substantial prejudice from a post-hearing delay, the burden is then shifted to the DMV Commissioner 
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to inform the circuit court ofthe reason for the delay. Inasmuch as the DMV Commissioner was not 

responsible for the delay, but was merely another party in the appeal, it is unclear how the 

Commissioner would even know the reason. Requiring such a showing made sense under the old 

statutory framework, but it lacks any basis under the current law." Reed v. Staffileno, No. 16-0487, 

2017 WL 1842747, at *8-9 (W. Va. May 5, 2017)(Loughry, C. J. dissenting). 

Counsel for the Respondent even admitted at the circuit court hearing that the DMV has no 

discretion when it comes to license status. "They [DMV] do everything the OAR finds," and "The 

DMV has never not done what the OAR has said it should do. But it is the DMV who actually 

suspends the license." A.R. 252. Respondent's contention that "the agency responsible for revoking 

the driving privileges ofthe Respondent not the Office ofAdministrative Hearings," (Resp. Brf. at 

5), belies the fact, which he acknowledged, that the DMV simply carries out the orders ofthe OAR. 

The circuit court's desire to conflate the DMV and OAR is inscrutable. The circuit court 

admits that the OAR "only has power to hear and determine all appeals from an Order of the 

Respondent suspending a person's driving privileges," yet "it has no authority to revoke or suspend 

a person's driving privileges." A.R. 4. "The Office of Administrative Hearings is created as a 

separate operating agency within the Department of Transportation." W. Va. Code § 17C-5C

1(a)(201O)(emphasis added). The power of the OAR, which is acknowledged by the lower court, 

compels the DMV to abide by and implement its decisions. Placing the burden on the DMV to 

explain the OAR's actions lacks any reasonable basis. 
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CONCLUSION 


WHEREFORE, based upon the foregoing, the Petitioner hereby respectfully seeks reversal 

of the circuit court's Order or in the alternative, that the matter be remanded to the circuit court of 

Pleasants County for an evidentiary hearing on the possible reasons for OAR's delay in issuing a 

final order. 

Respectfully submitted, 


PAT REED, COMM1SSIONER OF THE 

WEST VIRGINIA DIVISION OFMOTOR 
VEmCLES, 

By counsel, 

PATRICK MORRISEY 
ATTORNEY GENERAL 

DMV - Office of the Attorney General 
Post Office Box 17200 
Charleston, West Virginia 25317 
(304) 926-3874 
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