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ASSIGNMENTS OF ERROR 

I. 	 THE CIRCUIT COURT ERRED IN CONCLUDING THAT THE DMV 
WAS RESPONSmLE FOR THE POST-HEARING DELAY IN TillS 
MATTER. 

II. 	 IN THE ALTERNATIVE, THIS MATTER MUST BE 
REMANDED TO THE CIRCllT COURT FOR AN EVIDENTIARY 
HEARING PURSUANT TO THE RECENT BURDEN PLACED UPON 
THE PETITIONERBYREED V. STAFFILENO, NO. 16-0487, 2017 WL 
1842747, AT *1 (W. VA. MAY 5, 2017) . 

STATEMENT OF THE CASE 

The Respondent was arrested for driving under the influence ofalcohol ("Dur') on August 

11,2011 in Pleasants County, West Virginia. Appendix Record at 11 (hereinafter, "A.R. at 11 "). 

The Respondent failed to stop at a stop sign. After being stopped by Sr. Tpr. B. L. Meeks of the 

West Virginia State Police, Tpr. Meeks noticed the odor of alcohol on the Respondent's breath, 

noted that he had slurred, hesitant speech and noted that he had bloodshot, glassy eyes. The 

Respondent admitted, "I had a few beers." The Respondent failed the three standardized field 

sobriety tests, and the preliminary breath test. Following his arrest, the Respondent submitted to the 

secondary chemical test of the breath, which showed that he had a blood alcohol content of .097. 

A.R. at 11-17. 

The Petitioner, Division ofMotor Vehicles ("DMV"), received the DUI Information Sheet 

on August 16, 2011. A.R. at 11. The DMV issued an initial order of disqualification and an order 

of revocation for DUI on August 23, 2011. A.R. 22, 24. The Office of Administrative Hearings1 

, The Office ofAdministrative Hearings is created as a separate operating agency within the 
Department ofTransportation. W. Va. Code § 17C-5C-l(a) (2010). "The Office ofAdministrative 
Hearings jurisdiction to hear and detennine all ...Appeals from orders of the Commissioner of the 
Division of Motor Vehicles pursuant to section two, article five-A, of this chapter, revoking or 
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("OAR") received a hearing request form from the Petitioner, by counsel, on August 29, 2011. A.R. 

at 26-29. 

A hearing was set for January 11,2012, and it was continued at the request ofcounsel for the 

Respondent. A.R. at 48. A second hearing was set for March 15, 2013, and was continued by 

counsel for the Respondent. A.R. at 62. A third hearing was set for May 9, 2013. Counsel for the 

Respondent requested a continuance; the continuance was denied; and the hearing proceeded on that 

date. A.R. 76, 79. 

On November 10,2015, the OAR entered its Decision ofHearing Examiner and Final Order 

ofChiefHearing Examiner. A. R. At 98-108. The Respondent filed a Petition for Review in the 

circuit court ofPleasants County, West Virginia on November 20,2015. A.R. at 216-217. A hearing 

was held before the circuit court on October 28, 2016. A.R. at 231-257. The circuit entered a final 

Order on January 17,2017. A.R. at 1-5. 

SUMMARY OF ARGUMENT 

The circuit court erred in looking to and blaming the wrong agency, the DMV, for the post

hearing delay in this matter, and it lacked the information it needed to address and weigh the reasons 

behind the delay because the OAR was not a party to the proceeding below. The Order must 

therefore be reversed. 

At the time of the circuit court hearing in this case, the DMV was under no obligation to 

answer for delays caused by the OAR. Reedv. Staffileno, No. 16-0487,2017 WL 1842747 (W. Va. 

May 5, 2017) then placed on the DMV "the burden ... to inform the circuit court and this Court of 

suspending a license under the provisions ofsection one ofthis article or section seven, article five 
of chapter ..." W. Va. Code § 17C-5C-3(3)(2010). 
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the possible reason for the delay," 2017 WL 1842747 at *4, caused by the OAR. Placement of the 

burden on the DMV to answer for the OAR's delay in issuing an order represents a significant 

change in the law governing DUI appeals. Therefore, should the Court decline to reverse the Order, 

the Court must remand the matter, as it did in Holland v. Miller, 230 W. Va. 35, 736 S.E.2d 35 

(2012), to permit the Petitioner to make a record ofthe "possible"reasons for the delay in the OAR's 

issuance of a final order. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Argwnent pursuant to Rev. R.A.P Rule 20 is appropriate on the bases that the case involves 

an issue of first impression; and it involves issues of fundamental public importance. 

ARGUMENT 

I. STANDARD OF REVIEW 

Inasmuch as the Respondent herein does not challenge that he committed the offense ofDUI, 

this case is to be decided not on the record made before the agency, but as a case in which an 

irregularity in procedure is alleged. W.Va. Code § 29A-5-4(f). "Generally, this Court reviews 

findings of fact for clear error and conclusions of law de novo. However, ostensible 'findings of 

fact,' which entail the application of law or constitute legal judgments which transcend ordinary 

factual determinations, must be reviewed de novo. In note 5 ofAppalachian Power Co. v. State Tax 

Department a/West Virginia, 195 W.Va. 573, 582,466 S.E.2d 424, 433 (1995), we suggested that 

'mixed questions of law and fact, like pure questions of law, or those involving statutory 

interpretations, are most often reviewed de novo. Most significantly, the sufficiency of- the 

information presented at trial to support a finding that a constitutional predicate has been satisfied 
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presents a question oflaw.' (466 S.E.2d at 433)." State ex ref. Cooperv. Caperton, 196 W. Va. 208, 

213,470 S.E.2d 162, 167 (1996). 

II. 	 THE CIRCUIT COURT ERRED IN CONCLUDING THAT THE DMV 
WAS RESPONSmLE FOR THE POST-HEARING DELAY IN THIS 
MATTER. 

The circuit court insisted on looking to and blaming the wrong agency, the DMV, for the 

delay in this matter, and it lacked the information it needed to address and weigh the reasons behind 

the delay. In the Order, the circuit court noted that the Petitioner herein "presented no evidence 

contesting the Petitioner's evidence supporting the Court's finding in the preceding two (2) [sic] 

paragraphs." A.R. at 3. The circuit court further held, "The Respondent presented no evidence to the 

Court addressing the reason or cause for the delay ofthe decision to revoke the Petitioner's driving 

privileges." A.R. at 3. The circuit court further found that ''the Respondent offered no explanation 

or justifiable reason for the delay in issuing its decision. (It cannot be the law that the Respondent 

has no time constraints whatsoever within which to issue its decision as claimed by the Respondent.) 

Thus, in the absence ofany basis for the delay which may be evaluated by the Court, the Court must 

balance the resulting prejudice in favor of the Petitioner." A.R. at 4-5. The Order demonstrates that 

the circuit court erroneously believed that the DMV issues orders following administrative hearings. 

However, the DMV does not hear DUI cases or enter final orders; and it does not have control over 

when final orders are entered by the OAH. 

The circuit court did not accept that the OAH and the DMV are agencies independent ofone 

another. The court analogized the OAH and the DMV to a Kabuki dance and stated, "Basically that 

is a false demonstration of authority with the intent to persuade the recipient of that demonstration 
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that the authority actually exists. That is what comes to mind when I look at this process." A.R. at 

254. 

Although there is no dispute that the post-hearing delay was entirely attributable to the OAR, 

the circuit court faulted the DMV. At the hearing held before the circuit court on October 28,2016, 

undersigned counsel attempted to clarify the distinction between the OAR and the DMV. The DMV 

was a party to the appeal in circuit court; the OAR was not made a party.2 Counsel for the DMV 

pointed out that the OAR heard the case and entered the final order. This did not dissuade the circuit 

court from blaming the DMV for the delay in entry ofthe OAR's final order. "It cannot be the law 

that the Respondent has no time constraints whatsoever within which to issue its decision as claimed 

by the Respondent." A.R. at 4. 

Subsequent to the circuit court's hearing in the underlying matter, this Court placed the 

burden ofexplaining the OAR's post-hearing delay on the DMV. Reed v. Staffileno, No. 16-0487, 

2017 WL 1842747 CW. Va. May 5, 2017) placed on the DMV "the burden ... to inform the circuit 

court and this Court of the possible reason for the delay," 2017 WL 1842747, at *4. Placement of 

the burden on the DMV to answer for the OAR's delay in issuing an order represents a significant 

change in the law governing DUI appeals3• 

211The Office of Administrative Hearings may not be made a party to an appeal." W. Va. 
Code § 17C-5A-2(s). This illustrates the point that mandamus, not appeal, is the appropriate remedy 
for a complaint about OAB delay. 

3Indeed, placement of the burden on any party administrative agency to answer for a 
tribunal's or adjudicator's delay in issuing an order represents a significant change in law governing 
all administrative appeals. 
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In Staffileno, this Court changed only halfof the "prejudice v. reasons for delay" balancing 

test in its reformulation ofMiller v. Moredock, 229 W. Va. 66, 726 S.E.2d 34 (2011) .. Instead of 

reformulating Moredock to require that the adjudicatory agency (OAR) answer for its delays, the 

Court held that ''ultimately the burden.was UpOl;l [the DMV] to infOIDl the circuit court and this Court 

of the possible reason for the delay." Staffileno at *4. It should have placed the burden of showing 

reasons for the delay on the same agency that heard the case. Staffileno acknowledged ''the old 

administrative system that was controlled by DMV" and "the current administrative system under 

OAR." Staffileno at *3. It also acknowledged a driver's ability to assert ''that his or her 

constitutional right to due process has been violated by a delay in the issuance of the order by the 

Office ofAdministrative Hearings." Jd.(emphasis added). Yet, the Court placed the burden on the 

DMV to explain the OAR's actions. 

Inasmuch as the DMV was not responsible for the delay here, but was merely another party 

to the appeal, it is unclear how the circuit court expected the DMV to know the reasons for the delay. 

Therefore, the circuit court did not truly perform the requisite Moredock b.alancing test. It heard 

evidence which it deemed to show the Respondent's prejudice, but did not have the appropriate party 

to answer for the reasons for the delay. In Moredock, the DMV was both the adjudicatory tribunal 

and was answerable to the reasons for delay. In Staffileno, this Court acknowledged that the OAR 

is the adjudicatory tribunal but left the DMV with the burden ofexplaining another agency's reasons 

for delay. This despite the facts that " ... DMV has gone to great pains to point out that it did not 

cause the delay. While we can appreciate DMV's efforts to disassociate itselfwith causing the delay, 

ultimately the burden was upon it to inform the circuit court and this Court of the possible reason 
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for the delay," Staffileno at *4 and " ... counsel for DMV indicated that she did not know what 

caused the delay... " Id. n. 5. 

The Staffileno Court's dismissal of mandamus as the appropriate remedy for a complaint 

about delay, and replacement with a W. Va. Code § 29A-5-4(f) hearing as the appropriate remedy, 

also creates new law as ofMay 5,2017. 'This Court diverged from previous opinions which held that 

a party wishing to challenge delay should file a complaint for a writ of mandamus to compel the 

decision. "[U]nreasonable administrative delay warranted issuance ofa writ ofmandamus," Allen v. 

State, Human Rights Comm'n, 174 W. Va 139, 157,324 S.E.2d 99, 117 (1984); "[AJ party who 

elects not to seek mandamus reliefbut who, instead, raises the delay issue for the first time on appeal 

to the circuit court, does so at his peril." Miller v. Moredock, 229 W. Va. 66, 72, 726 S.E.2d 34,40 

n. 7 (2011). In Staffileno, supra, the Court dictated that delay may be averred on appeal, and the 

proper mechanism for hearing is pursuant to W.Va. Code § 29 A -5-4( f), which provides for a circuit 

court to take evidence "in cases of alleged irregularities in the procedure before the agency." The 

hearing in the underlying matter was not noticed as a W.Va. Code § 29A -5-4( f) hearing. 'This change 

in process will not lead to resolution ofthese cases because the OAH may not be made party to an 

appeal (W. Va Code § 17C-5A-2(s)), and because the DMV cannot commit any procedural 

irregularities following the close of the administrative hearing. 

The Respondent advanced no argument on appeal other than delay. He did not challenge that 

he was DUI. "In allowing a DUI revocation order to be overturned under these facts, the majority 

has thrown open the floodgates to allow a tsunami of drunk drivers to gain reinstatement of their 

licenses due solely to dilatory administrative practices." Staffileno at *7. "[T]the majority's reliance 

on the weak evidence of prejudice in this case may result in countless drunk drivers securing the 
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unwarranted reinstatement of their licenses." Id. at *8. "Armed with the majority's opinion in this 

case, every licensee who has experienced post-hearing delay, including drivers who committed 

serious drunk driving violations and hanned innocent people, will now be motivated to seek the 

reversal of their license revocations by citing to or worse yet, creating, a change of circumstances 

in their lives." Id. 

III. 	 IN THE ALTERNATIVE, THIS MATTER MUST BE REMANDED TO 
THE CIRCUIT COURT OF PLEASANTS COUNTY FOR HEARING ON 
THE ISSUE OF THE OAB'S DELAY IN LIGHT OF THE COURT'S 
RECENT OPINION IN REED v. STAFFILENO, NO. 16-0487, 2017 WL 
1842747 (W. VA. MAY 5, 2017). 

At the time of the circuit court hearing in this case, the DMV was under no obligation to 

answer for delays caused by the OAR. Placing the burden of explaining the OAR's actions on the 

DMV is a substantial new requirement for the DMV. Great pains were taken to create an 

independent hearing agency in 2010 (See, W.Va. Code §§ 17C-5C-1 et seq.) and the distinction 

between the two agencies has been acknowledged by this Court (''we take this opportunity to modify 

Syllabus point 5 ofMiller to reflect the current administrative system under OAR." Staffileno at 

2017 WL 1842747, at *3) and many cases since 2010 in which the Court has acknowledged that the 

DMV is a party before the OAR, which is the adjudicatory agency. 

There is no authority or precedent for a party to a proceeding to answer for delay by the 

tribunal. In Allen, supra, several petitioners brought a mandamus action against the Human Rights 

Commission, and this Court imposed corrective obligations on the agency which was tasked with 

hearing the cases. This Court further found that the Governor is responsible for insuring that a state 

agency fulfill its duty. ''West Virginia Constitution art. vn, § 5, casts the governor in the responsible 

role of insuring that "all executive agencies comply fully with their mandatory duty to assist the 
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Human Rights Commission without recompense in the preservation and vindication of the 

fundamental human and civil rights guaranteed under the Human Rights Act and under our state 

constitution." Syl. Pt. 13, Allen v. State, Human Rights Comm'n. 

Therefore, in the absence of reversal of the Order, the Court must remand the matter, as it 

did in Holland v. Miller, 230 W. Va. 35, 736 S.E.2d 35 (2012) and Moredock, to permit the 

Petitioner to make a record of the "possible" reasons for the delay in the OAB's issuance ofa final 

order. It is clear from the record in the present case that the DMV had no obligation to present 

evidence regarding the reasons for the OAB's delay when the circuit court heard this matter on 

October 28,2016. As ofMay 5,2017, the date of issuance of the Staffileno opinion, the DMV has 

an entirely new burden placed upon it. 

Because of this entirely new burden, the DMV must be given an opportunity, at an 

evidentiary hearing before the circuit court, to show "the possible reason for the delay," (Staffileno 

at *4) and to be able to present evidence in accordance with the Court's new reformulation of 

Moredock: "... because Miller was decided under the old administrative system that was controlled 

by DMV, we take this opportunity to modify Syllabus point 5 of Miller to reflect the current 

administrative system under OAB. Consequently, we now hold that on appeal to the circuit court 

from an order of the Office ofAdministrative Hearings affirming the revocation ofa party's license 

to operate a motor vehicle in this State, when the party asserts that his or her constitutional right to 

due process has been violated by a delay in the issuance ofthe order by the Office ofAdministrative 

Hearings, the party must demonstrate that he or she has suffered actual and substantial prejudice as 

a result of the delay. Once actual and substantial prejudice from the delay has been proven, the 

circuit court must then balance the resulting prejudice against the reasons for the delay." Staffileno 
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at 2017 WL 1842747 at *3. Although in Moredock the DMV was the adjudicatory agency and was 

given the opportunity to present reasons for delay (" ... we remand this matter to the circuit court 

to afford Appellee the opportunity to present evidence ofsuch prejudice, and ifproven, to also afford 

the Commissioner the opportunity to present evidence regarding the reasons for the delay" Moredock 

at 229 W. Va. 73, 726 S.E.2d 41), in its reformulation of Moredock the Court acknowledged the 

OAR as the adjudicatory agency, but left the burden of providing reasons for delay on the DMV. 

Unfortunately, the goal of the driver in most hearing requests in administrative license 

revocation proceedings is to delay the revocation rather than to dispute the merits of the 

revocation. In the present case, the Petitioner caused the hearing to be delayed from January 11,2012 

to May 9, 2013. A.R. at 48, 62, 76, 79. Submission of a hearing request results in an automatic 

stay. Since the inception of the OAR, the DMV has issued over 70,000 Orders of Revocation for 

driving under the influence. OAR has granted approximately 12,900 hearings and resolved 

approximately 10,300 of those. Approximately 7,500 hearing requests were resolved by the person 

withdrawing the challenge to the DMV Commissioner's Order ofRevocation at a time ofhis or her 

choosing without an adjudication of the merits by the OAR. Withdrawals to the challenge of the 

Order of Revocation occur pre-hearing, at the hearing, and post-hearing. The DMV has never 

deemed delay ofa revocation as an acceptable reason for submitting a dispute to the OAR and yet, 

in the 73% ofcases, delay was the sole achievement of the hearing request. 

Now the DMV is held responsible for explaining the reasons for delay by the adjudicator in 

a forum where delay is most often the goal ofthe opposing party. Out ofthe 2,600 pending matters, 

approximately 1,300 of the cases are in a post-hearing status and are subject to scrutiny under 

Staffileno. About 800 of those have been ripe for a decision for more than a year. Approximately 
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eight months ago, a new ChiefHearing Examiner was appointed to lead the OAR. Since that time, 

delay in all areas of the administrative hearing process at the OAR has been significantly reduced. 

CONCLUSION 

WHEREFORE, based upon the foregoing, the Petitioner hereby respectfully seeks reversal 

of the circuit court's Order or in the alternative, that the matter be remanded to the circuit court of 

Pleasants County for an evidentiary hearing on the possible reasons for OAR's delay in issuing a 

final order. 

Respectfully submitted, 

PAT REED, COMMISSIONER OF THE 
WEST VIRGINIA DIVISION OF MOTOR 
VEHICLES, 

By counsel, 

PATRICK MORRISEY 
ATTORNEY GENERAL 

JANE~ 
ASSISTANT ATTORNEY GENERAL 
DMV - Office of the Attorney General 
Post Office Box 17200 
Charleston, West Virginia 25317 
(304) 926-3874 
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