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IN THE CIRCUIT COURT OF PLEASANTS COUNTY, WEST VIRGINIA 

BRIAN A. BOLEY, 

Petitioner , 

vs. Civil Action No. 15-P-21 

PAT REED, COMMISSIONER OF 
THE WEST VIRGINIA DIVISION OF FILED IN OFFICE 
MOTOR VEHICLES, 

Respondent. 
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~ lE F....RIiSWORTH coo COURT CLERK 
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ORDER 

On October 28, 2016 came the Petitioner, Brian Boley, in 

person and by counsel, George Cosenza, Esq., and the Respondent, 

Pat Reed, Commissioner of the West Virginia Division of Motor 

Vehicles (hereinafter, \\DMV"), by counsel, Janet E. James, 

Assistant Attorney General, for argument on Petitioner's appeal of 

the Decision of Hearing Examiner and Final Order of Chief Hearing 

Examiner entered by the Office of Administrative Hearings 

(hereinafter, "OAH") on November 10, 2015. 

The issue before the Court is whether something as 

fundamental to life and providing for oneself and one's family as 

a drivers' license in a society where mobility is a basic 

requirement for functioning may be held in suspense by the state 

for two and a half (2 ~) years without any reason given for such 

delay which can be meaningfully evaluated for 

determining whether the same is justified. 



Having considered the record, the pleadings filed herein, the 

applicable law, and the arguments of the parties, the Court finds 

as follows. 

FINDINGS OF FACT 

1. The Petitioner l BRIAN A. BOLEY, is now and a~ all 

relevant times hereto has been a resident of Pleasants County, 

West Virginia. 

2. On August 11, 2011, the Petitioner was arrested for 

driving under the influence of alcohol. (The criminal charges 

against the Petitioner were later dismissed) . 

3. Pursuant to said arrest, on August 23, 2011, the 

Petitioner'S driving privileges in West Virginia were revoked by 

the Respondent, subject to the Petitioner's request for an 

." 
adT1inistrative hearing to contest the revocation of his driving 

privileges. 

4. The Petitioner timely requested an ad~inistrative 

hearing to contest the revocation of his driving privileges. 

5. On May 9, 2013, the above-cited matter carne in for 

hearing before Robert A. DeLong, Hearing Examiner for the Office 

of Administrative Hearings to determine whether the driving 

privileges of the Petitioner should be revoked. 

6. Two and a half (2 ~) years later on November 10, 2015, 

the Decision of the Hearing Examiner and Final Order of the Chief 



Hearing Examiner were entered providing that th~ Order of the 


Responde~t revoking the Petitioner's driving privileges in the 


Stat~ of West Virginia should be affirmed. 


I. No further Order by the Respondent was ever issued to 


the Petitioner. 


8. The Petitioner has a limited education and limited 

employment opportunities other than driving in the construction or 

trucking industry. 

9. The revocation of his driving privileges has and will 

cause the Petitioner and his family to suffer considerable 

hardship. 

10. The Respondent presented no evidence contesting the 

Petitioner's evidence supporting the Court's finding in the 

preceding two (2) paragraphs. 

11. A delay in being advised of the status of one's driving 

privileges of two and one half (2 ~) years is prejudicial due to 

the uncertainty created by such delay upon one's ability to avoid 

prejudice as a result of a prospective suspension. 

12. The Respondent presented no evidence to the Court 

addressing the reason or cause for the delay of the decision to 

revoke the Petitioner's driving privileges. 
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CONCLUSIONS OF LAW 


1. Niller '-'. Moredock, 229 toJ.Va. 66, 726 S.S. 2d 3:; (20l1j, 

is inapplicable to these proceedings inasmuch as it addresses 

issues involving pre-hearing delay, not delay in the rendering 

a post-hearing decision. 

2. The Ccurt recognizes that we live in a totally mobile 

society and that the inability tc reasonably exercise driving 

privileges severely impacts an individual's ability to pursue his 

right to life and prevision for his family and otherwise to 

effectively function in such a society. 

3. West Virginia Code § l7C-5C-1, et seq. establishes an 

Office of Administrative Hearings, which only has the power to 

hear and determine all appeals from an Order of the Respondent 

suspending a person's driving privileges, for allegations of 

driving under the influence of alcohol. It has no authority to 

revoke or suspend a person's driving privileges in the State of 

West Virginia. Therefore, this proceeding necessarily affects the 

Corrmissioner of the West Virginia division of Motor Vehicles. 

4. The Respondent offered no explanation or justifiable 

reason for the delay in issuing its decision. (It cannot be the 

law that the Respondent has no time constraints whatsoever within 

which to is:ue its decision as claimed by the Respondent.) Thus, 

in the absence of any basis for the delay which may be evaluated 
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by the Court, the Court must balance the resulting prejudice in 

favor of the Petitioner. 

5. Based upon the testimony of the Petitioner, he has 

established that he has suffered actual and substantial prejudice 

as the result of the delay of the issuance of the Order revoking 

his driving privileges in the State of West Virginia. 

6. To the extent that the principles elucidated in Miller, 

supra, go beyond delay prejudicing the Petitioner in defending the 

case at a hearing on the merits, the Court finds the delay in 

issuing a ruling for two and one half (2 ~) years prejudices the 

Petitioner in this case. 

After mature consideration thereof, the Court is of the 

opinion to and doth vacate the Order revoking the driving 

privileges of the Petitioner in the State of West Virginia and it 

is further ORDERED that his driving privileges are hereby fully 

restored as of the date of entry of this Order. 

The Clerk of this Court shall provide a certified copy of 

this Order to all parties and counsel of record. 

,~-n~y pf January, 2017 
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