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STATEMENT OF THE CASE 


Procedural History 

Petitioners' description of the relevant procedural history is accurate except for the 

following corrections: 

1.) Petitioners' brief, page 8: It was respondent Allman's insurance company, not 

respondent Allman, who elected to pay petitioner Miller in return for dismissal of Miller's 

counterclaim against Allman. CAR. V.IT at 13, lines 6-8; AR. V.IT at 14, lines 3-6; AR. V.IT at 

27, lines 1-4). 

2.) Petitioners' brief, page 9: The trial record does not reflect that petitioners' counsel 

"inquired of the court immediately prior to voir dire as to whether or not completed juror 

qualification forms were available to the parties to review before jury selection." Also, the court 

did not inform counsel "that it was unaware of the existence of any such completed qualification 

forms." Regarding juror qualification forms, petitioner's counsel asked the court only, "Was 

there a jury questionnaire that was given out to counsel?" The court replied, ''Not that I'm aware 

of." CA.R. V.IT at 51, lines 3-6). 

Statement of Facts 

On August 22, 2013, the day of the subject crash, defendant Parkersburg police officer 

Miller was assigned to work as human resource officer at Parkersburg High School. CA.R. V.IT at 

210, lines 15-18). That morning, Officer Miller left his assigned workstation in Parkersburg and 

drove to his home in Vienna, West Virginia, to attend to personal business. CAR. V.IT at 211, 

line 5 - 212, line 3). Officer Miller did not tell anyone that he was leaving to run a personal 

errand in Vienna during the time when he was assigned to be at Parkersburg High School the 
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morning of the crash. (A.R. V.II at 234, lines 21-25). At the time when Officer Miller was at his 

home in Vienna, he knew that the chief of police would assume that he was working at 

Parkersburg High School where he was assigned to be on the first day of school, instead of 

running personal errands in Vienna. (A.R. V.II at 239, lines 1-23). Officer Miller was being 

treated with anxiety medication. (A.R. v.n at 244, lines 4-13). 

While Parkersburg Officer Miller was on his personal errand in Vienna, another 

Parkersburg Police officer Ian Boyce was patrolling downtown and came across some "regulars" 

drinking in a parking lot. When Officer Boyce told them that they were under arrest, one of the 

drunks took off running. Officer Boyce called in on the radio and told the dispatcher that he was 

on foot chasing a drunk. (A.R. V.II at 366, transcript p. 59, line 17 - transcript p. 61, line 5). 

Officer Miller was on Grand Central A venue in the City of Vienna when he heard Officer 

Boyce's report to the dispatcher. (A.R. V.II at 214, lines 3-8). Officer Miller subjectively 

concluded that Officer Boyce's report ofchasing a drunk was an emergency and began 

"maneuvering in - throughout traffic" until he got to the intersection where the crash occurred. 

(A.R. V.II at 215, line 2 - 217, line 13). Witness Stacy Daugherty observed defendant Officer 

Miller in Vienna traveling towards Parkersburg at a very high rate of speed, initially with his 

siren on and subsequently with his siren off. (A.R. V.III at 13). There remains a question of fact 

as to whether Officer Miller was speeding back to Parkersburg in response to an emergency or 

speeding because he was far removed from his assigned duty station in Parkersburg High School 

when fellow officer Boyce radioed the dispatcher to advise that he was chasing a drunk not far 

from the school. 
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·When Officer Miller reached the intersection of Lakeview and Murdoch Avenue (AR. 

V.III at 89), all three lanes in front of him were blocked by traffic stopped at the red light. (A.R. 

V.II at 381, transcript p. 119, lines 1-11; A.R. V.II at 218, lines 7-11; A.R. V.II at 221, line 23-

AR. V.II at 222, line 1; A.R. V.II at 359, transcript p. 31, lines 10-12). 

Witnesses Cheryl Lauderman and Kameron Morris were stopped in the left turn lane at 

the stoplight. Lauderman and Morris did not see or hear Officer Miller's car approach, but rather 

felt it when he went past them at a high rate of speed. (AR. V.IV at 75, transcript p. 6, lines 19

22; AR. V.IV at 77, transcript p. 16, lines 9-12; AR. V.IV at 92, transcript p. 6, lines 6-20). 

Nobody had a chance to react. (AR. V.lV at 77, transcript p. 16, lines 14-17). Morris 

immediately called 911 and reported that the police officer was "flying", that they did not hear a 

siren until the police car was beside them, and that it was clearly, with no doubt, the police 

officer's fault. (A.R. V.IV at 88; A.R. V.IV at 75, transcript p. 6, line 24 - p. 11, line 3; AR. 

V.IV at 76, transcript p. 11, lines 15-22). 

Kameron Morris states that when plaintiff Kevin Allman pulled out on Murdoch Avenue, 

he would not have had any chance to see Officer Miller's approaching police cruiser. (A.R. V.IV 

at 78, transcript p.l9, lines 9-19). She explains further that, if before he pulled out, Kevin 

Allman looked left in the direction from which Officer Miller was approaching, Officer Miller 

was too far back to be seen or heard (A.R. V.IV at 79, transcript p. 21, lines 19, 20) and also that 

Officer Miller was going so fast that Kevin Allman would never have had a chance to see the 

approaching police car soon enough to avoid being struck. (A.R. V.IV at 79, transcript p. 22, line 

15 -po 23, line 16). 
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Cheryl Lauderman similarly explained that she was first in line at the light and that there 

was nothing Kevin Allman could have done to get out of the way of Officer Miller's speeding 

police car (A.R. V.IV at 92, transcript p. 7, line 15 and p. 6, line 23 - p. 7, line 3) and that there 

was nothing that Kevin Allman could do to avoid being hit (A.R. V.IV at 93, transcript p. 9, lines 

15-18). 

Jim Hively was the witness closest to the crash and was waiting at the red stoplight facing 

the opposite direction from the approaching police car when "bang, cop hit little car up into 

Buffalo Wild Wings and the cop car literally slid over to where I could have reached out my 

window and touched him." (A.R. V.II at 356, transcript p. 19, lines 15-20). Hively never heard a 

siren. (A.R. V.II at 356, transcript p. 20, lines 19-22). 

The official police crash reconstructionist, Sergeant Brett A. Pickens, testified (and 

Officer Miller admits) that Officer Miller skidded 151 feet before striking plaintiff Kevin 

Allman's car from behind. (A.R. V.II at 126, line 19 - A.R. V.II at 127, line 13; A.R. V.II at 359, 

transcript p. 31, lines 13-15). Based on the skid mark and measurement of the drag factor of the 

pavement, Sgt. Pickens calculated Officer Miller's speed at a minimum of 65.25 mph, not 

including the forward speed of, or damage to, Kevin Allman's car, both of which factors would 

increase Sgt. Pickens' estimate of the speed at which Miller was traveling when he first slammed 

on his brakes immediately after going through the red light at the intersection. (A.R. V.II at 131, 

line 5 - A.R. V.II at 133, line 14). Taking perception/reaction time and the speed of the vehicle 

into account, Sergeant Pickens concludes that Officer Miller was "back near the intersection" 

when he perceived that there was a problem ahead (Kevin Allman's car in his path) and began to 

react. (A.R. V.II, p. 135, lines 1-8). 
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Sergeant Pickens concluded that there was not a thing that plaintiff Kevin Allman could 

have done to avoid the crash. (A.R. V.II at 151, line 1 - A.R. V.II at 152, line 11). Sergeant 

Pickens further concluded that it was reasonable for plaintiff Kevin Allman to pull onto the 

highway when there were no cars coming in his lane, and also that Kevin Allman could not have 

seen or otherwise perceived the police car coming prior to pulling out on to the highway. (A.R. 

V.II at 152, line 12- p. 153, line 11). 

Petitioners employed a private crash reconstructionist, Steve Chewning, who testified that 

in his opinion Officer Miller was traveling at least 62 mph when Miller put on his brakes. (A.R. 

V.II at 188, lines 20-23). Chewning concluded that Officer Miller was ''just out of the 

intersection towards the point of impact" when Miller began to perceive that he was going to 

have to stop. (A.R. V.II at 191, lines 14-25). Chewning further explained that, during the crash, 

Kevin Miller in his car experienced slightly more change in velocity than Officer Miller in the 

police car which struck Allman. (A.R. V.II at 196, line 24 - A.R. V.II at 197 line 10). 

Both reconstructionists agree that if Officer Miller had actually come to a stop at the light 

as he testified, he could not have achieved the high speed that he was traveling at the time when 

he slammed on his brakes and skidded 151 feet before crashing into Kevin Allman's car. (A.R. 

V.II at 135, line 19- A.R. V.II at 136, line 6; A.R. V.II at 188, lines 20-23). The impact of the 

collision caused Officer Miller to suffer such serious injuries that he was off work for twenty 

weeks (A.R. V.II at 252, lines 9-11) and incurred $10,000 to $11,000 in medical bills (A.R. V.II 

at 256, lines 16-17). Similarly plaintiff Kevin Allman suffered similar serious and injuries which 

continue to this day and are permanent, incurred stipulated medical bills of$9,387.50, and lost 

wages in the undisputed amount of$4,500. (A.R. V.IV at 101, transcript p. 6, line 15 - A.R. V.IV 

-5

http:of$9,387.50


at 102, transcript p. 11, line 24; A.R. V.II at 362, transcript p. 42, line 23 - p. 43, line 4; A.R. v.n 

at 373, transcript p. 87, lines 17-21). 

SUMMARY OF ARGUMENT 

Petitioners' Assignments of Error 1 and 2: The instructions of the court did not cause the 

jury to reach an incorrect verdict. The trial court gave the jury comprehensive instructions 

regarding the obligations of both the operator of an emergency vehicle and the driver of any other 

vehicle upon the approach of an emergency vehicle. It was appropriate for the court to note that 

a driver's obligation to yield to an emergency vehicle is predicated upon the driver having some 

reasonable chance to see or hear the approaching emergency vehicle within sufficient time to 

take the necessary evasive action. It was also proper to tell the jury that an officer who 

disregards traffic laws while running lights and siren is held to the duty of care and level of 

knowledge of a reasonable and prudent, properly trained police officer, which is a higher 

standard of care than a civilian who has not been specifically trained regarding the risks and 

hazards of exceeding the speed limit or taking an emergency vehicle through a red light. In this 

case, the police car approached and passed traffic stopped at a red light at such a high speed that 

the drivers on the other side of the red light had no warning of the officer's approach. The police 

car subsequently skidded 151 feet past one driver and crashing into respondent Kevin Allman 

from the rear. The jury concluded that the police officer was 100% negligent. The jury found 

that the other driver committed no negligence. 

Petitioners' Assignment of Error 3: Petitioners' counsel contends that it was error for the 

court not to sua sponte provide him with the clerk's juror questionnaires. Respondents do not 

dispute that West Virginia Code §52-1-5a(e) provides that the questionnaires may be requested 
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by counsel. But the record does not show that petitioners' counsel ever requested copies of the 

questionnaires. Moreover, petitioners have not alleged any specific prejudice arising from their 

failure to request or procure questionnaires as provided in the statute. The failure of petitioners' 

counsel to request juror questionnaires from the circuit clerk is not grounds for an appeal. 

Assignment of Error 4: West Virginia Rules of Evidence, Rule 408(a) specifically 

prohibits admission of evidence of the fact that Kevin Miller's insurance company paid Officer 

Miller a nominal cash settlement which was essentially nuisance value paid by the insurer to 

avoid the cost of defense. That payment was irrelevant to Officer Miller's defense and any 

testimony regarding that payment was properly refused by the trial court because it would have 

misled the jury and created unfair prejudice to Kevin Allman by inferring that Allman had 

conceded liability for the crash and Miller's damages. 

Assignment of Error 5: Petitioners assert that counsel for the respondent violated the 

proscription against "golden rule" argument by suggesting that the jury may assess damages in an 

amount that Kevin Allman might have accepted as fair compensation had he responded to a want 

ad in the newspaper which provided him the opportunity to volunteer to sustain injuries in return 

for fair compensation. Respondent's counsel mentioned the "want ad" concept in both opening 

statement and closing argument, and never suggested or inferred, directly or indirectly, that the 

jurors should place themselves in Kevin Allman's shoes. Petitioners did not object or raise any 

concerns on this issue during the trial nor in their subsequent motion to set aside the verdict and 

award a new trial. If there was a valid concern, it was waived. 
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Petitioners' Assignments ofError 6 and 7: The jury's award of $200,000 is consistent 

with the uncontested permanent injuries which Kevin Allman suffered as a result of the crash 

trauma, including physical injury, traumatic brain injury, personality changes, anxiety, and other 

physical, psychological, and vocational issues. Similarly, the additional $4,500 for lost wages 

was uncontradicted by any evidence at the trial and was presented to the jury without objection 

from petitioners. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The parties do not waive oral argument. Respondent and the petitioners believe that 

questions have been raised in the briefs regarding which oral argument and clarification would 

aid the decisional process. The case meets Rule 19 criteria because petitioners' brief asserts 

assignments of error in the application of settled law and insufficient evidence to support the 

verdict. 

ARGUMENT 

I. 	 Standard of Review 

The rulings of the trial court were purely discretionary and subject to an abuse of 

discretion standard on appeal. The court did not make factual findings or issue conclusions of 

law which are challenged by the petitioners. 

II. 	 Response to Petitioners' Assignments of Error 1 and 2: The trial court's instructions 
to the jury concerning a citizen's duty to yield the right of way to an approaching 
emergency vehicle and a police officer's duty to drive with due care were comprehensive 
and correct in the context of this case. 

The issue in contention at this trial was whether the officer was primarily negligent for 

going too fast and recklessly creating a situation in which a collision was unavoidable. The court 

instructed the jury extensively as to the responsibility and obligations of both drivers in the 
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context of operating an emergency vehicle or reacting to its approach. (A.R. V.II at 297, line 18 

- A.R. V.II at 301, line 12). The instructions of which the petitioners complain must be taken in 

the context of the whole and not considered in a vacuum. As summarized below, the evidence 

was overwhelming that Officer Miller was guilty of primary negligence which was the proximate 

cause of Kevin Allman's injuries. Officer Miller's police car approached and passed traffic 

stopped at a red light at such a high speed that the drivers on the other side of the red light had no 

warning of the officer's approach, and Miller subsequently skidded 151 feet past one driver and 

crashed into Kevin Allman from the rear. The jury objectively concluded that the speeding police 

officer was 100% at fault. The court's instructions did not prejudice the officer's defense. 

In Assignment of Error 1, the petitioners challenge a sentence in the court's instructions 

which explained that if Kevin Allman had no opportunity to perceive, see, or hear the 

approaching police car, he is not expected to yield and pull over in response to the approach of an 

emergency vehicle that he cannot see or hear within sufficient time to react. (A.R. V.II at 298, 

lines 8 through 14). In other words, if Kevin Allman had no opportunity to perceive that the 

police car was approaching (from behind the three lanes of traffic stopped at the red light), the 

law does not hold Kevin Allman liable for entering what appeared to be a clear roadway. The 

objection that petitioners filed with the court does not offer explanation of why the instruction 

would be prejudicial. (A.R. V.I at 141). The law does not mandate Kevin Allman (or any other 

citizen) to anticipate an unseen and unheard police car which suddenly bursts around stopped 

cars at a roadway intersection while the police car is traveling at interstate highway speeds. 

Davis v. Cross, 152 W.Va. 540, 164 S.E.2d 899 (1968) cited by petitioners is a totally 

different situation than the case at bar and has nothing to do with instructions given to the jury. 
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In Davis, Justice Caplan summarized the issue as follows: "The principal question involved on 

this appeal is whether, under the circumstances revealed by the record, there was sufficient 

evidence of negligence on the part of the defendant to warrant submission of the case to the 

jury." Justice Caplan reiterates several times that the evidence was undisputed that a fire truck 

entered the intersection slowly and with obvious regard for the safety of others at the time when 

it was struck by the injured plaintiffs motorcycle. In contrast to the defendant's cautious and safe 

operation of the fire truck, the plaintiff motorcyclist was traveling at an excessive speed. The 

Court held that the motorcyclist had not presented sufficient evidence that "the defendant was 

guilty of primary negligence and that such negligence was the proximate cause of the injuries of 

which the plaintiff complains." The Davis court did not base its ruling upon any challenge to 

instructions given by the trial court. 

There is no West Virginia case law suggesting a legislative intent that a citizen is per se 

in violation of law when the citizen fails to react to a stimulus that there was no reasonable way 

for the citizen to have perceived. Common sense dictates that if the law requires a citizen to take 

action in response to the "immediate approach of an authorized emergency vehicle equipped with 

[lights and siren]", the whole point is that the notice of necessity for the citizen to take action is 

provided by the citizen reasonably having opportunity to see or hear the lights and siren 

described in the statute. W.Va. Code §17C-9-S. If the citizen cannot reasonably have any 

awareness that the vehicle is approaching (with or without lights and siren), the law which 

dictates what the citizen must do upon such approach by an emergency vehicle does not apply. 

The instruction of the trial court was proper as given because it told the jury that if 

Officer Miller wants to claim that Kevin Allman should not have entered Murdoch A venue when 
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it otherwise appeared to be clear (and not unsafe to enter the highway because there was no 

oncoming traffic or other obstruction), the jury must find some reason to believe that Kevin 

Allman should have been aware of Officer Miller's approach. Otherwise, how could the jury 

find that Allman was negligent in proceeding? lfthe jury concludes that Kevin Allman had no 

way to know that the officer was speeding toward the intersection from behind the cars which 

were stopped at the red light, or that the unseen police car would suddenly appear, swerve around 

the left side of three lanes of traffic stopped at a red light, and then swing back across three lanes 

to skid uncontrollably toward Allman in the right lane, it is no protection to the officer that he 

claims to have been operating lights and a siren that the citizen had no opportunity to perceive 

before the citizen lawfully entered the highway. The officer is mandated to drive with due regard 

for the safety of all persons and is not protected from the consequences of his reckless disregard 

for the safety of others. Vl.Va. Code §§ 17C-2-5(d) and 17C-9-5(b). 

The evidence as to Allman's ability to timely perceive (or not perceive) the approach of 

the speeding police car begins with witness Jim Hively. Jim Hively was closest in proximity to 

Respondent Kevin Allman at the time when Allman was struck by Miller. Jim Hively did not 

hear a siren prior to the collision. (AR. V.II at 356, transcript p.19, line 7 - p. 20, line 22). 

The next closest witness was Andrea Davis. Already through the stop light and behind 

Kevin Allman in the center lane going the same direction as Allman, Andrea Davis did not hear 

or see the Officer Miller's police car until it was past the traffic stopped at the light and crossing 

the lane directly behind her. (AR. V.IV at 60, transcript p. 33, line 8 - p. 35, line 5). Davis was 

traveling at about 40-45 mph. (AR. V.IV at 60, transcript p. 35, lines 12-18; A.R. V.IV at 61, 

transcript p. 37, lines 1-6). At the point when Davis first heard and saw the police car behind her, 
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it was too late for her to take any evasive action. CA.R. V.IV at 61, transcript p. 38, lines 5 

through p. 39, line 8). The police car skidded past Davis on her right and crashed into the rear of 

Allman's car. (A.R. V.IV at 61, transcript p. 39, lines 9-11). 

Kameron Morris was one of two witnesses who were stopped at the intersection behind 

Allman and Davis when the police car went through the red stop light beside them at a high rate 

of speed. Morris explains that the police car was going so fast that nobody had a chance to react 

prior to the police car skidding past Davis and crashing into Allman. (A.R. V.IV at 77, transcript 

p.16, lines 9-21). The first that Morris heard a siren was when the police officer went past her. 

(A.R. V.IV at 79, transcript p. 24, lines 7-10). Morris specifically states that the police officer 

was going so fast that Allman would not have had a chance to see the police officer coming. 

CA.R. V.IV at 79, transcript p.22, line 15 - p. 23, line 14). Morris confirms that the police officer 

did not slow down a bit as he went through the red light at the intersection. CA.R. V.IV at 79, 

transcript p.24, lines 14-19). 

Immediately after the crash, Morris called 911 and reported to the dispatcher that it was 

"really the police officer's fault." Morris further told the dispatcher that the police officer was 

"flying" and that she and the other occupant of her vehicle did not hear his siren until he was 

right next to them. (A.R. V.IV at 76, transcript p. 9, line 17 - p. 10, line 14). Notwithstanding 

the fact that Morris personally knows the police officer, Morris testified that there is no doubt in 

her mind that the crash was "clearly the police officer's fault." (A.R. V.IV at 76, transcript p. 11, 

line 15 - p. 12, line 11). Morris testified that there was nothing at all that Kevin Allman could 

have done to prevent the crash. (A.R. V.IV at 80, transcript p. 25, lines 10-19). 
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Cheryl Lauderman was in the car with Kameron Morris when she heard a whooshing 

noise, like a car going really fast beside her, which she subsequently realized was a police car. 

(AR. V.IV at 92, transcript p. 6, lines 6-12). Lauderman said that there were no lights and sirens 

until after the police car was past her, and the next thing she knew the officer was underneath the 

end ofKevin Allman's car, and that even if Allman wanted to get out of the way, there wasn't 

enough time. (AR. V.IV at 92, transcript p. 6, line 13 - p. 7, line 3). 

Confmning the Lauderman, Morris, and Davis testimony as to the high speed of the 

police car when it went through the intersection at the red light, the official police department 

reconstructionist Sgt. Brett Pickens testified that Officer Miller's speed was in excess of 65 mph 

at the time when Officer Miller slammed on his brakes prior to skidding into Kevin Allman from 

behind. (A.R. V.II at 133, lines 7-14). Sgt. Pickens further explained that based on the time that 

it would have taken for Kevin Allman to get to the point where he was struck, as compared to the 

time that it took for Officer Miller to cover the distance from entering the intersection to the 

point of the collision, Allman was already entering the highway prior to Officer Miller's clearing 

a point in the intersection where Allman would have had any reasonable ability to perceive and 

react to Officer Miller's oncoming approach. (AR. V.II at 151, line 1- AR. V.II at 153, line 11). 

Petitioners' reconstruction expert Steve Chewning estimated Officer Miller's speed at 62 

mph and agrees with Sgt. Pickens that Officer Miller was ''just outside the intersection" (Le., 

Miller had just cleared the red light at the intersection) when Miller perceived Allman ahead of 

him and reacted by slamming on his brakes. (AR. V.II at 188, lines 20-23; AR. V.II at 191, lines 

14-21). 
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Petitioners' Assignment of Error 2, in which they object to the trial court's instruction 

pertaining to the duty of care which should be exercised by the emergency vehicle operator, in 

this case Officer Miller, is not germane to issues in dispute at the trial. Petitioners do not 

challenge the language in the trial court's jury instruction holding Officer Miller to the "duty of 

care and standard of a trained police officer who shall be aware of all risks and hazards 

associated with exceeding a speed limit in traffic or going through a red light in an emergency 

vehicle." (A.R. V.II at 298, lines 19-25). Petitioners' objection is the subsequent sentence 

characterizing the previously defined standard as "higher than" instead of "different from" the 

standard that would apply to an untrained lay person operating a vehicle within the constraints of 

the law. 

There is no indication as to why or how this issue of semantics could have even remotely 

caused the jurors to go astray in their deliberations. In the very next sentence the trial court's 

instruction specifically defines the standard that applies in the circumstance of running the red 

light: "The policeman driving his cruiser is held to the duty of care and level of knowledge of a 

reasonable and prudent, properly trained police officer." (A.R. V.I at 139; A.R. V.II at 298, line 

19 - p. 299, line 6). 

Additional clarification regarding the duty of care that applies to Officer Miller was 

provided throughout the court's instructions. (A.R. V.I1 at 299, line 7 - A.R. V.II at 307, line 5; 

A.R. V.I1 at 306, line 14 - A.R. V.I1 at 301, line 12). In addition, the last phrase of another 

instruction given by the trial court provides total relief and an exclusive "out" for Officer Miller 

if the jury finds that he was driving with due regard for the safety of all persons: "Ifyou fmd that 

Officer Miller was responding to an emergency call and that he was driving with due regard for 
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the safety of all persons while responding to an emergency call with his lights and siren activated, 

then you must findfor the defendant."( emphasis added) (A.R. V.II at 306, line 25 - A.R. V.II at 

307, line 5). 

The jury was left with no doubt that the issue in this case was whether Officer Miller was 

wrong for going too fast and recklessly creating situations in which a collision was unavoidable, 

verus whether Kevin Allman was negligent for entering the roadway. The trial court's 

instructions, as given, were eminently fair and did not remotely prejudice the officer's defense. 

The evidence was overwhelming that Officer Miller's negligence was the sole cause of the crash 

which was the subject of this litigation. Nothing in the trial court's instructions created any 

confusion, misapprehension, or mistake by the jury as to the law which applied to the conduct of 

Officer Miller and Kevin Allman on the day of the crash. 

III. 	 Response to Petitioner's Assignment of Error 3: Defense counsel's apparent failure to 
request juror questionnaires from the Circuit Clerk as set forth in West Virginia Code 
§52-1-5a is not grounds for reversal or appeal of the trial judgment. 

Petitioners' counsel contends that it was error for the court not to spontaneously provide 

him with juror questionnaires (presumably referring to the juror qualification forms prescribed by 

W.Va. Code §52-1-5a) in the possession of the circuit clerk. West Virginia Code §52-1-5a sets 

fOlth a procedure through which the circuit clerk issues qualification forms for completion by 

prospective jurors. Neither the court nor the clerk deviated from the law. 

Subsection (e) provides that the clerk shall make juror qualification questionnaires of 

prospective jurors "available, upon request, to counsel of record in the trial or trials for which the 

persons have been selected as prospective jurors." W.Va. Code §52-1-5a(e) (emphasis added). 

There is no indication in the record that the qualification forms were not made available to 

-15



counsel in this case and no indication of any request made to the clerk by petitioners' counsel for 

copies of the forms. 

There is no reason that the trial court would be aware of who had asked for copies of the 

questionnaires prior to a trial. It is only upon conclusion of a trial that the judge's permission is a 

necessary precedent for release of the juror qualification forms. West Virginia Code §52-1-5a( e). 

After the jurors were seated for voir dire examination, petitioners' counsel asked the 

court if there was a juror questionnaire that was given out to counsel. The court accurately 

responded "Not that I am aware of." (A.R. V.II, p. 51, lines 3-6). Petitioner's counsel did not ask 

if questionnaires existed-- the questionnaires exist in all circuit court cases in Wood COlIDty. Nor 

did petitioners' counsel ask the circuit clerk for a copy of the existing questionnaires. 

Bennett v. Warner, 179 W.Va. 742,372 S.E.2d 920 (1988), cited by petitioners, is 

distinguished on several grounds. First, Bennett involved a challenge to the juror selection 

process- the method of selecting persons to be summoned for jury service. It was not a challenge 

regarding the inability of counsel to adequately conduct voir dire and select jurors for trial from 

the panel ofjurors assembled, but rather a challenge to the process by which the potential jurors 

were selected for possible jury service in the first place. 

Second, as specifically referenced by Justice McGraw in the Bennett opinion, the statute 

which governed Bennett mandated juror qualification forms. Justice McGraw makes a point to 

note that subsequent amendments to the statute by the legislature nullified that mandatory 

requirement to utilize juror questionnaires as of July 1, 1988. The current statute leaves 

discretion with the circuit court, using the word "may" instead of "shall", and "if directed by the 

-16



court" with reference to the action of the circuit clerk in having juror qualification forms 

completed by prospective jurors. (West Virginia Code §52-1-5a(a)). 

Finally, in the Bennett case, the appellants preserved their objection. The Bennett 

appellants objected to the absence ofjuror qualification forms prior to empaneling the jury, 

moved to stay the proceedings in the trial court, and petitioned the West Virginia Supreme Court 

for a Writ of Prohibition. (Bennett v. Warner, !d. at footnote 2) Petitioners in this case took none 

of those actions. 

Petitioners' counsel asked the trial judge: "was there a juror questionnaire that was given 

out to counsel?" (A.R. V.II at 51, lines 4,5). The trial court's response, "Not that I am aware of," 

was 100% accurate. In Wood County the questionnaires are not "given out to counsel." If 

counsel wants a copy of the juror questionnaires, counsel requests a copy as provided in West 

Virginia Code §52-1-5a(e). Petitioners' counsel cannot complain on appeal that he failed to make 

any request for the juror qualification questionnaires which the Wood County Circuit Clerk 

routinely makes available to counsel in all cases. 

The record does not reflect that petitioners' counsel requested copies ofjuror 

qualification questionnaires in this case. Other than the question posed to the court regarding 

whether a questionnaire was "given out to counsel", the petitioners only reference any request for 

the questionnaires is counsel's statement in his appellate brief that he attempted to request the 

completed forms by having his legal assistant contact the circuit clerk's office. No testimony was 

adduced on the record from the unnamed legal assistant in support of that statement and no 

affidavit has been submitted. No representative of the circuit clerk's office has been produced to 

confirm that any such request had been made by a legal assistant for the petitioners's counsel. 
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This respondent cannot respond to an extrajudicial assertion of fact which is not supported by the 

appendix record before the Court. 

Petitioners have not alleged any cognizable prejudice arising from their own counsel's 

failure to request or procure questionnaires as provided in the statute' and they did not make or 

preserve any objection at trial. The failure of petitioners' counsel to request juror questionnaires 

from the circuit clerk is not grounds for reversal of the jury's verdict. The Bennett case cited by 

petitioners addressed the process of selecting jurors to be called for jury service, not the process 

of selecting jurors through voir dire. 

IV. 	 Response to Petitioner's Assignment of Error 4: The trial court properly refused to 
permit Petitioners' counsel to present evidence regarding Respondent Allman's car 
insurance company settling Petitioner Miller's counterclaim against Allman. 

Rule 408(a) of the West Virginia Rules of Evidence unambiguously states that the 

following is not admissible: "furnishing, promising, or offering - or accepting, promising to 

accept, or offering to accept - a valuable consideration in compromising or attempting to 

compromise the claim." Petitioners do not identify any basis for their contention that the 

settlement ofMiller's counterclaim by Allman's insurer is admissible under the 408(b) other 

purpose exception, "such as proving bias or prejudice of a witness, ..." (West Virginia Rules of 

Evidence, Rule 408(b )). 

Officer Miller took the stand at trial and testified about the extent of his own serious 

injuries and his extensive time missed from work as a result of the crash (A.R. V.II at 230, line 4 

- A.R. V.II at 234, line 5; A.R. V.II at 252, line 9 - A.R. V.II at 254, line 14). Officer Miller also 

testified that nobody wrote Kevin Allman a ticket for anything arising from the crash, but that he 

(Officer Miller) sued Kevin Allman roughly two years after the accident. (A.R. V.II at 255, lines 
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2-15). Kevin Allman similarly confirmed that Officer Miller (and Miller's wife) had countersued 

him (Allman) one to two days before the case was previously scheduled for trial. (A.R. V.II at 

374, transcript p. 91, line 24 - p. 92, line 9). No reference was made by Miller or Allman 

regarding any compromise offers or negotiations in violation of Rule 408. 

Respondent Kevin Allman did not object to petitioners presenting the evidence of Officer 

Miller's serious medical injuries and inability to work following the crash. Petitioners' crash 

reconstruction expert Steve Chewning testified that the change in velocity that Kevin Allman 

experienced as a result of the crash was slightly more than the change ofvelocity that Officer 

Miller experienced. (A.R. V.II at 197, line 24 - A.R. V.II at 198, line 3). In that context, the fact 

that Officer Miller claimed that he was injured and thereafter sued Kevin Allman (but did not 

issue Allman a traffic ticket for any violation) was relevant to show the probable extent of the 

injuries which Allman had also suffered and the reasonableness of Allman similarly initiating 

litigation against Officer Miller to recover compensation. 

Evidence of that Officer Miller subsequently settled his claim with Kevin Allman's 

insurance company was irrelevant to Officer Miller's defense and was properly refused by the 

trial court because it would have misled the jury and created unfair prejUdice to Kevin Allman by 

inferring that Allman had conceded liability to Miller. 

Reduced to its essence, petitioners are complaining that the trial court did not allow them 

to tell the jury that respondent Allman's insurance company decided that instead of proceeding to 

trial, it would be cheaper to pay Officer Miller a nominal sum in settlement of the Officer 

Miller's counterclaim lawsuit. At trial, petitioners attempted to present evidence that Allman's 

insurer paid money to Miller (an amount not disclosed to the plaintiff, but believed to be 
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$15,000). The sole purpose of that proffer by the defendants was to infer that such payment was 

an admission of fault by Allman (who had absolutely nothing to do with the payment decision by 

his insurer). As such, it would have been highly prejudicial and improperly admitted as evidence 

in violation or Rule 408 if it were allowed. 

Regardless of whether the evidence would have been prejudicial to the defendants 

(because it was a small nuisance value settlement amount) or prejudicial to the plaintiff (by 

misleading the jury to think that Allman had conceded liability to Miller), testimony about the 

insurer's settlement of petitioner Miller's counterclaim was totally in-elevant to the questions of 

liability and damages which were the subject of this jury trial. The evidence that Allman's 

insurer settled with Miller prior to trial was properly excluded. 

v. 	 Response to Petitioners' Assignment of Error 5: It was not en-or for Respondent's 
counsel to suggest (in both opening statement and closing argument without objection 
from Petitioners' counsel) that the jury should assess of an amount of money which the 
jury believed Respondent Allman would reasonably be expected to accept in exchange for 
his injuries if he had been given the choice. 

There was no objection by the Petitioners' counsel at trial, and no violation of the "golden 

rule" proscription, when respondent's attorney asked the jury to consider what amount Kevin 

Allman might have accepted as fair payment had he seen a want ad in the newspaper which 

provided him the opportunity to participate and accept specified injuries in return for the 

compensation which was offered. 

In opening statement, Respondent's counsel summarized the damages issue as follows: 

And then you'll have to decide if you find that it was the officer's 
fault, which is entirely your decision, then you have to decide, ok, 
what's fair? What is fair? What should Kevin receive as fair 
compensation? Not a penny more, not a penny less. But let's say 
he saw an ad in the paper, and it said, you know, here's a chance to 
be in a crash. You can take these injuries. And what do you charge 
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us to be in this crash? And that's the amount that would be fair, 
whatever would be fair for him to be in the condition that he was in 
afterwards, have his car totaled, and have personal problems as a 
result of the crash that his wife will describe for you. 

CA.R. V.II at 111, lines 8-19). 

Petitioners interposed no objection to the above comments by respondent's counsel 

during or after the opening statement. During closing argument, respondent's counsel reiterated 

exactly the same theme, again with no objection whatsoever from Petitioners' counsel: 

And I'll submit to you, let's say, as I said in opening, let's say that 
there was an ad in the paper and it said, "Okay. You can get rear
ended by a police officer, and you'll be in a bad mood for the next 
several years, and then have a short fuse for the rest ofyour life. 
What amowlt, Kevin, do you think is fair? Would you volunteer to 
step up for it?" And that's the amount. The amount between a 
willing buyer and a willing seller. That's what would be fair. So 
whatever's fair to him. 

CA.R. V.II at 318, line 23 - A.R. V.II at 319, line 8). 

There was never any suggestion, nor even a remote inference, that the jury should put 

themselves in Kevin Allman's shoes. The jurors were asked to return a fair verdict for Kevin 

Allman. It was suggested that the jury might consider what amount that Kevin Allman would 

find to be fair, what amount would he have stepped up and accepted, as a fair exchange ifhe had 

been given the choice of whether or not to accept his injuries in exchange for the payment. 

Everyone in the courtroom knew that the word "you" in the question, "Would you volunteer to 

step up for it?" was clearly referencing Kevin in the third person context, and was not referencing 

the jury or any member of the jury directly or indirectly in the first person context. 

At no time during the trial did the petitioners ever assert that the above-quoted comments 

violated their motion in limine against arguing the "golden rule". There was no objection made 

regarding the comments during the trial- not following the opening statement, not following the 
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closing argument, and at no time prior to deliberations and the verdict. The verdict was returned 

November 17,2016. 

Subsequent to the verdict, there was still no objection, no mention whatsoever, regarding 

any concern about respondent's counsel's comments in opening statement or closing argument. 

And later, in the petitioners' subsequent motion and brief requesting a new trial which was 

served upon respondents on December 1, 2016, a full two weeks after the verdict, there was no 

objection stated, no mention whatsoever, of any possible prejudice to the petitioners, nor any 

violation of a "golden rule" (or otherwise) related to the comments of respondent's counsel in 

opening statement and closing argument. (A.R. V.I at 42 - 66). 

The petitioners did not raise any objection, nor did they apparently perceive any reason to 

raise an objection, at trial. They did not raise any objection in their motion for new trial. Ifthere 

was a valid objection, it was not preserved and it has been waived. More important, there was no 

cognizable prejudice to the petitioners arising from the comments of respondent's coUnsel asking 

the jury (in both opening statement and closing argument) to return a verdict in an amount that 

would be fair to respondent Kevin Allman. 

VI. 	 Response to Petitioners' Assignments of Error 6 and 7: The jury's award of $200,000 
in general damages to Respondent Kevin Allman was consistent with the undisputed life 
changing injuries which Allman suffered as a result of the negligence of Petitioner Miller 
and the jury's award of $4,500 for Respondent Allman's lost wages was based upon 
Allman's undisputed and uncontradicted testimony (presented without objection at the 
.trial). 

The jury's award of $200,000 is consistent with the non-economic damages that Kevin 

Allman incurred as a direct and proximate result of the Officer Miller's negligent and 

irresponsibly careless operation of the city police car which he crashed into Kevin Allman after 

running a red light at over 62 mph on a city street in Parkersburg, particularly in light of the fact 
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that the injuries that the Kevin Allman suffered have caused Kevin Allman to undergo substantial 

physical pain, significant delay in his career opportunities, ongoing short term memory loss, 

tangible lost enjoyment of life, long term alteration of his ability to control his emotions, long 

term anxiety, and various other uncontested damages that were presented to the jury. 

Respondent Kevin Allman testified that he "figured up" his lost wages at $4,500. 

(AR.V. II at 373, transcript p. 87, lines 17-21). That testimony was not refuted by the petitioners 

at trial. The petitioners had plaintiff Allman's tax and wage records through discovery. If there 

was any inconsistency as to the amount of lost wages incurred by Kevin Allman, the petitioners 

would have presented that evidence. Alternatively petitioners could have, or should have, made 

a motion to exclude or throw out the lost wage evidence presented by Kevin Allman. If there 

was any sustainable objection to the lost wage evidence, it should have been made to the trial 

court. 

In the absence of objection, any concern about admissibility is waived. If the evidence 

was deemed by the petitioners to be legally insufficient, the petitioners should have raised that 

issue with the trial court instead of allowing a lost wage option on the verdict form. Petitioners 

did not object to the "Special Verdict Form" (AR. V.II at 270, line 15 - A.R. V.II at 271, line 

12). The undisputed evidence at trial was that Kevin Allman's lost wages were $4,500 and the 

jury placed that amount on their verdict form. (AR. V.II at 346, lines 21-25). The jury's verdict 

for lost wages is consistent with the evidence. 

Petitioners have no basis for their claim that the non-economic verdict was "monstrous, 

enormous, unreasonable and manifestly shows jury passion." The verdict is not excessive. It is 

well within the usual range of verdicts for injuries that result in costly medical treatment, missed 
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work and lost vocational opportunities, and pennanent injuries which adversely affect the life of 

the injured person. Petitioners correctly cite the law which confinns that "Courts must not set 

aside jury verdicts as excessive unless they are monstrous, enonnous, at first blush beyond all 

measure, unreasonable, outrageous, and manifestly show jury passion, partiality, prejudice or 

corruption." (petitioners' brief, pp. 34,35, citing Roberts v. Stevens Clinic Hosp., Inc., 176 

W.Va. 492,345 S.E.2d 791 (1986)). Absolutely nothing about the verdict in this case fits within 

that definition of excessive. 

The evidence of Kevin Allman's general damages was not disputed at trial. The 

petitioners did not present any medical evidence or lay testimony to contradict the respondent's 

evidence as to the damage which Kevin Allman suffered and continues to suffer as a result of the 

crash which was caused by the Officer Miller's reckless negligence. 

The testimony of Kevin Allman's treating physician, Dr. Jason Barton, was undisputed. 

During two years of litigation, the petitioners had more than sufficient opportunity to request a 

Rule 35 examination by a doctor or other expert of their choosing. They declined. Dr. Barton 

has known Kevin Allman personally for thirty years and has been Kevin Allman's physician for 

eight to ten years. (A.R. V.IV at 101, transcript p. 5, line 21 - p. 6, line 3). Dr. Barton described 

Kevin Allman's post-concussion syndrome, musculoskeletal injuries, psychiatric and mental 

conditions escalating, anxiety, irritability, panic attacks, and other problems. (A.R. V.N at 101, 

transcript p. 6, line 15 - A.R. V.N at 102, transcript p. 11, line 24). Dr. Barton testified that in 

his previous treatment of, and lifetime acquaintance with, Kevin Allman he had never seen him 

having those issues. CA.R. V.IV at 102, transcript p. 12, lines 1 - 7). Dr. Barton testified that 
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there was no doubt in his mind that the described symptoms were a result of the August 22,2013 

crash. (AR. V.IV at 102, transcript p. 12, lines 8 - 10). 

Counsel for the petitioners did not cross examine the plaintiff s wife Lorrie Allman when 

she described the permanent effects that her husband Kevin Allman continues to suffer as a result 

of the crash. In undisputed testimony, Lorrie Allman told the jury about Kevin Allman's post

concussion issues, which include anxiety, mood swings, anger outbursts, memory problems, and 

headaches. (AR. V.II at 362, transcript p. 42, line 23 - p. 43, line 4). Lorrie Allman confirmed 

that her husband Kevin Allman did not have anxiety or mood swings before, and that previously 

Kevin Allman had been "very easygoing, quiet, easy to talk to, easy to get along with." (AR. 

V.II at 362, transcript p. 43, lines 5-23). Lorrie Allman confirmed that as of the time of the trial 

(more than three years after the August 22,2013, crash which is the subject of this litigation), her 

husband Kevin Allman continues to have mood swings, anger outbursts, and anxiety which he 

never had before the crash, and that it has affected their family, upsets their son, and is 

embarrassing for her to talk about. (A.R. V.II at 363, transcript p.46, line 12 - p. 47, line 4). 

Respondent Kevin Allman also described the manner in which the crash injuries and 

sequella have permanently changed his life. (AR. V.II at 373, transcript p. 87, line 22 - AR. 

V.II at 374, transcript p. 90, line 24). Kevin Allman's serious injuries, ongoing symptoms, and 

related damages were uncontested at trial. 

Petitioners strategically chose not to mention, or attempt to refute, Kevin Allman's 

general damages in any way during opening statement or closing argument. (A.R. V.II at 112 -

AR. V.II at 116; AR. V.II at 323 - AR. V.II at 332). 
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The jury's general damages verdict is consistent with the cases cited by the petitioners in 

their brief. The jury found Kevin Allman's medical damages to be $9,387.50. (A.R. V.II at 347, 

lines 1-4). As previously noted, the jury assessed $4,500 for Kevin Allman's lost wages. (A.R. 

V.II at 346, lines 21-25). The combined total yields $13,887.50 of economic damages. The 

general damages verdict of $200,000 is larger than the economic damages by a multiplier 

between 14 and 15 (or 21 if only medical bills are included). In cases referenced by petitioners, 

this Court has declined to set aside jury verdicts as excessive when the multipliers were nearly 

four times that number. In Addair v. Majestic Petroleum Co., 160 W.Va. 105,232 S.E.2d 821 

(1977), the multiplier was 78. In Adkins v. Foster, 187 W.Va. 730, 421 S.E.2d 271 (1992), the 

multiplier was 80. The petitioners also cite Coleman v. Sopher, 201 W.Va. 588,499 S.E.2d 592 

(1997), involving a general damage verdict of $135,000 for "emotional suffering" in the total 

absence of any economic damages. In the three cases cited by petitioners, the general damage 

jury verdicts are consistent with (or larger than, when compared with the described economic 

damages) the verdict for which the petitioners request relief in this appeal. 

CONCLUSION 

The trial court committed no errors. The jury was lawfully selected and instructed. 

Counsel for both sides competently represented their clients. A just verdict was returned by the 

jury based upon the evidence which was presented. Respondent respectfully requests that the 

Petition for Appeal be denied. 
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