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NOW COME, Petitioners, Daniel W. Miller and the City of Parkersburg, by counsel, 

Duane J. Ruggier, II, Jacob D. Layne, and the law firm of Pullin, Fowler, Flanagan, Brown & 

Poe, PLLC, pursuant to Rule to(g) of the West Virginia Rules ofAppellale Procedure, and file 

their brief in reply to Respondent Kevin Allman's Response Brief. In so doing, Petitioners 

reincorporate, as though fully restated herein, all facts, legal analysis, and legal argument set 

forth in Petitioners' opening Brief filed with this Honorable Court on May 1,2017. In further 

support of Petitioners' appeal, Petitioners state and aver as follows: 

ASSIGNMENTS OF ERROR 

Petitioners reincorporate the seven assignments of error set forth in Petitioners' opening 

Brief. (Pet'rs' Br. at 1-2). 

STATEMENT OF THE CASE 

I. STATEMENT OF RELEVANT FACTUAL BACKGROUND 

Petitioners assert that their "Statement of Relevant Factual Background" contained in 

their previously submitted opening Brief more accurately and completely states the factual 

background of the case and reincorporates it herein. (Pet'rs' Br. at 2-8). 

Petitioners also direct the Court's attention to the fact that Respondent's "Statement of 

Facts" completely omits the testimony of trial witnesses Andrea Davis, Jeffrey Higgins, Debra 

Higgins, Richard Corbitt, and Judy Corbitt. (Resp.'s Br. at 1-6). The testimony of these witnesses 

supported the Petitioners' theory of the case. (pet'rs' Br. at 21-22). This stands in contrast to 

Petitioners' "Statement of Relevant Factual Background" which discussed the testimony of all 

relevant witnesses at trial. (Pet'rs' Br. at 2-7). 

II. STATEMENT OF RELEVANT PROCEDURAL HISTORY 
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Petitioners herein reincorporate their "Statement of Relevant Procedural History" 

contained in their previously submitted Brie/in Support 0/Appeal. (Pet'rs' Br. at 8-11). 

Additionally, Petitioners contend that Respondent's assertion that Petitioners' brief contains two 

inaccuracies with regard to the procedural history of the case are without merit. 

First, Respondent avers that Petitioners' brief is inaccurate insofar as it states that Allman 

paid Petitioner Miller to settle Miller's counterclaim in the underlying action. (Resp.'s Br. at 1). 

Respondent avers that it was Allman's liability insurer that settled the claim rather than 

Respondent Allman. (Resp.'s Br. at 1). Petitioners acknowledge that it was apparently 

Respondent Allman's insurance carrier that paid to settle the counterclaim. However, Petitioners 

assert that this is a distinction without a difference. Allman's insurer was obviously acting on 

behalf of Allman, and thus as an agent, in settling the counterclaim and the effect of the 

settlement was that Miller's personal injury claim asserted against Allman was released. See 

Jones v. Wolfe, 203 W. Va. 613,616,509 S.E.2d 894,897 (1998)(Stating: "An agent is one who, 

subject to some control of another, acts on behalf of that other as a representative in the conduct 

of the other's business or contractual relations with third persons. ")(Citing: Teter v. Old Colony 

Company, 190 W.Va. 711,441 S.E.2d 728 (1994) and State ex reI. Key v. Bond, 94 W.Va. 255, 

118 S.E. 276 (1923)). Thus, Miller's counterclaim was settled by a party acting on behalf of 

Allman. 

Second, Respondent asserts that Petitioners' counsel did not inquire as to whether the 

juror qualification forms were available. (Resp.'s' Br. at 1). The trial transcript, which speaks for 

itself, clearly indicates that that Petitioners asked the court whether juror qualification forms had 

been distributed to counsel for review prior to jury selection and that the court indicated that it 
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was not aware of any such forms being in existence. (A.R. V. II. 51). In addition, Petitioners' 

counsel attempted to obtain the juror qualification fonns prior to trial. (Pet'rs' Br. at to-II). 

SUMMARY OF ARGUMENT 

Petitioners reincorporate their "Summary of Argument" set forth in Petitioners' opening 

Brief. (Pet'rs' Br. 1-2.) 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioners herein reincorporate their "Statement Regarding Oral Argument and 

Decision" contained in their previously submitted Briefin Support ofAppeal and assert that oral 

a.rgument is appropriate under Rule 19 and Rule 20 of the Rules ofAppellate Procedure. (Pet'rs' 

Br. at 13-14). 

ARGUMENT 

Petitioners herein reincorporate their "Argument" section and subsections contained in 

their previously submitted Briefin Support ofAppeal. (Pet'rs' Br. at 14-39). 

I. STANDARD OF REVIEW 

Respondent's "Standard of Review" is partially erroneous. Respondent states: "The Court 

did not make factual findings or issue conclusions oflaw which are challenged by [P]etitioners." 

(Resp. 's Br. at 8). Thus, Respondent apparently asserts that because no conclusions of law were 

drawn by the trial court and that de novo review is inapplicable. (Resp.'s Br. at 8). This 

disregards the fact that the Petitioners have challenged the Court's interpretation of the law in 

two jury instructions under Petitioners assignments of error one and two. (Pet'rs' Br. at 16-25). 

As stated by this Honorable Court: "[T]he question of whether a jury was properly instructed is a 

question oflaw, and the review is de novo." Syi. Pt. 9, Estep v. Mike Ferrell Ford Lincoln
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Mercury. Inc., 223 W. Va. 209,672 S.E.2d 345 (2008); See also Syl. Pt. 1, State v. Hinkle, 200 

W. Va. 280, 489 S.E.2d 257 (1996). Accordingly, de novo review is appropriate as to the Court's 

interpretation of the law in the challenged instructions and Respondent's stated standard of 

review is erroneous. 

II. 	 ASSIGNMENT OF ERROR NO.1: RESPONDENT CONCEDES THAT THE COURT'S 

INSTRUCTION To THE JURY CONCERNING THE DUTY To YIELD To A POLICE 

CRUISER Is AN INACCURATE STATEMENT OF THE LAW 

At the outset of his response, Respondent attempts to reframe Assignment of Error 

Number One as an assertion by Petitioners that there was insufficient evidence upon which a jury 

could find that Officer Miller was negligent and wholly at fault for the accident. (Resp.'s Br. at 

8). This is nothing more than a red herring designed to distract the Court's attention from the 

issue actually raised by Petitioners' Assignment of Error Number One. The true matter at issue is 

whether the jury was prohibited from considering the defense's lawful theory of the case due to a 

jury instruction that inaccurately interpreted West Virginia Code 17C-9-5 (The "emergency 

vehicle statute"). 

In that regard, Respondent contends that the trial court's instruction concerning the 

emergency vehicle statute was an accurate statement of the law. However, his assertions in his 

response Briefdemonstrate otherwise. In fact, they demonstrate that the instruction was an 

inaccurate statement of the law. In his brief, Respondent states that "[t]he instruction to the trial 

court was proper as given because it told the jury that if Officer Miller wants to claim that Kevin 

Allman should not have entered Murdoch avenue when it otherwise appeared to be clear [ ... ] the 

jury must find some reason to believe that Allman should have been aware of Officer Miller's 

approach." (Resp.'s Br. at 10-11)(emphasis added). Respondent further states that "[if] [a] citizen 

cannot reasonably have any awareness that the vehicle is approaching (with or without lights and 
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siren), the law which dictates what the citizen must do upon such approach by an emergency 

vehicle does not apply[.]" (Resp.'s Br. at lO)(emphasis added). This standard, which Respondent 

advocates on appeal (and asserts is utilized by the trial court's instruction), is essentially an 

objective standard. An objective legal standard is "[a] legal standard that is based on conduct and 

perceptions external to a particular person[.]" STANDARD, Black's Law Dictionary (lOth ed. 

2014). "In tort law, for example, the reasonable-person standard is considered an objective 

standard because it does not require a determination of what the defendant was thinking." 

fd (emphasis added). 

The problem with Respondent's position concerning the objective standard on appeal, 

however, is that it is contrary to the trial court's instruction to the jury below. The instruction 

below employed a subjective standard in determining whether or not Allman perceived the 

police cruiser and thus had a duty to yield. The instruction stated that a "driver is not expected to 

yield and pull over in response to the approach of an emergency vehicle if that driver does not 

see or hear the emergency vehicle within sufficient time to react as required by law. (A.R. V. II 

298)(See also A.R. V. I 238)(emphasis added). A subjective standard is "[a] legal standard that is 

peculiar to a particular person and based on the person's individual views and experiences[.]" 

STANDARD, Black's Law Dictionary (lOth ed. 2014). Under the instruction, Allman's duty to 

yield was thus contingent, not upon whether he should have perceived the cruiser, but whether he 

actually did perceive the cruiser. In other words, under the trial court's instruction, what Allman 

was "thinking" was the only relevant factor in determining his duty to yield. ld. Thus, to the 

extent that Plaintiff now asserts that the duty to yield under the statute is contingent upon a 

driver's objective "reasonable awareness" of an approaching emergency vehicle, Plaintiff 

concedes that the instruction at issue did not properly state the law. 
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Additionally, Respondent's statement that Davis v. Cross 152 W.Va. 540, 164 S.E.2d 899 

(1968) "is a totally different situation than the case at bar and has nothing to do with instructions 

given to the jury" does not withstand judicial scrutiny. (Resp.'s Br. at 9-10). Although, Davis did 

not involve jury instructions, the Court did interpret the emergency vehicle statute in the context 

of the proof necessary to show that a citizen had a duty to yield to a responding emergency 

vehicle.ld, 152 W. Va. at 546-47, 164 S.E.2d at 903. An assertion that ajury instruction is 

erroneous is essentially an assertion that the instruction is an inaccurate interpretation of the law. 

See SyI. Pt. 1, Tracy v. Cottrell ex reI. Cottrell, 206 W. Va. 363, 524 S.E.2d 879 (1999)(Holding: 

"A trial court's instructions to the jury must be a COITect statement of the law and supported by 

the evidence[.]")(See also Syl. Pt. 4, State v. Guthrie, 194 W.Va. 657,461 S.E.2d 163 (1995». 

Since Davis interpreted the emergency vehicle statute, it is clearly relevant to whether the jury 

was properly instructed on the statute in the case at bar. 

The Court's analysis in Davis is particularly relevant to the instruction at issue here. In 

Davis, the Court was tasked with determining whether not there was sufficient evidence of 

negligence against an emergency driver to sustain a jury verdict. The plaintiff in Davis asserted 

that he did not see or hear the approaching emergency vehicle and thus apparently did not have a 

duty to yield. Several independent fact witnesses indicated that the emergency vehicle was 

proceeding slowly and cautiously but also that it had its lights and siren on. The Court found 

that the driver could not have been negligent as a matter of law because the independent 

evidence showed that the emergency driver had his lights and siren activated and thus was 

entitled to presume that the plaintiff would have perceived his approach and yielded the right of 

way. Discussing the emergency vehicle statute, the Court stated: 

[I]in these circumstances, the defendant had a right to believe that 
other drivers in the area would observe the provisions of Code, 
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1931, 17C-9-5, as amended. That statute provides, in effect, that 
upon the immediate approach of an authorized emergency vehicle 
properly equipped and operated with the required audible signal 
and lights, the driver of every other vehicle shall yield the right of 
way and stop until such emergency vehicle has passed. This the 
plaintiff failed to do, even though all of the positive evidence in the 
record showed unequivocally that the vehicle driven by the 
defendant sounded an audible signal and exhibited the necessary 
red lights. 

Id, 152 W. Va. at 546-47, 164 S.E.2d at 903. 

The trial court's interpretation of the statute in the instruction in this matter is obviously 

in conflict with the Davis Court's interpretation. Under Davis, it is clearly the objective evidence 

(other witnesses, etc.) concerning whether the emergency lights and siren were activated that 

determines the plaintiffs duty to yield to the emergency vehicle. The plaintiffs own subjective 

perception is irrelevant. In contrast, under the trial court's instruction here, the plaintiffs 

subjective perception is the only evidence relevant to the determination. Accordingly, the trial 

court's instruction to the jury turned the proper interpretation of the statute on its head and thus 

was an erroneous statement of the law. 

III. 	 ASSIGNMENT OF ERROR No.2: RESPONDENT DOES NOT DISPUTE THAT THE 

LANGUAGE IN THE STANDARD OF CARE INSTRUCTION Is ERRONEOUS INSOFAR As 

IT STATES THAT OFFICER MILLER'S CONDUCT WAS SUBJECT To A "HIGHER" 
STANDARD OF CARE 

Respondent apparently does not contest that the language in the Court's instruction to the 

jury that Officer Miller was to be held to "higher standard" of care was an inaccurate statement 

of the law. (Resp. 's Br. at 13-15). Rather, Respondent asserts that the remaining portions of the 

instruction at issue, as well as the additional instructions of the Court were accurate statements of 

the law and thus the jury was, overall, adequately informed as to the standard of care applicable 

to Officer Miller. (Resp.'s Br. at 14-15). Respondent additionally claims that Petitioners are 

unable to demonstrate prejudice. (Resp.'s Br. at 14). 
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In making these assertions, Respondent wholly ignores, fails to address, and fails to 

distinguish Honaker v. Mahon, 210 W. Va. 53, 552 S.E.2d 788 (2001), cited in Petitioners' 

opening Brief. Respondent fails to distinguish Honaker because it undermines the basis for the 

arguments outlined in his response. Particularly relevant here, the Honaker Court reversed a jury 

verdict finding that a jury instruction partially contained an inaccurate statement of the law. The 

instruction concerned the standard of care applicable to the plaintiffs comparative fault. On 

appeal, the plaintiff asserted that the language in an instruction requiring the plaintiff to "ensure" 

his own safety was not in accordance with the law. /d., 210 W. Va. at 58,552 S.E.2d at 793. The 

defendant asserted there, as Respondent asserts here, that the "Court should review the 

instruction as a whole and examine the entire instruction to determine its accuracy [and that] 

upon a full reading of the instruction, it [was] clear that the circuit court did not abuse its 

discretion by instructing the jury that [Plaintiff] had a duty to 'ensure' that his actions could be 

performed 'safely. '" Id. The Honaker instruction also contained language indicating that the 

plaintiff had a duty to act in a reasonably safe manner. That statement was clearly an accurate 

statement of the law. 

The Court found reversal appropriate because the higher standard of care language was 

inaccurate. The Court did so despite the fact that the other section of the instruction was accurate. 

The Court held that the instruction "unfairly misled the jury concerning the standard of care" 

because part ofthe instruction improperly imposed a higher standard of care than the law 

requires. Id, 210 W. Va. at 58-59; 552 S.E.2d at 793-94 (Stating: "Our jurisprudence holds that 

Mr. Honaker was charged with exercising the care of a reasonable prudent person under similar 

circwnstances. He was not charged with acting as an "automaton" or as an "exceptional man," 

ensuring his safety or that of any other person."). 
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As such, Honaker stands for the proposition that even in cases where the instruction 

contains accurate statements of the law in addition to an inaccurate statement, the instruction is 

nonetheless still erroneous. In regard to prejudice, the Honaker Court explained: "An erroneous 

instruction is presumed to be prejudicial and warrants a new trial unless it appears that the 

complaining party was not prejudiced by such instruction." Jd, 210 W. Va. at 59, 552 S.E.2d at 

794 (Quoting: Syllabus Point 2, Hollen v. Linger, 151 W.Va. 255, 151 S.E.2d 330 (1966)). In 

other words, when part of an instruction is inaccurate, it is presumed to be prejudicial and 

constitutes reversible error. Thus, to the extent that Respondent asserts that Petitioners must 

expressly show prejudice such contention is without merit. Prejudice is presumed. 

Nonetheless, regardless of any presumption, the prejudice suffered by Petitioners in this 

case is at least equal to the prejudice suffered by the plaintiff in Honaker as the jury was 

similarly instructed here that a higher standard ofcare was applicable to Officer Miller. 

Finally, Petitioners address Respondent's assertion that another instruction provided 

"total relief and an exclusive 'out'" to Petitioners and thus ameliorated the negative effect of the 

inaccurate instruction. (Resp.'s Br. at 14). Respondent claims that the Court's additional 

instruction to the jury that the jury "must" find in favor of Petitioners if the jury found that 

Officer Miller was driving with "due regard" negates the negative effect of any misstatement of 

the law. (Resp.'s Br. at 14-15). This instruction does not provide an "out" to Petitioners. "Due 

regard" is defined by the standard of care instruction, i.e. the instruction that inaccurately states 

the law. Therefore, in order to find that Officer Miller drove with due regard, and thus find him 

without fault, the jury must first assess what constitutes due regard under the trial court's 

erroneous definition. Thus, the instruction pointed to by Respondent does not ameliorate the 

problem, but compounds it, by requiring the jury to apply the inaccurate standard of care 
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definition in determining whether or not to find in Petitioners' favor. Accordingly, the Court's 

instruction concerning the standard of care applicable to Officer Miller was an erroneous 

statement of the law. 

IV. 	 ASSIGNMENT OF ERROR No.3: RESPONDENT'S COUNSEL'S ASSERTION THAT 

PETITIONERS' COUNSEL FAILED To REQUEST THE JUROR QUALIFICATION FORMS 

MATERIALLY MISREPRESENTS THE FACTS OF THE CASE 

As stated in Petitioners' opening Brief, under West Virginia law, if the circuit clerk is 

directed by the trial court to obtain juror qualification forms from potential jurors then the circuit 

clerk is required to provide copies of the completed forms to counsel upon request. W.Va. Code 

§ 52-1-5a(a)-(e). Respondent does not contest that the trial court required the jurors in this case, 

as well as all potential jurors in Wood County, to complete juror qualification forms. In fact, 

Respondent confirms as much by indicating in his brief that the Wood County Circuit Clerk 

"routinely" makes the questionnaires "available to counsel in all cases" if "counsel requests a 

copy[.]" (Resp.'s Br. at 17). Thus, since the forms were completed, Petitioners counsel was 

entitled to them at their request. 

Respondent asserts in his Response that Petitioners' counsel failed to request the juror 

qualification forms from the Circuit Clerk and therefore was not entitled to possession of the 

qualification forms. Respondent argues that "[t]he record does not reflect that the Petitioners' 

counsel requested copies of the juror qualification questionnaires in this case." (Resp. 's Br. at 

17). Respondent states that Petitioners' counsel did not "ask the circuit clerk for a copy of 

existing questionnaires." (Resp.'s Br. at 16). Respondent also contends that no testimony or 

affidavit has been proffered from the circuit clerk or Petitioners' counsel's legal assistant 

indicating that the qualification forms were requested. (Resp.·s Br. at 17). 

Respondent's assertion amounts to a material misrepresentation of the facts of this case. 
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First, as indicated in Petitioners' opening Brief, the transcript of the trial testimony indicates that 

the Petitioners requested the forms by asking the Court whether such forms were in existence 

and were available to the parties. (A.R. V. II. 51). The Court responded in negative. (A.R. V. II. 

51). Second, as stated in Petitioners' opening Brief, Petitioners' legal assistant contacted the 

circuit clerk and requested the qualification forms. (Pet'rs' Br. at 27). The circuit clerk's office 

never provided those forms to Petitioners' counsel despite the request. (Pet'rs' Br. at 27-28). 

Petitioners had no way of knowing of the existence of the forms until they were discovered after 

the hearing on Petitioners' Motionfor New Trial and/or Remittitur. (Pet'rs' Br. at 10-11). 

Petitioners' counsel attempted to submit evidence of this request by filing a motion to 

supplement the appendix record in the case with an electronic message and affidavit evidencing 

the legal assistant's request (See April 6,2017 Petitioners' Motion for Leave to Supplement 

Record on Appeal). However, Respondent's counsel opposed this request and the motion was 

denied by subsequent order of the Court. (See April 14, 2017 Response to Petitioners' Motion 

For Leave to Supplement Record). (See also April 25, 2017 Order of Court Denying Petitioners' 

Motion for Leave). For Respondent to assert as a fact that Petitioners did not make any request 

and then to oppose presentation ofevidence ofthe request is disingenuous. Insofar as 

Respondent's counsel asserts that a request was not made, Petitioners' counsel should be 

provided leave to submit the evidence to the Court, as Respondent's counsel has opened the door 

with his erroneous assertion. 

Last, Respondent's attempts to distinguish Bennett v. Warner, 179 W. Va. 742, 372 

S.E.2d 920 (1988) are without merit. Respondent claims that Bennett "was not a challenge 

regarding the inability of counsel to adequately conduct voir dire and select jurors for trial from 

the panel ofjurors assembled, but rather a challenge to the process by which the potential jurors 
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were selected for possible jury service in the first place." (Resp.'s' Br. at 16). This belies the 

Court's summation of the appellants' assertion of error in Bennett which stated: "The Appellants 

argue that Code § 52-1-7 is mandatory in nature, and that failure to use the juror qualification 

forms deprives counsel of appropriate information needed to select an impartial jury." Id, 179 W. 

Va. at 745, 372 S.E.2d at 923 (emphasis added). Thus, the plain language ofBennett clearly 

involved counsel's ability to adequately conduct voir dire when the qualification forms are 

absent. 

Second, Respondent asserts that the statute interpreted in Bennett was repealed and 

replaced by the present statute. As explained thoroughly in Petitioners' opening Brief the change 

in the language of the statute does not change the analysis in the present case. (Pet'rs' Br. at 26

27). Although the new statute indicates that it is discretionary for a court to require jurors to 

complete the forms, the language of the statute remains that if a circuit court requires the 

completion of juror qualification forms, then said forms must be provided to counsel upon 

request. W. Va. Code § 52-1-5a(a),(e). 

Last, Respondent asserts that counsel in Bennett preserved their objection to the absence 

of the forms and Petitioners here did not. Admittedly, Petitioners counsel did not object. 

However, Petitioners' counsel is not clairvoyant and had no reason to raise an objection at the 

time of voir dire. Counsel had asked the Court if the forms were available and the Court 

responded in the negative. (A.R. V. II 51). Thus, Petitioners' counsel had no reason to raise an 

objection because counsel had been led to believe that the forms were not in existence. Thus, the 

trial court committed plain error by failing to provide Petitioners' counsel with completed juror 

qualification forms. 

12 




V. 	 ASSIGNMENT OF ERROR NO.4: RESPONDENT WHOLLY FAILS To ADDRESS THE 
LEGAL ARGUMENTS ASSERTED IN PETITIONERS' OPENING BRIEF CONCERNING 

THE COURT'S FAILURE To PERMIT EVIDENCE OF THE COUNTERSUIT 

SETTLEMENT 

Respondent's counsel argues that Petitioners failed to identify any justification under 

Rule 408(b) of the West Virginia Rules ofCivil Procedure for the introduction of Allman's 

settlement of Officer Miller's counterclaim. This a complete misrepresentation. As evidenced by 

Petitioners' opening Brief, Petitioners clearly discussed Rule 408(b) and articulated the reasons 

for which the settlement was admissible under the rule. (Pet'rs' Br. at 30). To the extent that 

Respondent's counsel ignores and thus fails to address this argument, Respondent's counsel has 

conceded error. See W. Va. R. App. P. 10(d) (Stating: "If the respondent's brief fails to respond 

to an assignment of error, the Court will assume that the respondent agrees with the Petitioners' 

view of the issue."). The same can be said for Respondent's failure to address Petitioners' 

discussion of the curative admissibility rule. (Pet'rs' Br. at 30-31 )(Resp.' s Br. at 18-20). 

Essentially, under this assignment of error Respondent's counsel fails to make any argument 

against the legal rationales asserted by Petitioners. Rather, Respondent simply asserts that 

Miller's countersuit was relevant and that the settlement was not relevant. 

In regard to the substance of Petitioners' relevancy argument, such argument tests the 

bounds of logic. Respondent contends that Miller's countersuit was relevant (but that the 

settlement was not) because Miller testified as to his injuries and time off work concerning the 

accident. (Resp. 's Br. at 18). First, assuming Miller's injuries made the countersuit relevant, this 

assertion ignores the fact that Miller did not testify at trial until after Allman. (AR. V. II. 75

(AR. V. II 206-259 (Demonstrating Miller's testimony took place on November 17, 2016)(AR. 

V. II. 370-377)(lndicating that Kevin Allman testified on November 16,2016). Thus, no 
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evidence about Miller's injuries had been admitted at the time Allman was testifying about the 

counterclaim. Second, if Respondent's counsel truly believed that the countersuit was relevant to 

show "the reasonableness of Allman similarly initiating litigation against Officer Miller to 

recover compensation" than the result of that litigation is obviously just as relevant as the filing 

of the suit itself. (Resp.'s Br. at 19). Finally, undersigned counsel is unaware of, and 

Respondent's counsel has failed to cite to, any authority for the proposition the filing of a 

countersuit is relevant to showing the "probable extent" of injuries suffered by a plaintiff. 

(Resp.'s Br. at 19). Regardless, the trial court improperly refused to pennit testimony concerning 

Allman's settlement of Miller's counterclaim. 

VI. 	 ASSIGNMENT OF ERROR NO.5: The Transcript Reveals That Respondent's 
Counsel Clearly Violated The Court's Pre-Trial Ruling Prohibiting Golden Rule 
Arguments 

Respondent does not contest that asking the jury to put themselves in the position of 

Kevin Allman would be a violation of the court's pre-trial ruling, nor does he contest that West 

Virginia law bars such arguments. Rather, Respondent, contends that no objection was made to 

his argument thus waiving any preservation of error and that, in any event, his argument to the 

jury did not violate the court's pre-trial ruling. (Resp.'s Br. at 21-22). 

Respondent asserts, without citation to any legal authority, that a failure to object to 

Respondent's violation of the Court's pre-trial ruling constitutes waiver of appellate review of 

the issue. In so doing, Respondent fails to proffer any authority or otherwise distinguish Lacy v. 

CSX Transp. Inc., 205 W. Va. 630, 636, 520 S.E.2d 418, 424 (1999), cited in Petitioners' 

opening Brief, which stands for the proposition that filing a motion in limine prior to trial 

preserves the party's objection to matters later introduced in violation of the trial court's pre-trial 

ruling. 
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Substantively, Respondent also avers that his remarks to the jury did not violate the pre

trial ruling prohibiting golden rule arguments because "there was never any suggestion, nor even 

a remote inference, that the jury should put themselves in Kevin Allman's shoes." CResp.' s Br. at 

21). Additionally, Respondent's counsel asserts that "[ e ]veryone in the courtroom knew that the 

word "you" in the question, 'Would you volunteer to step up for it?' was clearly referencing 

Kevin in the third person context, and was not referencing the jury directly or indirectly in the 

first person context." CResp.' s Sr. at 21). 

The plain text of the transcript as well as the dictionary definition of the word "you" 

dictates otherwise. Merriam Webster defines "you" as being "the one or ones being 

addressed[.]" See https:llwww.merriam-webster.com/dictionary/you accessed on June 

28, 2017. When Respondent's counsel was using the word "you" counsel was presenting a 

closing argument to the jury. CA.R. V. II 319). Thus, in that context, it is clear that when he 

stated "you" he was referring to the members of the jury. (A.R. V. II 319). 

As evidenced by the fact that the jury awarded $200,000 in general damages in the case 

when Allman only suffered approximately $10,000 in medical bills, it is clear that the improper 

argument inflamed the jury and prejudiced the Petitioners' defense. A curative jury instruction or 

an objection would have been of no help as Respondent's counsel had already "rung the bell" so 

to speak. Accordingly, Respondent violated the Court's pre-trial ruling prohibiting golden rule 

arguments. 

VII. 	 ASSIGNMENTS OF ERROR No.'s 6 & 7: PLAINTIFF FAILS To CITE To ANY 

AUTHORITY FOR THE PROPOSITION THAT HIS INJURIES ARE CONSISTENT WITH 
THE JURY'S GENERAL DAMAGE AWARD OR FOR THE PROPOSITION THAT THE 
FAILURE To DISPUTE ITEMS OF DAMAGE RELIEVES A PLAINTIFF OF THEIR 
BURDEN OF PROVING THEIR DAMAGES By A PREPONDERANCE OF THE EVIDENCE 

Respondent argues that the jury's award of $200,000 in general damages is consistent 
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with the injuries suffered by Allman in the accident. (Resp. 's Br. at 22). Respondent 

speculatively claims that "[i]t is well within the range of verdicts for injuries that result in costly 

medical treatment, missed work and lost vocational opportunities, and permanent injuries which 

adversely affect the life of the injured person. (Resp.'s Br. at 23-24). Respondent further states in 

a conclusory manner that "[a]bsolutely nothing about the verdict in this case fits within the 

definition of excessive." (Resp. 's Br. at 24). 

However, Respondent fails to cite to any case or other legal precedent indicating that his 

injuries are consistent with a similar verdict amount. In fact, other than briefly discussing the 

cases cited by Petitioners in their opening Brief, and simply stating that the Court previously 

upheld general damage verdicts in those cases that were in greater proportion to the economic 

damages than damages at issue in this case, Respondent fails to compare or show in any way 

how his own injuries in this case are similar to the injuries supporting the damages awards in 

those cases. Respondent simply relies upon his own representation to the Court that the damages 

verdict was not excessive. 

Respondent further contends that "[t]he evidence of Kevin Allman's general damages 

[were] not disputed at trial" and that by failing to dispute the general damages and the 

approximately $4,500 in lost wages that Petitioners waived any ability to assert that the evidence 

was insufficient to support the jury's damages award. (Resp.'s Br. at 23, 24). Respondent 

likewise asserts that because his tax returns were made available to Petitioners during discovery 

and that Petitioners should have presented this evidence to dispute Respondent's lost wage claim. 

(Resp. 's Br. at 23). In other words, Respondent claims that the Petitioners had the burden of 

disproving his damages assertions. 
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This position is contrary to longstanding West Virginia law. "In this jurisdiction the 

burden ofproving damages by a preponderance of the evidence rests upon the claimant [.]" Syl. 

Pt. 4, Taylor v. Elkins Home Show, Inc., 210 W. Va. 612, 558 S.E.2d 611 (2001); See also Syl. 

Pt. 4, Sammons Bros. Canst. Co. v. Elk Creek Coal Co., 135 W.Va. 656, 65 S.E.2d 94 (1951). 

Moreover, "[t]he general rule with regard to proof of damages is that such proof cannot be 

sustained by mere speculation or conjecture." Jd, 210 W. Va. 612 at Syl. Pt. 6; See also Syl. Pt. 

1, Spencer v. Steinbrecher, 152 W.Va. 490, 164 S.E.2d 710 (1968). As such, Petitioners were not 

required to put on any evidence with regard to damages. Petitioners likewise had no obligation to 

establish that speculative damage statements were inaccurate. It was Respondent who had the 

burden to establish his damages by a preponderance of the evidence and, as demonstrated by 

Petitioners' opening brief, Respondent failed to do so. 

CONCLUSION 

WHEREFORE, for the foregoing reasons and the reasons set forth in Petitioners' 

opening Brief, Petitioners Daniel W. Miller and the City of Parkersburg request that this 

Honorable Court reverse the circuit court's order denying Petitioners' Motion for New Trial 

and/or Remittitur, entered on December 29, 2016 and remand this civil action to the circuit for a 

new trial. Alternatively, Petitioners request that this Court enter a remittitur of the jury verdict 

judgment award concerning general damages and lost wages and further permit Respondent to 

either accept the reduction of the jury award or elect to have a new trial. Last, Petitioners request 

their costs and any and all other such relief allowable by law. 
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Respectfully submitted, 

DANIEL MILLER AND THE CITY OF 
PARKERSBURG, 

18 




No. 17-0080 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

DANIEL W. MILLER and THE CITY OF PARKERSBURG, 


Defendants Below, Petitioners/Appellants, 


v. 


KEVIN ALLMAN, 


Plaintiff Below, Respondent/Appellee. 


From the Circuit Court of Wood County, West Virginia 

The Honorable Jeffrey B. Reed 


Civil Action No. 14-C-2790 


CERTIFICATE OF SERVICE 


The undersigned counsel for Petitioners/Appellants, Daniel W. Miller and the City of 

Parkersburg, do hereby certify that on this fifth day of July, 2017, a true copy of the foregoing 

"Petitioners Daniel W. Miller and the City ofParkersburg's Reply Brief' has been served upon 

counsel of record by depositing same to them in the U.S. Mail, postage prepaid, sealed in an 

envelope, and addressed as follows: 

Harry G. Deitzler, Esquire 

Hill, Peterson, Carper, Bee & Deitzler, PLLC 


NorthGate Business Park 

500 Tracy Way 


Charleston, West Virginia 25311 

Counselfor Appellee 


