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ASSIGNMENTSORERROR- - -- -- .---- -----_. 

ASSIGNMENT OF ERROR 1: The trial court's instruction to the jury concerning 

the statutory duty of a public citizen to yield the right of way to an approaching emergency 

vehicle improperly stated the law as the instruction predicated the duty to yield upon the citizen's 

subjective perception of an approaching emergency vehicle. 

ASSIGNMENT OF ERROR 2: 

The trial court's instruction to the jury stating that a "higher" standard of care was 

applicable to Officer Miller, due to the fact that Miller is a police officer, was misleading and 

improperly stated the law as Officer Miller's conduct was subject to the "due care" or 

"reasonable person" standard. 

ASSIGNMENT OF ERROR 3: 

The trial court committed plain error by failing to fulfill its statutory obligation to provide 

counsel with copies of the court's completed potential juror qualification forms after Appellants' 

counsel inquired as to the existence of such forms. 

ASSIGNMENT OF ERROR 4: The trial court erred by refusing to permit 

Appellants' counsel to elicit testimony from Allman concerning Allman's agreement to settle the 

counterclaim of Officer Miller as Allman opened the door to such testimony. 

ASSIGNMENT OF ERROR 5: Appellants were prejudiced by Allman's counsel's 

violation of the court's pre-trial ruling prohibiting "golden rule" arguments in closing as 

Appellee's counsel asked the jury to put themselves in the shoes of the plaintiff in assessing 

damages. 

ASSIGNMENT OF ERROR 6: The jury's award of $200,000 in general damages to 

Appellee was monstrous, enormous, unreasonable and indicative ofjury passion. 
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ASSIGNMENT OF ERROR 7: The jury's award of $4,500 in lost wages to Allman 

was based solely upon Allman's estimate of lost wages that he sustained and thus was 

. improperly based upon speculation and conjecture. 

STATEMENT OF THE CASE 

I. STATEMENT OF RELEVANT FACTUAL BACKGROUND 

On August 22, 2013, at approximately 10:00 a.m. Parkersburg Police Officer Daniel 

Miller ("Miller" or "Officer Miller") was travelling southbound in his police cruiser on Grand 

Central Avenue in Vienna, West Virginia when he overheard radio traffic from another police 

officer on his police radio. (A.R. V. II. 213-14). The call came from Officer Ian Boice who stated 

that he was out ofhis cruiser with multiple subjects at an area in north Parkersburg. (A.R. V. II. 

213-215, 367 at p. 62-64)1. After hearing this radio transmission Officer Miller continued 

travelling along Grand Central A venue until he heard Officer Boice callout a second time 

stating that he was "in a foot pursuit." (A.R. V. II. 214). Miller observed that Boice was speaking 

with "labored breathing" and "angst" in his voice. (A.R. V. II. 214). Boice testified at trial that 

his voice during the second call likely sounded "stressed" and reflected an "officer in distress" 

because he was chasing a suspect and he didn't know what was "about to unfold[.],,(A.R. V. II. 

368 at p. 66-67). 

Due to the way Boice had called out across the police radio the second time, Miller 

became concerned that Boice's situation with the multiple subjects had become dangerous and 

thus feared for Boice's safety. (A.R. V. II. 214). At that point, Miller deemed the situation to be a 

1 Citations to full page transcripts in the appendix record are to their respective appendix record page number and 
not the page in which the transcript was originally numbered. (For example: AR. v. n. I). Citations to condensed 
transcripts, which contain multiple pages of the transcript on one page, reference the appendix record number first 
and then the page number of the original transcript to which counsel is citing. (For example: A.R. V. IV. 1, pp. 2-4). 
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potential emergency. (A.R. V. II. 215-216). Miller then activated his lights and siren because he 

"knew [he] needed to get there quickly." (A.R. V. II. 216). 

After activating his lights and siren, Miller continued travelling southbound on Grand 

Central Avenue in the direction ofnorth Parkersburg. (A.R. V. II. 217). Grand Central Avenue 

later becomes, or turns into, Murdoch Avenue at the road's intersection with Lakeview Drive. 

(A.R. V. I.V. 2 at p. 7). The road constituting Grand Central Avenue and Murdoch Avenue 

consists of three northbound lanes and three southbound lanes separated by a center turning lane. 

(A.R. V. III. 89). 

(A.R. V. lli. 89). The intersection depicted in the image is the Lakeview drive intersection. Grand Central Avenue 
proceeds horizontally into the intersection from the left side of the image then becomes Murdoch A venue as it exits 
the intersection to the right. The road proceeding vertically from the intersection toward the top of the image is 
Lakeview Drive. The large brown roof in the bottom right comer of the photo depicts Buffalo Wild Wings 
restaurant. The vehicles depicted in the image bear no relationship to any vehicles involved in the accident and are 
simply vehicles that were apparently on the road when this satellite photo was taken. 
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As Officer Miller traveled south toward the Lakeview intersection he approached and 

passed several vehicles also travelling southbound. In the area of a Home Depot store located on 

Grand Central A venue, Miller approached and passed the vehicle of Richard and Judy Corbitt 

(A.R. V. IV. 22 at p. 10; 41 at pp. 7-8). Mr. Corbitt who was driving, and Mrs. Corbitt, who was 

a passenger both heard Miller's siren and saw his emergency lights as he approached their 

vehicle from behind. (A.R. V. IV. 22, p. 9; 41, pp. 7-8). Miller then passed the Corbitts on the 

left and proceeded south. (A.R. V. IV. 22, p. 12; 41, pp. 7-8). 

Also in the general vicinity of the Home Depot store Miller approached the vehicle of 

Jeffrey and Debra Higgins as he continued travelling south. (A.R. V. IV. 2, p. 7; 15, pp. 6-7). 

Mr. Higgins was driving the vehicle and both he and Mrs. Higgins heard Miller's sirens and saw 

flashing emergency lights as Miller approached. (A.R. V. IV. 2, pp. 7-8; 15, pp. 6-7). Upon 

hearing the sirens and seeing the lights, Mr. Higgins maneuvered his vehicle to allow Miller to 

pass. (A.R. V. IV. 2, pp. 7-8). 

After Miller passed the Corbitts and the Higgins' vehicles and headed toward the 

Lakeview intersection, both Mr. Corbitt and Mr. Higgins caught back up to Officer Miller in the 

area approaching the Lakeview intersection. (A.R. V. IV. 3, p. 9; 23, pp. 13-14). Miller testified 

that he had previously recalled that he stopped at the Lakeview intersection before proceeding 

through but that in actuality he believed that is was more accurate that he slowed. (A.R. V. II. 

245). Mr. Corbitt and Mr. Higgins both observed Officer Miller approach and clear the Lakeview 

intersection. Mr. Corbitt, who was a fire truck driver for thirty four years and an ambulance 

driver for nineteen, observed that Miller proceeded through the intersection with "due care." 

(A.R. V. IV. 21 pp. 6-7; 25, p. 22). Mr. Higgins recalled that Miller apparently braked and 
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slowed before proceeding through the intersection as he saw the cruiser's brake lights come on. 

(A.R. V. N. 3, p. 12). 

Positioned southbound at the Lakeview intersection in the center turning lane attempting 

to turn left onto Lakeview Drive was driver Cheryl Lauderman and passenger Kameron Morris. 

(A.R. V. N. 92, p. 6). Lauderman and Morris, who were sitting stationary while waiting to turn, 

both perceived the police cruiser as it passed them on the right at what they believed to be a high 

rate of speed with its' siren activated.(A.R. V. IV. 76, pp. 9-10; 92, pp. 6-7; 93, p. 8). 

After Miller's cruiser cleared the intersection, it veered to the far right southbound lane in 

order to avoid cars situated in the center left hand southbound lanes. (A.R. V. IV. 4, pp. 13-14; 

23, p. 16; 43, p. 13; 59, pp. 31-32). One of those vehicles was being driven by Andrea Davis who 

was in the center southbound lane of Murdoch Avenue after the Lakeview intersection. (A.R. V. 

IV. at 54, p 12; 55, pp. 13-14). Ms. Davis saw the police cruiser's lights and heard its siren as it 

approached her. (A.R. V. IV. 55 pp. 15-16). Rather than pulling her vehicle to the right to yield 

to the cruiser, Davis slowed in the center lane. (A.R. V. IV. 55, p. 14). 

At approximately the same time, Kevin Allman ("Allman") proceeded in his vehicle to 

the exit of a parking lot located adjacent to a Buffalo Wild Wings restaurant just past the 

Lakeview intersection to turn right onto Murdoch Avenue south. (A.R. V. II 370, p. 76). As 

Jeffrey Higgins cleared the Lakeview intersection, Higgins observed Allman's car at the exit of 

parking lot and stated to his wife: "I think he's [Allman] is going to pull out in front of that cop." 

(A.R. V. IV. 4, p. 15). Also at this time, Andrea Davis noticed Allman about to pull up to the 

edge of the parking lot with his window down, do a "California roll", and then proceed to pull 

out. (A.R. V. IV. 56, pp. 19-20). Davis "grabbed a hold of [her] steering wheel" when she saw 
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Allman attempting to pull out and stated to herself: "Why are you doing this? Stop. Don't pull 

out. Because there's a cop coming." (A.R. V. IV. 56, p. 16). 

Allman then proceeded to pull out. (A.R. V. II. 370, p. 76). Allman asserts that he turned 

left to look toward the Lakeview intersection to check for traffic before pulling out of the parking 

lot, then proceeded to pull out into the curb lane. (A.R. V. II. 370, p. 76). Allman claims that it 

was not until he pulled out that he saw the police cruiser approaching with its lights activated. 

(A.R. V. II. 370, p. 76). Allman then made the "conscious" effort to shift to the center 

southbound lane of traffic. (A.R. V. II. 370, p. 76). Immediately thereafter, Officer Miller's 

cruiser collided with Allman's car in a rear end collision. (A.R. V. II. 370, p. 376). Both Officer 

Miller and Allman sustained injuries in the accident (A.R. V. III. 128). 

The evidence at trial was controverted as to whether or not Allman should have seen the 

police cruiser and yielded by remaining stopped in the parking lot had he exercised reasonable 

care. Jeffrey Higgins, Debra Higgins, Judy Corbitt, and Andrea Davis each testified that the 

lights and siren ofthe police cruiser were activated from at least the Lakeview intersection until 

the location of the accident. (A.R. V. IV. 3, p. 10; 4, p. 16; 15, pp. 7-8; 42, p. 12; 57 p. 22). 

Jeffrey Higgins and Davis both stated that they would have thought that Mr. Allman could have 

heard the siren or saw the lights. Higgins stated that he could hear the siren as far back as the 

intersection and that he "couldn't understand why anyone else wouldn't have heard it also." (A.R. 

V. N. 5, p. 17). Davis likewise testified that she "would have thought" that Allman would have 

seen and heard the police car because she "was in that situation and" she "seen and heard" the 

cruiser. (A.R. V. N. 57, p. 22-23). 

Richard Corbitt testified that he has hearing issues and that that the police cruiser was out 

ofhis hearing range after it cleared the intersection, however, he did observe that the police 
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cruiser's lights were activated from the intersection until the accident. (A.R. V. N. 24, p. 18). 

Corbitt believed that Allman should not have pulled out of the parking lot in front ofMiller 

because Allman could have seen the police cruiser ifhe had been keeping a proper lookout. 

(A.R. V. IV. 24, p. 20; 25, p. 21-22). This testimony was supported by Appellants' expert, Steve 

Chewning who testified that Allman had a clear view of the Lakeview intersection when Allman 

was about to pull out of the parking lot. (A.R. V. VII. 187). 

On the other hand, Cheryl Lauderman and Kameron Morris testified that testified that 

although the sirens ofthe police cruiser were activated from the Lakeview intersection until the 

point of impact they did not believe that Allman had sufficient time to perceive Officer Miller's 

cruiser and avoid the accident by stopping prior to pulling out. (A.R. V. IV. 78, pp. 18-19)(A.R. 

V. IV. 93, p. 9-11). Additionally, Lauderman testified that the emergency lights were activated in 

addition to the sirens from the Lakeview intersection until impact. (A.R. V. N. 92, p. 6). 

Laudennan and Morris's testimony was corroborated by Deputy Sheriff Brett Pickens, who 

assisted in the investigation and reconstruction of the accident. It was Pickens' opinion that there 

was no way that Miller stopped before proceeding through the intersection and essentially that 

Allman could not have perceived the police cruiser in sufficient time to react. (AR. V. II. 135

136). 

The only fact witness to testify that he neither heard the sirens nor or saw the emergency 

lights was Jim Hively who was sitting stationary in traffic behind a box truck on the north side of 

Murdoch Avenue across from Buffalo Wild Wings. (AR. V. II. 356). 

Wood County Deputy Sheriff G. Mike Deem was the lead investigator for the Wood 

County crash investigation team and issued a written accident report. (AR. V. II. 379, p. 109). 

As a result of his investigation, Deputy Deem concluded that Officer Miller's actions did not 
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contribute to the accident. (A.R. V. II. 379, p. 10; 380, p. 113). Deem concluded that Allman 

caused or contributed to the accident by failing to yield the right ofway to an emergency vehicle 

and by failing to yield generally, both in violation of West Virginia law. (A.R. V. II. 380 p. 

113). 

II. STATEMENT OF RELEVANT PROCEDURAL HISTORY 

Plaintiff Below, Appellee herein, Kevin Allman filed the present civil action against 

Daniel Miller and the City of Parkersburg on October 14, 2014. (A.R. V. 1. 1). Specifically, 

Allman asserted claims of negligence, gross negligence, reckless and wanton conduct, and strict 

liability against Officer Miller. (A.R V.!. 9-10, 12). Allman also asserted claims of independent 

negligence for negligent hiring, retention, training and/or supervision and vicarious liability 

against the City of Parkersburg. (A.R V. 1.10-11). Appellants filed an answer generally denying 

liability. (A.R. V. 1. 15-27). Thereafter, Miller and his wife filed a counterclaim against Miller 

asserting that Allman's negligence was the proximate cause of the car accident and Miller's 

resulting injuries. (A.R. V. I. 31-34). 

The matter was tried before the jury from November 15, 2016 to November 17, 2016. 

The issues to be tried before the jury were significantly narrowed before trial. First, Allman 

withdrew his claims of independent negligence against the City of Parkersburg and his personal 

liability claims against Officer Miller for reckless and wanton conduct. (A.R V. 1. 28-29, 127

128) Second, the Court granted Officer Miller's motion for summary judgment on Allman's 

strict liability claim. (A.R. V. II. 2-4). Third, Officer Miller and his wife Melissa's counterclaim 

was dismissed after Allman settled the counterclaim with the Millers (A.R. V. I. 130-132) Thus, 

Allman's claim of vicarious liability asserted against the City of Parkersburg for the alleged 
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negligence of Officer Miller was the only remaining claim of Plaintiffs to be tried before the 

jury. 

Prior to trial, the court also made several pre-trial rulings, some of which, are relevant to 

the instant appeal. First, the court granted without objection Appellants' motion to exclude 

"golden rule arguments" to the jury or otherwise ask the jury to put themselves in the shoes of 

the Plaintiff. (A.R. V. I 124-126)(A.R. V. II 26). Second, the Court granted Appellee's motion in 

limine to exclude evidence or testimony concerning the fact that Allmain had paid to settle 

Officer Miller's counterclaim. (A.R. V. 1. 35)(A.R. V. II 13,14,27). 

Before trial began, Appellants' counsel requested a juror list from the court clerk. At trial 

counsel inquired of the court immediately prior to voir dire as to whether Of not completed juror 

qualification fonns were available to the parties to review before jury selection. (A.R. V. II. 18). 

The court provided Appellants' counsel with a copy of a list of the names of potential jurors 

before the trial. Upon counsel's inquiry at trial, however, the court but infonned counsel that it 

was unaware of the existence of any such completed qualification fonns. (A.R. V. II. 18)(A.R. 

V. N. 118-119). 

At the conclusion of the testimony and evidence on November 17, 2016 the jury 

conducted its deliberations. (A.R. V. I. 133-134). On the same date, the jury feturned a verdict 

finding Officer Miller to have negligently caused the accident and awarding Allman $9,387.50 in 

damages for past medical expenses, $4,500.00 in lost wages, and $200,000.00 in general 

damages fOf pain, annoyance, inconvenience, humiliation, and lost enjoyment of life. (A.R. V. I 

133-134). A judgment order in the amount of the $213,887.50 verdict was entered on November 

18,2016. (A.R. V. 1. 133-134). 
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On December 1, 2016, Appellants filed a Motion for New Trial and/or Motion for 

Remittitur. In the Motion, Appellants asserted that: (1) The trial court improperly instructed the 

jury with regard to Plaintiffs duty to yield to an emergency vehicle and the appropriate standard 

of care applicable to Officer Miller; (2) The trial court erred in refusing to pennit Petitioner's 

Counsel the opportunity to cross examine the Appellee concerning Appellee's decision to settle 

Officer Miller's counterclaim; (3) The trial court should order a new trial or enter a remittitur 

reducing the jury's award of $200,000 in general damages as the award was monstrous 

enormous, and unreasonable; (4) The trial court should order a new trial or enter a remittitur 

reducing the jury's award of $4,500.00 for lost wages as this amount was based upon speCUlation 

and conjecture, and; (5) The trial court should reduce the verdict by the amount of first party 

insurance proceeds received by Allman in payment for medical treatment resulting from his 

injuries pursuant to the West Virginia Governmental Tort Claims and Insurance Reform Act. 

(A.R. v. I. 42-66). 

The trial court heard oral argument on the motion on December 28,2016. Ruling orally 

from the bench and by order entered on December 29, 2016, the trial court granted in part and 

denied in part, Petitioners' Motion for New Trial And/Or Motion for Remittitur. (A.R. V. I. 135

137). The court granted a reduction of the jury verdict in the amount of $4,477.13, for the 

amount of first party insurance proceeds received by Appellee that are subject to subrogation by 

the insurance carrier. (A.R. V. I. 135-137). This resulted in the jury's verdict being reduced to a 

$209,410.37 judgment in favor of Plaintiff. (A.R. V. I. 135-137). The Court denied all other 

relief requested by Appellants. Immediately following court's ruling on the Motionfor New Trial 

and/or Remittitur, Appellants' counsel discovered that completed juror qualification forms were 

filed with the court clerk approximately seven days before trial, thus making it available to the 

10 


http:209,410.37
http:4,477.13
http:4,500.00


court and thus to counsel to review prior to jury selection. Appellants filed their Notice of 

Appeal with this Honorable Court on January 27, 2017 appealing the trial court's failure to grant 

in whole their Motion for New Trial and/or Remittitur. 

SUMMARY OF ARGUMENT 

The trial court erred by failing to grant Appellants a new trial when the jury was provided 

with erroneous instructions on substantive law, the court failed to provide counsel with juror 

qualification fonns upon request, and the court prohibited Appellants' counsel from eliciting 

testimony or evidence concerning the fact that Allman paid to settle Miller's counterclaim after 

Allman opened the door to such testimony. 

First, pursuant to well established legal precedent a jury instruction that improperly 

states the law or misleads the jury is erroneous and presumed to be prejudicial thus constituting 

reversible error. The lower court erroneously instructed the jury concerning the duty of to yield 

to an emergency vehicle by predicating the duty to yield upon a driver's subjective perception of 

the approaching emergency vehicle. Additionally, the court misled the jury by instructing the 

jury that Officer Miller's conduct, as a police officer, was simultaneously subject to a standard of 

reasonable care as well as a "higher" standard ofcare. 

Next, West Virginia Code section 52-1-5a(e) mandates that a trial court provide 

completed juror qualification fonns of potential trial jurors to counsel upon request. The trial 

court was in possession of completed juror qualification fonns approximately one week prior to 

trial. The trial court and the court clerk failed to fulfill its statutory obligation to provide the 

fonns to counsel when the court infonned counsel, immediately prior to jury selection upon 

counsel's inquiry, that the court was unaware of any such fonns being available for review by 

the parties. 

11 




Moreover, as a general rule, settlement negotiations are inadmissible. During the trial 

below, Appellee's counsel elicited testimony from Allman concerning the fact that Miller filed a 

counterclaim against Allman to demonstrate that Miller had a financial motive to lie and assert 

that he was not at fault for the accident. Thus Appellee opened the door to the settlement by 

placing the counterclaim in issue. The trial court, however, prohibited Appellants' counsel from 

cross examining Allman concerning the fact that he paid to settle Miller's counterclaim. 

The circuit court also committed reversible error by failing to grant a new trial or enter a 

remittitur of the jury verdict in light of the facts that as Allman's counsel inflamed the jury by 

asking the jury to themselves in the shoes of the plaintiff when assessing damages, the jury 

returned a $200,000 verdict for general damages that was monstrous and unreasonable in light of 

Allman's injuries, and the jury's award of $4,500 in lost wages was based entirely upon 

speculation. 

First, arguments to the jury asking them to put themselves in the position of the plaintiff 

when assessing damages are improper. During the course of closing argument, Allman's counsel 

asked the jury to assess general damages by determining how much it would be worth for one of 

them to volunteer to be in the same type of accident and receive the same type of injuries as 

Allman. This violated the court's pre-trial ruling prohibiting golden rule arguments at trial and 

improperly asked the jury to discard an objective analysis for general damages in exchange for a 

subjective analysis. 

Second, damage awards are to be set aside by the court when they are monstrous, 

enormous, or at first blush unreasonable. Here, the jury's award of $200,000 in general damages 

was monstrous and unreasonable as Allman's injuries do not support such an award. As a result 

of the accident Allman received a concussion, suffered from lower back pain, and had post
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concussion syndrome. The day following the accident Allman participated in a physical agility 

test. Allman's physical injuries had resolved by the time that he returned to work in 

approximately five weeks, although he claimed to suffer from anxiety and anger outbursts as a 

result of the accident. Allman has not received medical treatment for his physical injuries 

resulting from the accident since the fall of2013 and he further has not received treatment for his 

anxiety and anger outbursts allegedly caused by the accident since February 2014. As such, the 

general damages award was not based upon the evidence. 

Last, evidence based upon speculation or conjecture is insufficient to support a damage 

award. Allman's only evidence concerning his lost wages was his own speculative testimony that 

he suffered about $4,500 in lost wages. Lost wages could easily be calculated with use of pay 

stubs and/or tax returns. However, despite having the burden to prove damages, Allman failed to 

provide any evidence or testimony indicative of the amount of lost wages that he suffered as a 

result ofhis injuries. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18(a) of the WEST VIRGINIA RULES OF APPELLATE PROCEDURE, oral 

argument is necessary in this appeal as the decisional process of this Court would be 

significantly aided by oral argument. 

Accordingly, Appellants' request oral argument pursuant to Rule 19 as the instant appeal 

involves assignments of error concerning the lower court's application of settled law. 

Specifically, assignments of error with regard to the statutory duty to yield to an emergency 

vehicle, the appropriate standard of care governing an emergency vehicle driver, the duty of the 

trial court to provide juror qualification forms upon request, the admissibility of settlement 

negotiations at trial pursuant to the WEST VIRGINIA RULES OF EVIDENCE and the cumulative 
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evidence doctrine, and the excessiveness of damages are assignments of error that concern 

application ofsettled law. W. VA. R. APP. P. 19(a). 

Appellants' previously stated assignments of error regarding interpretation of the duty to 

yield to an emergency vehicle, the standard of care applicable to emergency drivers as well, the 

duty to provide juror qualification forms to counsel upon request and the admissibility of 

settlement agreements also involve assertions by Appellants' of an "unsustainable exercise of 

discretion where the law governing the discretion is settled[.]" Id. Finally Appellants' 

assignments of error relating to the jury's assessment of damages involves assertions of 

"insufficient evidence." Id. Thus, Rule 19 argument is appropriate. Appellants believe that the 

ten-minute maximum time for argument is sufficient. W. VA. R. APP. P. 19(e). 

In the event that the Court determines that any of the Appellants' assignments of error 

concern "issues of first impression" Rule 20 oral argument is appropriate. W . VA. R. ApP. P. 

20(a). Appellants believe that the twenty-minute maximum time for argument is sufficient. W. 

VA. R. APP. P. 20(e). 

Appellants assert that a memorandum decision is not appropriate in this matter, pursuant 

to Rule 21, and, instead, the issuance of an opinion is warranted pursuant to Rule 22. 

ARGUMENT 

I. STANDARD OF REVIEW 

"Although the ruling of a trial court in granting or denying a motion for a new trial is 

entitled to great respect and weight, the trial court's ruling will be reversed on appeal when it is 

clear that the trial court has acted under some misapprehension of the law or the evidence." Syi. 

Pt. 3, Carpenter v. Luke, 225 W. Va. 35, 689 S.E.2d 247 (2009); See also Syl. PtA, Sanders v. 

Georgia-Pacific Corp., 159 W.Va. 621, 225 S.E.2d 218 (1976). 
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In general, a trial court's denial of a motion for new trial is subject to an abuse of 

discretion standard on appeal. See Tennant v. Marion Health Care Found., Inc., 194 W. Va. 97, 

104,459 S.E.2d 374, 381 (1995) (Stating: "As a general proposition, we review a circuit court's 

rulings on a motion for a new trial under an abuse of discretion standard.")(Citing In re State 

Public Building Asbestos Litigation, 193 W.Va. 119,454 S.E.2d 413 (1994». However, factual 

findings underlying the denial of a motion for new trial are subject to review for clear error and 

conclusions oflaw are subject to de novo review. Tennant, 194 W. Va. at 104,459 S.E.2d at 381. 

As stated by this Honorable Court: 

[A]s to new trials, permitted under Rule 59 of the West Virginia 
Rules ofCivil Procedure, the general standard ofreview is whether 
the ruling of the circuit court constituted an abuse of discretion, 
subject to a clearly erroneous standard as to findings of fact and a 
de novo standard as to conclusions of law. 

Stevenson v. Indep. Coal Co., 227 W. Va. 368,374, 709 S.E.2d 723, 729 (2011) (Citing Jones v. 

Setser, 224 W.Va. 483, 488, 686 S.E.2d 623, 628 (2009) and Peters v. Rivers Edge Mining, Inc., 

224 W.Va. 160, 172-73,680 S.E.2d 791, 803-04 (2009). 

"[A]n abuse of discretion occurs when a material factor deserving significant weight is 

ignored, when an improper factor is relied upon, or when all proper and no improper factors are 

assessed but the circuit court makes a serious mistake in weighing them." State v. LaRock, 196 

W. Va. 294, 307,470 S.E.2d 613,626 (l996)(Quoting Gentry v. Mangum, 195 W.Va. 512,520, 

466 S.E.2d 171, 179 n. 6 (1995). Essentially, "abuse of discretion review is limited to analyzing 

whether the circuit court engaged in a proper balancing of applicable factors[.]" Shafer v. Kings 

Tire Serv., Inc., 215 W. Va. 169,177,597 S.E.2d 302, 310 (2004). 

"A finding is 'clearly erroneous' when, although there is evidence to support it, the 

reviewing court on the entire evidence is left with the definite and firm conviction that a mistake 
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has been committed." Syl. Pt. 1, In Interest ofTiffany Marie S., 196 W. Va. 223, 470 S.E.2d 177 

(1996)(Quoting in part); See also Syl. Pt. 2, Thorne v. Comer, 215 W. Va. 283,285, 599 S.E.2d 

706, 708 (2004). "When employing the de novo standard of review" the Court reviews "anew the 

findings and conclusions of the circuit court, affording no deference to the lower court's ruling." 

Blake v. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 475, 498 S.E.2d 41,47 (1997)(Citing 

West Virginia Div. ofEnvtl. Protection v. Kingwood Coal Co., 200 W.Va. 734, 745,490 S.E.2d 

823,834 (1997». The tenn 'hearing de novo' means '[g]enerally, a new hearing or a hearing for 

the second time, contemplating an entire trial in same manner in which matter was originally 

heard and a review of previous hearing. Trying matter anew the same as if it had not been heard 

before and as ifno decision had been previously rendered." W. Virginia Div. ofEnvtl. Prot. v. 

Kingwood Coal Co., 200 W. Va. 734, 745, 490 S.E.2d 823, 834 (1997)(Quoting Black's Law 

Dictionary 721 (6th ed.1990)(emphasis in original). 

II. 	 ASSIGNMENT OF ERROR 1: THE TRIAL COURT'S INSTRUCTION To THE 
JURY CONCERNING THE STATUTORY DuTY OF A PUBLIC CITIZEN To YIELD 
THE RIGHT OF WAY To .AN ApPROACHING EMERGENCY VEIDCLE WAS AN 

IMPROPER STATEMENT OF THE LAW As THE INSTRUCTION PREDICATED THE 

DuTY To YIELD UPON THE PUBLIC CITIZEN'S SUBJECTIVE PERCEPTION OF 
THE APPROACHING EMERGENCY VEIDCLE 

The trial court erred by erroneously instructing the jury concerning the statutory duty of a 

driver to yield to an approaching emergency vehicle. At trial, the court adopted plaintiff's 

proposed jury instruction number four and instructed the jury as follows: 

Upon the immediate approach of an authorized emergency vehicle, 
such as a police car, operating emergency lights and siren, West 
Virginia Code § 17C-9-5 requires that the driver of every other 
vehicle shall yield the right-of-way and shall immediately drive to 
a position parallel to, and as close as possible to, the right-hand 
edge or curb of the roadway clear of any intersection and shall stop 
and remain in such position until the authorized emergency vehicle 
has passed, except when otherwise directed by a police officer. 
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The required compliance with that code section is contingent 
upon the other vehicle driver having the opportunity to 
perceive (see or hear) the approaching police car. That other 
driver is not expected to yield and pull over in response to the 
approach of an emergency vehicle if that driver does not see or 
hear the emergency vehicle within sufficient time to react as 
required by law. Also, the emergency vehicle law does not 
operate to relieve the driver of an police car, regardless of his 
lights and siren, from the duty to drive with due regard for the 
safety of all person using the highway. 

(A.R. V. II 298)(See also A.R. V. I 238)(emphasis added). 

Appellants filed an objection to this instruction with the Court on the basis that the 

instruction inaccurately predicated the duty to yield to an emergency vehicle upon the drivers' 

sensory perception of the approaching emergency vehicle and also filed a motion for new trial on 

the same ground. (A.R. V. 1. 42-43,141). Appellants' written objection stated as follows: 

Paragraph 2 of Plaintiffs instruction states that a driver must yield 
the right of way and pull to the right hand curb ofthe road only 
when the driver has the opportunity [to] hear or see the 
approaching police car. Plaintiff then cites to W.Va. Code § 17C
9-5 for this proposition. Nowhere in the text of W.Va. Code § 
17C-9-5 does it state that an individual's duty to yield and pull 
to the curb is contingent upon the driver's sensory perception 
of the approaching police vehicle and Plaintiff cites no case law 
in support. 

(A.R. V. 1. 141)(emphasis added). 

Under West Virginia law, a trial court "has broad discretion in fonnulating its charge to 

the jury, so long as the charge accurately reflects the law." Syl. Pt. 4, State v. Guthrie, 194 W. 

Va. 657, 461 S.E.2d 163 (1995)(Quoting in part)). However, a trial court abuses its discretion 

when it gives a jury instruction that is an instruction that is erroneous or an inaccurate statement 

of the appropriate legal standard. As stated by this Honorable Court, a jury instruction is 

"erroneous" if it has the "reasonable potential to mislead the jury as to the correct legal principle 

or does not adequately infonn the jury on the law." State v. Miller, 197 W. Va. 588, 607, 476 
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S.E.2d 535, 554 (1996). "An erroneous instruction is presumed to be prejudicial and warrants a 

new trial unless it appears that the complaining party was not prejudiced by such instruction." 

Syi. Pt. 4, Matheny v. Fairmont Gen. Hosp., Inc., 212 W. Va. 740, 575 S.E. 2d 350 

(2002)(Brackets and quotations omitted)(Quoting Syi. Pt. 2, Hollen v. Linger, 151 W.Va. 255, 

151 S.E.2d 330 (1966»(See also Syi. Pt. 5, Gen. Pipeline Const., Inc. v. Hairston, 234 W. Va. 

274, 765 S.E.2d 163 (2014) stating: "[I]t is reversible error to give an instruction which is 

misleading and misstates the law applicable to the facts."). When a trial court's "statement" of 

the applicable "legal standard" in a jury instruction is challenged on appeal, the trial court's 

"statement" of the law is subject to "de novo review[.]" Hairston, 234 W. Va. at 274; (Quoting in 

part State v. Guthrie, 194 W.Va. 657,671,461 S.E.2d 163, 177 (1995». 

The trial court's statement of the law in the instruction at issue was based upon its 

interpretation ofWest Virginia Code § 17C-9-5. 

West Virginia Code § 17C-9-5 states in relevant part: 

(a) Upon the immediate approach of an authorized emergency 
vehicle equipped with at least one flashing lighted lamp of a 
color authorized by section twenty-six, article fifteen of this 
chapter, which is visible under normal atmospheric conditions 
from a distance of five hundred feet to the front of such vehicle 
other than a police vehicle when operated as an authorized 
emergency vehicle, and when the driver is giving audible signal 
by siren, exhaust whistle, or bell: 

(1) The driver of every other vehicle shall yield the right-of
way and shall immediately drive to a position parallel to, and 
as close as possible to, the right-hand edge or curb of the 
roadway clear of any intersection and shall stop and remain in 
such position until the authorized emergency vehicle has 
passed, except when otherwise directed by a police officer. 

W. Va. Code § 17C-9-5(a)(1)(emphasis added). 
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Pursuant to traditional canons of statutory interpretation: "A statutory provision which is 

clear and unambiguous and plainly expresses the legislative intent will not be interpreted by the 

courts but will be given full force and effect." SyI. Pt. 2, State v. Epperly, 135 W. Va. 877, 65 

S.E. 2d 488 (1951); See also SyI. Pt. 1, State v. Jarvis, 199 W. Va. 635,487 S.E. 2d 293 (1997). 

In the same vein "[i]t is not for [courts] to arbitrarily to read into [a statute] that which it does not 

say. Just as courts are not to eliminate through judicial interpretation words that were purposely 

included, we are obliged not to add to statutes something the Legislature purposely omitted." 

Subcarrier Commc'ns, Inc. v. Nield, 218 W. Va. 292, 299,624 S.E. 2d 729, 736 (2005)(Quoting 

Longwell v. Board ofEduc. of County ofMarshall, 213 W.Va. 486, 49, 583 S.B. 2d 109, 114 

(2003). 

Here, the statute is clear and unambiguous. A driver has a duty to yield the right of way, 

drive to the right hand curb or roadway, and stop, when an emergency vehicle approaches with 

its siren and lights activated regardless of whether or not the emergency vehicle is actually 

perceived by the driver with sufficient time to react. In other words, the fact that the emergency 

vehicles lights and siren are activated is sufficient to provide surrounding drivers with 

constructive notice of the emergency vehicle. The trial court's instruction, however, modifies the 

statute and limits the duty to yield to a driver's subjective perception of the approaching 

emergency vehicle. 

This interpretation is consistent with this Court's interpretation of West Virginia Code § 

17C-9-5. In Davis v. Cross, 152 W. Va. 540, 542, 164 S.E.2d 899 (1968) this Court held that a 

driver's duty to yield to an approaching emergency vehicle is not contingent upon that driver's 

perception of an approaching emergency vehicle. In that case, Nathan Davis was riding a Honda 

motorcycle west on First Street in Elkins West Virginia when, as he approached an intersection 
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with Kerens A venue, a fire truck proceeded into the intersection from Kerens A venue in a 

southward direction. The firetruck did not stop at the intersection and turned west onto First 

Street. Davis struck the fire truck in the area behind the driver's door. Davis testified at trial that 

he did not hear any sirens or see any lights activated on the fire truck as he proceeded toward the 

intersection. All other witnesses at trial testified that they observed either the fire trucks lights or 

sirens immediately before the accident. 

Davis filed suit against the fire truck driver, Darrell Cross and the truck owner, the City 

of Elkins, among others, alleging that Cross was negligent in failing to stop at the intersection 

and that the manner in which Cross made the turn onto First Street was negligent. A jury 

returned a verdict in favor of Davis finding that Cross was negligent. The trial court set aside the 

verdict and entered judgment in favor of Cross. Davis appealed. 

The Court affmned the trial court's action in setting aside of the verdict and directing 

judgment in favor of Cross finding that the trial court's action was supported by the evidence. In 

so doing, it found that the fact that "[t]he plaintiff said he did not hear the fire truck's siren; nor 

did he see any lights" was not dispositive of his duty to yield to an emergency.vehicle. Id, 152 

W. Va. at 545,547-48, 164 S.E.2d at 902-03.The Court went on to find that the Plaintiff failed to 

yield to the fire truck despite the fact that "all of the positive evidence in the record" indicated 

that the fire truck "sounded an audible signal and exhibited the necessary red lights[.]" Id, 152 

W. Va. at 547, 164 S.E.2d at 903. 

Finally, the Court stated that since the fire trucks lights and sirens were activated, Cross 

"had a right to believe that other drivers in the area would observe the provisions of Code, 1931, 

17C-9-5, as amended" by yielding.ld" 152 W. Va. at 546, 164 S.E.2d at 903. In other words, if 

an emergency vehicle's lights and siren are activated then other drivers are presumed to have 
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notice of the approaching emergency vehicle with sufficient time to react and are expected to 

yield, which makes logical sense. An emergency vehicle driver cannot be expected to have 

knowledge of the subjective perception capabilities of every other driver on the road as he or she 

responds to an emergency call. If the lights and siren are activated and others can observe them 

then it is unfair to allow another driver to escape their duty to yield simply because that 

particular driver may negligently fail keep a lookout for emergency vehicles. 

In this case, the erroneous instruction prevented the jury from determining whether 

Allman should have observed the cruiser's lights and siren with sufficient time to react and 

should have yielded to the police cruiser. Thus the instruction essentially rendered the testimony 

of several eyewitnesses meaningless. For example, witness Andrea Davis, who was positioned 

closest to the accident, testified that she was aware the police cruiser was approaching her from 

behind with its lights and siren activated, that she reacted to the cruiser and slowed her vehicle, 

and that she believed that Allman should have seen or heard the cruiser the cruiser as it 

approached. (A.R. V. IV. 55, pp. 15-16; 56, pp. 17-20; 57, pp. 21-23). Davis recalled that when 

she saw Allman pulling out that she "kept thinking" to herself"[ w]hy are you doing this? Stop. 

Don't pullout. Because there's a cop coming." (A.R. V. IV. 56, p. 19). Davis also testified that 

Allman did not stop but simply did a "California roll" prior to pulling out. (A.R. V. IV. 56, pp. 

19-20). 

Jeffrey Higgins, likewise testified that he observed the lights activated on the cruiser from 

the point of the intersection until impact. (A.R. V. IV. 4, p. 16). As Allman proceeded to pull out, 

Higgins stated to his wife: "I think he's going to pull in front of that cop" (A.R. V. IV. 4, p. 15). 

Higgins explained that he could hear the police cruiser and thus "couldn't understand why 

anyone else wouldn't have heard it also." (A.R. V. IV. 5, p. 17). Likewise, Richard Corbitt a 
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veteran fire truck and ambulance driver who was also positioned near the Lakeview intersection, 

testified that he believed that Allman could have seen the police cruiser's lights and that Allman 

should have not pulled out in front of the police cruiser. (A.R. V. IV. 24, p. 18; 25, p. 22). 

Regardless of this testimony, the jury was not permitted to lawfully determine whether Allman 

should pave perceived the police cruiser with sufficient time to react and yield under the trial 

court's instruction. Thus, the jury was prevented from determining that Allman was prima facie 

negligent in failing to yield. Accordingly, the court's instruction was an erroneous statement of 

the law and this matter should be reversed and remanded for a new trial. 

III. 	 ASSIGNMENT OF ERROR 2: THE TRIAL COURT'S INSTRUCTION To THE 
JURY CONCERNING THE STANDARD OF CARE APPLICABLE To OFFICER 
MILLER WAS MISLEADING, CONFUSING, AND AN IMPROPER STATEMENT OF 
THE LAW INSOFAR As IT INSTRUCTED THE JURY THAT A "HIGHER" 
STANDARD OF CARE WAS APPLICABLE To OFFICER MILLER 

The trial court's instruction to the jury to the effect that a "higher" standard of care was 

applicable to Officer Miller was a misleading and an inaccurate statement of the law. As stated in 

the preceding argument section, a jury instruction that is misleading or an inaccurate statement of 

the law is erroneous and presumed to be prejudicial. See Syl. Pt. 4, Matheny v. Fairmont Gen. 

Hasp., Inc., 212 W. Va. 740 (2002); See also Syl. Pt. 5, Gen. Pipeline Const., Inc. v. Hairston, 

234 W. Va. 274, 765 S.E.2d 163 (2014). At trial, the lower court adopted plaintiffs instruction 

number eight and instructed the jury follows: 

When a policeman exercises the privilege of exceeding the speed 
limit or going through a red light at an intersection, the policeman 
is held to the duty of care and standard of a trained police officer 
who should be aware of all risks and hazards associated with 
exceeding the speed limit in traffic or going through a red light in 
an emergency vehicle. That is a higher standard than that 
required of an individual when the risks and hazards of exceeding 
the speed limit in traffic or taking an emergency vehicle through a 
red light have not been taught to such an individual. The policeman 
driving his cruiser is held to the duty of care and level of 
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knowledge of a reasonable and prudent properly trained police 
officer. 

(A.R. V. I. 139)(A.R.V. II. 298-299)( emphasis added). Defendants objected to this instruction 

and moved for a new trial on the ground that it improperly stated that Officer Miller was subject 

to a "higher standard" of care. (A.R. V. I. 42-43,142-143). 

The instruction was based upon West Virginia Code § 17C-2-5. The statute provides that 

when responding to an emergency call with lights and siren activated, an emergency vehicle 

driver can among other things, disobey stop lights, stop signs and speed limits. W. Va. Code § 

17C-2-5(a)-(c). The statute further states that although the driver may be responding to an 

emergency call and entitled to disregard certain traffic regulations, the statute does not "relieve 

the driver of an authorized emergency vehicle from the duty to drive with due regard for the 

safety of all persons[.]" W. Va. Code § 17C-2-5(d). Likewise, it does not "protect the driver from 

the consequences ofhis reckless disregard for the safety of others." Id. 

This Court had occasion to interpret the "due regard" and "reckless disregard" provisions 

of the statute in Peak v. Ratliff, 185 W. Va. 548, 408 S.E.2d 300 (1991). In Peak, the Court was 

tasked with determining what standard of care was applicable to a police officer's conduct when 

a suspected violator of the law being pursued by the police officer in a car chase collided with 

and injured a third party. Referring to the fact that the statute contains "due regard" and "reckless 

disregard" language the Court stated that the statute "appears to contain a dual standard of care." 

Peak, 185 W. Va. at 548, 408 S.E. 2d at 304 .. In that vein, the Court held that when an 

emergency vehicle collides with another driver and causes injury a "due care" standard applies. 

Id, 185 W. Va. at 553-554, 408 S.E. 2d at 305-306. However, when a vehicle being pursued by a 

police cruiser strikes another vehicle, a "reckless" or "gross negligence" standard applies. Peak 

v. Ratliff, 185 W. Va. at 554. The Court further stated due care implies a "negligence" standard. 
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ld, 185 W. Va. at 552, 408 S.E. 2d 306. Thus, Officer Miller's driving was clearly governed by a 

negligence or reasonable person standard. 

In Honaker v. Mahon, 210 W. Va. 53, 552 S.E.2d 788 (2001), the Court addressed the 

accuracy of a jury instruction concerning the standard of care applicable to a driver involved in a 

car collision. In Honaker, the trial court instructed the jury that the plaintiff, when entering a 

primary road from a secondary road, had a duty ''to yield the right-of-way to oncoming traffic 

and to keep a careful lookout for other vehicles to ensure such movement could be made 

safely[.]" ld, 210 W.Va. at 58, 552 S.E. 2d at 793. The Court found that the instruction was an 

inaccurate statement of the law. In so doing, the Court stated: 

Under principles of ordinary negligence, people are not required to 
guarantee, "ensure" or otherwise take extraordinary caution to 
make certain that their actions will be accomplished safely. 
Instead, each person is required to act only as an ordinary, prudent 
person: 

This criterion-the man of ordinary prudence-is neither an 
automaton nor an exceptional man, but an ordinary member of the 
community. Being an ordinary person, the law makes allowance 
for mere errors in his judgment and does not visualize him as 
exercising extraordinary care. Normality is the quintessence of this 
characterization. 

ld, (Quoting Syl. 6, Patton v. City ofGrafton, 116 W.Va. 311, 180 S.E. 267 (1935). The Court 

went on to explain that under the law, Plaintiff "was charged with exercising the care of a 

reasonable prudent person under similar circumstances. He was not charged with acting as an 

'automaton' or as an 'exceptional man,' ensuring his safety or that of any other person." ld. 

Here, the jury was instructed that the reasonable police officer standard applied to Officer 

Miller but was also instructed that this was a "higher standard" than that of an ordinary person. 

(A.R.V. II. 298-299). Undoubtedly, the jury was entitled to consider Officer Miller's position as 

police officer, and his training relevant to that position, as factors when deciding if he acted 
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reasonably. To the extent that the court's instruction stated as much, it was an accurate statement 

of the law. However, the instruction's statement that Miller was subject to a "higher standard" 

was misleading and invited the jury to presume that because Officer Miller was a police officer 

that he should have acted with extraordinary care or as an "exceptional man[.]" ld. As such, the 

instruction was a misstatement of the law and this matter should be reversed and remanded for a 

new trial. 

IV. 	 ASSIGNMENT OF ERROR 3: THE TRIAL COURT COMMITTED CLEAR 
ERROR IN FAILING To PROVIDE APPELLANTS' COUNSEL WITH COPIES OF THE 
COURT'S COMPLETED POTENTIAL JUROR QUALIFICATION FORMS WHEN THE 
EXISTENCE OF SUCH FORMS WAS INQUIRED OF By APPELLANTS' COUNSEL 

The trial court clearly erred by failing to provide Appellants' counsel with copies of the 

completed juror qualification forms (commonly referred to as juror questionnaires) prior to voir 

dire. At trial, counsel inquired of the court to determine whether such responses were available 

for counsel to review prior to voir dire. 

The Court: 	 Are the defendants present and ready to proceed? 
Mr. Ruggier: 	 We are, Your Honor, with one question, we did not 

- was there a jury questionnaire that was given out 
to counsel? 

The Court: 	 Not that I am aware of. 

(A.R. V. II. 51). Following post-trial motions in the case, Appellants' counsel discovered the 

existence of potential juror qualification forms completed prior to trial. As Appellants did not 

know of the existence of the forms until after the hearing on post-trial motions Appellants' 

counsel was unable to raise the issue with the lower court by objection or motion. 

When completed juror qualification forms are available they are to be provided to 

counsel upon request. West Virginia Code § 52-1-1, et seq. (2014) generally governs jury 

selection procedures. Section 5(a) states that the circuit clerk "may, if directed by the court, serve 

by first-class mail, upon each person listed on the master list, a juror qualification form 
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accompanied by instructions necessary for its completion[.]" W.Va. Code § 52-1-5a(a). The 

qualification form requests that the potential jurors list certain background information that may 

be probative of their qualifications to serve on the jury panel. W.Va. Code § 52-1-5a(a)(1)-(11). 

Section 5(e) states that if the circuit clerk issues questionnaires and receives responses, then "he 

or she shall make the questionnaires of the persons so selected available, upon request, to 

counsel of specifically permits record in the trial or trials for which the persons have been 

selected as prospectivejurors[.]" W. Va. Code § 52-1-5a(e)(emphasis added). 

In Bennett v. Warner, 179 W. Va. 742, 372 S.E.2d 920 (1988) this Court held that when a 

trial court fails to substantially comply with the jury selection procedure requirements of West 

Virginia Code § 52-1-1 et seq. that such failure amounts to reversible error. In fact, the party 

asserting the substantial failure need not show prejudice to prevail. Jd, 179 W. Va. at 747, 751, 

372 S.E. 2d at 925,929. 

Although Bennett involved a prior version of the juror questionnaire statute, the Court's 

analysis there is equally applicable here. In Bennett, William and Rose Haney appealed a lower 

court's order denying a their motion for a new trial. The Haneys' had asserted in their motion 

that the trial court failed to issue juror qualification forms to potential jurors and in turn provide 

the completed forms to counsel. The Court found that the trial erred and that court was required 

to issue and procure responses to juror qualification forms. 

The Bennett holding was based upon the prior statute's language stating that the clerk 

"shall" issue juror qualification forms to potential jurors and that the "public policies identified 

by the Legislature" underlying the statutory scheme governing jury selection demanded the term 

"shall" have a mandatory connotation. Jd, 179 W. Va. at 746, 372 S.E. 2d at 924. Thus, under 

the prior statute, the Court was required to issue juror qualification forms to each potential juror. 
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The present version of the statute indicates that it is discretionary for a trial court to issue 

juror questionnaire fonus to potential jurors. See W. Va. Code § 52-I-Sa (20I4)(Stating: "[T]he 

clerk may, if directed by the court, serve by first-class mail, upon each person listed on the 

master list, a juror qualification fonu[. ]")( emphasis added). However, the present version also 

also states that if the trial court chooses to issue questionnaires and the clerk receives the 

completed responses, the clerk "shall make the questionnaires of the persons so selected 

available, upon request, to counsel of record in the trial or trials for which the persons have been 

selected as prospective jurors[.]" W. Va. Code § 52-I-Sa (2014)(emphasis added). Thus, in 

accord with Bennett's interpretation of the word "shall" under the jury selection procedure 

statute, it is readily apparent that the present statute dictates that that the clerk and the court are 

required to provide copies of completed juror questionnaires upon the request of counsel in 

instances where the trial court has exercised its discretion and elected to issue the questionnaires 

to potential jurors and procured their responses. 

"To trigger application of the 'plain error' doctrine there must be (1) an error; (2) that is 

plain; (3) that affects substantial rights; and (4) seriously affects the fairness, integrity, or public 

reputation of the judicial proceedings." Syl. Pt. 2, Cartwright v. McComas, 223 W. Va. 161,672 

S.E.2d 297 (2008); See also, Syl. Pt. 12, Keesee v. Gen. Refuse Serv., Inc., 216 W. Va. 199,604 

S.E.2d 449 (2004). 

Here, it is without dispute that the trial court committed error that is plain. The court had 

jurors complete the qualification fonus prior to trial. Appellants' counsel attempted to request 

copies of the completed the juror qualification fonus first by having counsel's legal assistant 

contact the circuit clerk's office and second when counsel inquired to the court as to whether or 

not the fonus were available. To the extent that counsel was required under the statute to request 
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the fonns from the clerk, rather than the court, the trial transcript indicates that a deputy clerk 

was present during the course ofjury selection, including when counsel made their inquiry to the 

court concerning the qualification fonns, as the clerk was calling out the names of jurors as they 

were s~ated. (See AR. V. II. 10-13)(Indicating that the court's deputy clerk called the roll of the 

jury panel and administered their oath)(See also AR. V. II. 17, 25) (Indicating that the deputy 

clerk called the names of additional jurors to replace jurors that had been excused during the 

Court's voir dire). This error prejudiced the substantial rights of the defense and placed the 

integrity of the proceedings into question. The fact that the qualification fonns were not made 

available to counsel prevented the defense from conducting a fully infonned voir dire with all 

infonnation upon which it was legally entitled. Thus, the trial court erred by failing to comply 

with its statutory duty to provide counsel with competed juror qualification fonns and this case 

should be reversed and remanded for a new trial. 

v. 	 ASSIGNMENT OF ERROR 4: THE TRIAL COURT'S REFUSAL To PERMIT 

APPELLANTS' COUNSEL To ELICIT IMPEACHMENT TESTIMONY FROM 

APPELLEE ALLMAN CONCERNING ALLMAN'S AGREEMENT To SETTLE THE 
COUNTERCLAIM OF APPELLANT MILLER WAS ERRONEOUS As APPELLEE'S 
COUNSEL OPENED THE DOOR To SUCH TESTIMONY 

The lower court abused its discretion by barring Appellants' counsel from eliciting 

testimony from Allman concerning Allman's settlement of Officer Miller's counterclaim when 

Allman opened the door to such testimony. Prior to trial, Allman filed a motion in limine to 

"preclude mention of the fact that Daniel Miller's personal injury claim against Kevin [Allman] 

was settled or paid, and the fact that Kevin Allman's insurer paid Daniel Miller a sum of money 

in return for dismissal of Daniel Miller's claim against Kevin Allman." (AR. V. 135). The court 

granted Allman's motion holding that introduction of the settlement was inadmissible at trial. 

(AR. V. II 374-75)(See also A.R. V. II 11-14,27). 
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At trial, Allman's counsel elicited testimony from Allman on direct examination 

concerning the fact that Officer Miller filed a counterclaim against him. 

Mr. Deitzler: 	 And were you sued as a result of the accident? 
Mr. Allman: 	 Well I was sued after I a year later got 

representation by yourself, and approximately one 
to two days before the trial was supposed to court I 
was countersued by the defendant and his wife. 

Mr. Deitzler: Asking for money from you? 

Mr. Allman: Asking for money from me for loss of a marriage. 


(A.R. V. II 374). 

Immediately after the conclusion of Allman's testimony, Appellants' counsel orally 

moved that the court permit Allman to be cross examined concerning the settlement of the 

counterclaim. (A.R. V. II. 374-375). Appellee's counsel argued to the trial court that the filing of 

the counterclaim was probative of a possible motive of Miller to lie to the jury about the facts of 

the accident but that evidence of the settlement was not relevant. Appellee's counsel stated as 

follows: 

We can talk about the claims. You're talking about the fact he 
[Allman] was sued. He [Allman] was sued and that was - that is 
relevant on the reason why Miller is coming in here saying it 
wasn't his fault because he's trying to get money. I mean, he filed 
a lawsuit and has the incentive to tell his side because he has a 
financial something to gain in it and that was the ruling of the 
Court when we addressed it the last time. 

(A.R. V. II. 375). 

The court denied the motion holding that "[t]here wasn't any discussion about, you know, 

how it was resolved. Only the fact that he [Allman] sued and then he [Allman] got sued, so just 

because a suit has been filed doesn't mean that you can get into settlement." (A.R. V. II. 375). 

The court also denied Appellants' motion for new trial on this ground. (A.R. V. I. 42-42, 135, 

136). 
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Rule 408, of the WEST VIRGINIA RULES OF CML PROCEDURE, generally governs the 

admissibility of settlement agreements and settlement negotiations at trial. It states: 

(a) Prohibited Uses. Evidence of the following is not admissible-
on behalf of any party--either to prove or disprove the validity or 
amount of a disputed claim, the liability of a party in a disputed 
claim, or to impeach by a prior inconsistent statement or a 
contradiction: 

(1) furnishing, promising, or offering--or accepting, promising to 
accept, or offering to accept--a valuable consideration in 
compromising or attempting to compromise the claim; and 
(2) conduct or a statement made during compromise negotiations 
about the claim. 

(b) Exceptions. This rule does not require the exclusion of any 
evidence otherwise discoverable merely because it is presented in 
the course of compromise negotiations. This rule also does not 
require exclusion when the evidence is offered for another 
purpose, such as proving bias or prejudice of a witness, 
negating a contention of undue delay, or proving an effort to 
obstruct a criminal investigation or prosecution. 

W. Va. R. EVID. 408(enlphasis added). 

Here, evidence of settlement of the counterclaim was clearly admissible under subsection 

(b) of Rule 408. As stated by Allman's counsel, Allman's testimony concerning the counterclaim 

was offered to establish that Officer Miller had a motive to lie to the jury concerning the accident 

to benefit financially by suing Allman. Thus Allman's counsel opened the door to Appellants' 

counsel to impeach Allman's statement. Cross-examination of Allman concerning the settlement 

would have shown that Miller had no incentive to lie as the counter claim had already been 

settled by the parties and if the counterclaim was based on dishonest testimony, then why did 

Allman settle it? 

To the extent that the Court finds that the settlement agreement was not admissible at trial 

pursuant to Rule 408 it was admissible pursuant to the curative evidence doctrine. Under the 
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curative evidence doctrine, when a party introduces inadmissible evidence then the opposing 

party has the right to introduce similarly inadmissible evidence on the same point. This Court has 

stated in syllabus point eight ofState v. McKinley as follows: 

The curative admissibility rule allows a party to present otherwise 
inadmissible evidence on an evidentiary point where an opponent 
has 'opened the door' by introducing similarly inadmissible 
evidence on the same point. Under this rule, in order to be entitled 
as a matter of right to present rebutting evidence on an evidentiary 
fact: (a) The original evidence must be inadmissible and 
prejudicial, (b) the rebuttal evidence must be similarly 
inadmissible, and (c) the rebuttal evidence must be limited to the 
same evidentiary fact as the original inadmissible evidence. 

SyI. Pt. 8, State v. McKinley, 234 W. Va. 143, 764 S.E.2d 303, 306 (2014); See also SyI. Pt. 10, 

State v. Guthrie, 194 W.Va. 657,461 S.E.2d 163 (1995). 

Here, the testimony offered by the Plaintiff was inadmissible as it was irrelevant to 

liability. The fact that Officer Miller filed a counterclaim against the Allman, after the accident 

occurred, was simply not probative in determining whether Officer Miller was driving with due 

regard on August 22, 2013. See W. Va. R. EVID. 401. In the same vein, since the counterclaim 

was not probative of liability and was simply offered to paint Officer Miller as being dishonest, it 

is clear that it was simply offered to inflame the jury. Thus, the testimony was materially 

prejudicial to the defense. Last, Appellants' attempt to elicit rebuttal evidence to the effect that 

the counterclaim was settled was appropriately limited in scope to the evidentiary fact put in 

issue because it tended to rebut Allman's assertion that the counterclaim was frivolous and that 

Miller was motivated to lie for financial gain. Accordingly, this matter should be reversed and 

remanded for a new trial. 

VI. 	 ASSIGNMENT OF ERROR 5: DURING CLOSING ARGUMENT, ALLMAN'S 
COUNSEL ASKED THE JURY To PLACE THEMSELVES IN THE SHOES OF THE 
PLAINTIFF IN VIOLATION OF THE TRIAL COURT'S PRE-TRIAL RULING 
PROIDBITING "GOLDEN RULE" ARGUMENTS AND THUS CONSTITUTING 
REVERSffiLE ERROR 
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In closing, Allman's counsel improperly asked the jury to put themselves in the shoes of 

Plaintiff when awarding damages should Allman prevail on liability. Prior to trial, Appellants 

filed a motion preclude Allman's counsel from making such "golden rule" arguments concerning 

the appropriate assessment of damages. (A.R. V.I. 119-121). The court granted the motion 

without objection. (A.R. V. I. 39)(A.R. V. II. 26). 

A golden rule argument results when the jury is asked to place themselves in the shoes of 

a party when rendering their verdict. See Samples ex rel. Estate ofSamples v. Holbert, No. 12

1538, 2013 WL 5676638, at *5 (Memorandum Decision W. Va. Oct. 18, 2013)(Stating: "[W]e 

find that counsel did not ask the jury to place itself in petitioner's or Mrs. Sample's shoes, 

therefore, the argument is not "golden rule" argument as argued by petitioner.")(See also Syl. Pt. 

4 State v. Clements, 175 W. Va. 463, 334 S.E.2d 600 (1985) holding in the criminal context that 

"[0]n1y an argument that urges the jurors to put themselves in the place of the victim or the 

victim's family is an improper "golden rule" argument."). "A typically improper 'Golden Rule' 

argument occurs when an attorney, in a personal injury case, asks the jury what would 

compensate them for a similar injury[.]" 75A Am. Jur. 2d Trial § 547. Under West Virginia law, 

"[t]he so-called 'golden rule argument' to a jury has been widely condemned as improper." 

Ellison v. Wood & Bush Co., 153 W. Va. 506, 514, 170 S.E.2d 321, 327 (1969)(Citations 

omitted). 

In this case, Allman's counsel made a "golden-rule" argument to the jury. Counsel asked 

the jury to make an assessment ofgeneral damages as follows: 

And I'll submit to you, let's say, as I said in the opening, let's say 
there was an ad in the newspaper and it said, 'Okay. You can get 
rear-ended by a police officer, and you'll be in a bad mood for the 
next several years, and then have a short fuse for the rest of your 
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life. What amount, Kevin, do you think is fair? Would you 
volunteer to step up for it?' And that's the amount. 

CA.R. V. II 319). This argument asks the jury to assume that they were involved in the same 

accident as Allman and suffered the same injuries in detennining the appropriate measure of 

general damages. Thus, counsel asked improperly asked the jury to place themselves in the shoes 

of the Plaintiff. 

Appellants' counsel anticipates that Appellee will assert that any objection to his 

argument was waived because counsel did not object during closing. However, this Honorable 

Court has held that an objection to an improper argument during closing is not required when a 

party seeking to exclude the argument previously preserved its objection in limine. The Court 

elaborated on this principle in Lacy v. CSXTransp. Inc., 205 W. Va. 630, 520 S.E.2d 418 (1999). 

There, Plaintiffs Tanya Lacy and Richard Brooks brought suit against Cacoe Sullivan and 

CSX Transportation for damages they sustained in a collision occurring between a vehicle and a 

train. Lacy and Brooks were passengers in Sullivan's vehicle and CSX Transportation was the 

owner and operator of the train. Sullivan apparently drove around a lowered railroad crossing 

gate and the vehicle was stricken by a train. 

Prior to trial, Plaintiffs filed a motion in limine seeking to exclude evidence or testimony 

by CSX to the effect that CSX would likely be subject to payment for the entire verdict pursuant 

to principles of joint and several liability. Plaintiffs objection was overruled. During closing 

argument, CSX argued that a one percent finding of fault against CSX would result in CSX 

having to pay the entire verdict. Plaintiff s counsel did not object. 

The Court held that the "[p ]laintiffs were not, in this case, required to lodge an objection 

at the time counsel for CSX made the challenged remarks, since the trial court had already ruled 

in limine on plaintiffs' objection to this line of argument." Id, 205 W. Va. at 639,520 S.E. 2d at 
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427). The Court stated that "[a]n objection to an adverse ruling on a motion in limine to bar 

evidence at trial will preserve the point, even though no objection was made at the time the 

evidence was offered, unless there has been a significant change in the basis for admitting the 

evidence." Id "The underlying principle is equally applicable such that to preserve error with 

respect to closing arguments by an opponent, a party need not contemporaneously object where 

the party previously objected to the trial court's in limine ruling permitting such argument, and 

the argument subsequently pursued by the opponent reasonably falls within the scope afforded 

by the court's ruling." Id. Further, "[t]his conclusion is bolstered by West Virginia Trial Court 

Rule 23.04, which disfavors objections by counsel during closing arguments: 'Counsel shall not 

be interrupted in argument by opposing counsel, except as may be necessary to bring to the 

court's attention objection to any statement to the jury made by opposing counsel and to obtain a 

ruling on such objection. ,,, Id. 

Here, Defendants objected to Plaintiff's use of a golden rule argument by filing a motion 

in limine on the matter that was granted. Given that the Defendants objected to Plaintiff's use of 

golden rule arguments pre-trial such error was preserved and Plaintiff's counsel improperly 

argued to the jury during closing, this matter should be reversed and remanded for a new trial. 

VII. 	 ASSIGNMENT OF ERROR 6: THE JURY'S AWARD OF $200,000 IN 
GENERAL DAMAGES To ALLMAN WAS MONSTROUS, ENORMOUS, 
UNREASONABLE AND INDICATIVE OF JURY PASSION, AND THE TRIAL COURT 
ERRED IN FAILING To GRANT ,ApPELLANTS' MOTION FOR NEW TRIAL/AND OR 
MOTION FOR REMITTITUR ON SUCH GROUND 

The lower court erred in denying Appellants' Motion for New Trial and/or Remittitur in 

light of the fact that the jury's award of $200,000 in general damages was monstrous, unreasonable, 

and indicative of jury passion. Generally, "Courts must not set aside jury verdicts as excessive 

unless they are monstrous, enormous, at first blush beyond all measure, unreasonable, 
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outrageous, and manifestly show jury passion, partiality, prejudice or corruption." Syl. Pt. 5, 

Roberts v. Stevens Clinic Hosp., Inc., 176 W. Va. 492, 494, 345 S.E.2d 791, 793 (1986); See also 

Syllabus Addair v. Majestic Petroleum Co., 160 W. Va. 105, 232 S.E.2d 821 (1977). 

Nonetheless, as this Court has stated: "The sky is not the limit with regard to jury awards, and at 

some point premium payers-who are somewhat like taxpayers-must be protected from paying 

excessive premiums." Roberts, 176 W. Va. at 504, 345 S.E.2d at 804. Thus, "[a] verdict which is 

clearly in excess of the amount which the evidence shows the plaintiff is justly entitled to recover 

should be set aside by the trial court. Syl. Pt. 5, Winters v. Campbell, 148 W. Va. 710, 137 S.E.2d 

188 (1964). The fact that the excessive jury award being challenged concerns damages which are 

not subject to economic calculation, such as general damages, does not preclude judicial review. 

See Roberts, 176 W. Va. 492 at Syl. Pt 6 (Stating: "Even when there are no data by which the 

amount of excess in a jury's verdict is definitely ascertainable, entry of remittitur is 

permissible. "). 

This Court has undoubtedly upheld substantial general damages verdicts in situations 

where a plaintiffs' special damages are minimal and counsel acknowledges that there is an 

significant line of cases standing for this proposition. However, as a general matter, substantial 

non-economic damages awards have been supported by factual circumstances that indicate a 

severe or serious underlying injury. 

For example, in Addair v. Majestic Petroleum Co., 160 W. Va. 105, 232 S.E.2d 821 

(1977), the Court upheld a jury award of $9,900.00 in general damages where a plaintiff only 

incurred $126.76 in medical expenses. Although plaintiff's medical expenses were minimal, his 

injury was significant and severe. Plaintiff suffered second degree burns on his face, hands, and 
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his hair was burnt off when natural gas from a well adjacent to his home caught fire. Thus, the 

substantial damage award was supported by his undoubtedly agonizing and painful burn injuries. 

Similarly, in Adkins v. Foster, 187 W. Va. 730,421 S.E.2d 271 (1992) the Court stated 

that a general damage award of approximately $223,000 was not excessive in a car collision 

cases where the plaintiff incurred only $2,768 in medical expenses. However, it was clear from 

that case that the plaintiff suffered injuries serious enough for her to be considered permanently 

disabled and to suffer from exacerbated depression. Jd, 187 W. Va. at 732-34,36,421 S.E.2d at 

272, 74-75, 77. Last, the Court affirmed an award of $135,000 a decedent's wife and two 

children for "emotional suffering" after a jury found that a defendant medical examiner removed 

the heart of the decedent during an autopsy in Coleman v. Sopher, 201 W. Va. 588,499 S.E.2d 

592 (1997). The medical examiner had attested in an autopsy report that the heart had not been 

removed. Jd, 201 W. Va. at 592-593, 499 S.E.2d at 596-597. The family' emotional damages 

award was affirmed on the ground that after the discovery of the heart removal, the family had 

shown that they suffered from "physical illness, uncontrollable crying, nightmares, and familial 

tension[.]" Jd, 201 W. Va. at 607, 499 S.E.2d 592, at 611. The family obviously had not incurred 

any special damages. 

Here, Allman's injuries are simply not of the serious nature to support the substantial 

general damage verdict. Allman suffered from lower back pain, a concussion, and post

concussion syndrome as a result of the accident and sustained $9,387.50 in medical expenses. 

(A.R. V. II. 373, pp. 85-86)(A.R. V. III. 21). Although Allman was injured in the accident he 

apparently was well enough to participate in an air force agility test on the following day. (A.R. 

V. II 371 at p. 80; 372 at 81). Allman returned to work approximately five weeks after the 

accident occurred. (A.R. III. 373 at p. 86-87). By that time Allman's physical injuries had 
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resolved. (See A.R. IV. 103 at p. 13-16; 104 at pp. 17-20; 105, at pp. 21-24)(Indicating by 

record review that Plaintiff did not receive treatment for any physical or musculoskeletal injuries 

after September 17, 2013). Allman testified that after he returned to work that he began having 

anxiety and anger outbursts as a result of the accident. (A.R. V. II 373, p. 87). Nonetheless, his 

anxiety and anger symptoms improved over time and Allman has not received any medical or 

psychological treatment for such symptoms since February 2014. (A.R. V. II. 373, p. 88; 374, p. 

89)(A.R. V. III. 21)(A.R. V. IV. 104, p. 20; 105, p. 21). Given the fact that Allman has no 

present physical injuries and his anxiety and depression has improved such that he hasn't 

received any medical treatment for it since February 2014, Allman's injuries are nor serious or 

significant enough to sustain a $200,000 damage award. 

Rather than attempting to compensate Allman for any pain, loss of enjoyment of life, or 

annoyance and inconvenience, it is reasonably apparent that the jury was simply attempting to 

punish Appellants' for the accident. This likely resulted from the fact that Appellants' counsel 

was prohibited from offering testimony concerning settlement of Officer Miller's counterclaim 

to rebut Plaintiff's allegations of Millers' motive to testify dishonestly and because Allman's 

counsel improperly asked the jury to put themselves in the shoes of the Plaintiff in assigning 

damages. It is well established that a political subdivision is not subject to punitive damages. See 

W.Va. Code § 29-12(a)-7(a) (Stating: "In any civil action involving a political subdivision or any 

of its employees as a party defendant, an award ofpunitive or exemplary damages against such 

political subdivision is prohibited."). W. Va. Code § 29-12A-7(a). As such, this Court should 

either enter a remittitur and reduce the general damage award or reverse and remand the matter 

for a new trial on damages. 

VIII. 	 ASSIGNMENT OF ERROR 7: THE JURY'S AWARD OF $4,500 IN LOST 
WAGES WAS BASED UPON SPECULATION ANn CONJECTURE ANn THE TRIAL 
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COURT ERRED IN FAILING To GRANT APPELLANTS' MOTION FOR NEW TRIAL 

AND/OR MOTION FOR REMITTITUR ON SUCH GROUND. 

There was insufficient evidence to support the jury's award of $4,500 in lost wages to 

Allman as the amount was based upon speculation and conjecture. At trial, the sole evidence offered 

by Appellee concerning lost wages that he claimed to have suffered as a result of the accident was 

his own speculative testimony that estimated his lost wages. The following trial testimony is 

relevant: 

Mr. Deitzler: So by the time you went back how much did you lose 
in wages before you went back? 

Mr. Allman: I figured it up. I mean you're looking at about 4500 
bucks as far as with the military, with the Army and 
that's drill status, and with Suddenlink 
Communications. 

(A.R. V. II. 373 at p. 87). Essentially, Allman simply estimated the amount of lost wages that he 

suffered. The lower court denied Appellants' motion for a new trial and/or remittitur on this ground. 

(A.R. V. I. 42-43, 135-136). 

It is axiomatic that "[i]n this jurisdiction the burden of proving damages by a 

preponderance of the evidence rests upon the claimant [.]" Syi. Pt. 4, Taylor v. Elkins Home 

Show, Inc., 210 W. Va. 612, 558 S.E.2d 611 (2001); See also SyI. Pt. 4, Sammons Bros. Const. 

Co. v. Elk Creek Coal Co., 135 W.Va. 656, 65 S.E.2d 94 (1951). "The general rule with regard to 

proof of damages is that such proof cannot be sustained by mere speculation or conjecture." Syi. 

Pt, 5, Sisler v. Hawkins, 158 W. Va. 1034, 217 S.E.2d 60 (1975); See also, Syi. Pt. 1, Spencer v. 

Steinbrecher, 152 W. Va. 490, 152 W. Va. 490 (1968). 

Thus, "muries will not be permitted to base their findings upon conjecture or 

speculation." Syi. Pt. 4, Addair v. Motors Ins. Corp., 157 W. Va. 1013; 207 S.E.2d 163 (1974). 

"In proving compensatory damages, the standard or measure by which the amount may be 
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ascertained must be fixed with reasonable certainty, otherwise a verdict is not supported and 

must be set aside. Spencer, 152 W. Va. 490, Syl. Pt. 2. More specifically, "'[l]oss of profits can 

not be based on estimates which amount to mere speculation and conjecture but must be proved 

with reasonable certainty.'" Addair, 157 W. Va. 1013 at Syl. Pt. 5, (Quoting Syl. Pt. 5, State ex 

reI. Shatzer v. Freeport Coal Company, 144 W.Va. 178, 107 S.E.2d 503 (1959». 

In the case at bar, Allman had the burden to establish his lost wages by a preponderance 

ofthe evidence and not based upon speculation and conjecture. Given the fact that Plaintiff failed 

to proffer any evidence other than his own speculative approximation that he suffered "about 

$4,500 bucks" in lost wages, the jury's award oflost wages were not supported by the evidence. 

Therefore, a remittitur should be entered regarding the lost wage verdict or, alternatively, a new 

trial should be granted. 

CONCLUSION 

WHEREFORE, for the foregoing reasons, Appellants Daniel W. Miller and the City of 

Parkersburg respectfully request that this Honorable Court reverse the circuit court's order denying 

Appellants' Motion for New Trial and/or Remittitur, entered on December 29,2016 and remand 

this civil action to the circuit for a new trial. Alternatively, Appellants request that this Court 

enter a remittitur of the jury verdict judgment award concerning general damages and lost wages 

and further permit Appellee to either accept the reduction of the jury award or elect to have a 

new trial. Last, Appellants' request their costs and any and all other such relief allowable by law. 
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