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STATEMENT OF THE CASE 

On April 5,2010, a fatal explosion occurred at the Upper Big Branch mine 

("UBB"). (JA000415 ~ 25.) In the following weeks, a number of derivative complaints were 

filed in both West Virginia and Delaware containing essentially similar allegations. According 

to those complaints, Respondents, as fonner directors and officers of Massey Energy Company 

("Massey" or the "Company"), failed to monitor and address safety issues at Massey's extensive 

mining operations, which allegedly resulted in the UBB explosion. 

In West Virginia, on April 15, 2010, Manville Personal Injury Settlement Trust 

("Manville") filed a Verified Shareholder Derivative Complaint (the "Complaint") in the Circuit 

Court of Kanawha County asserting claims "on behalf of Massey Energy". (JA000005 ~ 1.) The 

next day, Manville also filed a contempt motion related to claims it had previously brought 

"derivatively on behalf of Massey Energy Company" and settled. (JA000046); see also Manville 

Pers. Injury Settlement Trust v. Blankenship, 231 W. Va. 637, 749 S.E.2d 329 (2013) 

("Manville I"). On June 7, 2010, Manville, now joined by the California State Teachers' 

Retirement System and Amalgamated Bank, as Trustee for the Longview Collective Investment 

Funds, filed the present Amended Verified Shareholder Derivative Complaint (the "Amended 

Complaint"), adding certain factual allegations relating to the claims alleged in the Complaint 

but essentially making the same derivative claims as before. (JA000406-75.) 

In Delaware, several separate shareholder derivative suits were eventually 

consolidated under In re Massey Energy Co. Derivative Litigation, Case No. 5430-CC, which is 

presently styled In re Massey Energy Co. Derivative & Class Action Litigation, Case No. 

5430-CB (the "Delaware Case").] 

] Defendants' motions to dismiss for, inter alia, lack of standing are currently pending. 



A number of investigations also commenced in the immediate aftermath of the 

UBB explosion. Massey, the Federal Mine Safety and Health Administration ("MSHA") jointly 

with the State of West Virginia ("State") and the Governor's Independent Investigation Panel 

("GIIP") all examined the cause of the UBB explosion. (JAOO1050 ~ 116.) In addition, 

investigations by the U.S. Attorney for the Southern District of West Virginia have resulted in 

criminal convictions and, most recently, the November 13,2014 indictment of Massey's former 

Chairman and Chief Executive Officer, Donald Blankenship? 

Several weeks after the UBB explosion, Alpha Natural Resources, Inc. ("Alpha") 

initiated discussions with Massey about a potential business combination. Massey's board of 

directors (the "Massey Board") directed management not to pursue discussions at that time, 

believing it not to be in the best interest of Massey stockholders. In August 2010, Alpha again 

initiated discussions about a potential merger. (JAOOI059 ~ 137.) It sent Massey a nonbinding 

proposal offering a premium of20% over Massey's then-current stock price of$30.99, which the 

Massey Board decided was not sufficient but noted that further exploration of a potential 

business combination might be warranted. (JAOOI059-60 ~ 137.) 

2 Petitioners' suggestion that justice will not be done in connection with the UBB disaster if 
this case does not proceed (see Pet'rs' Bf. at 3-4) is wrong and misleading. Beyond the 
individual criminal proceedings either resolved or underway, those who were physically injured 
by the UBB explosion, and the estates of the miners who died, have been compensated. Indeed, 
this Court recognized the "extensive litigation in other courts" concerning the disaster, including 
direct claims brought by "miners, widows or children". See Manville I, 231 W. Va. at 639 & 
n.l, 749 S.E.2d at 331 & n.1. (JA002553-54.) In addition, Alpha Appalachia Holdings, Inc., the 
renamed Massey after its acquisition by Alpha Natural Resources, Inc., expended $209 million 
pursuant to a Non-Prosecution Agreement with the federal government, which included $46.5 
million paid to the victims' families. And, on June 4,2014, a federal court approved a $265 
million settlement of a securities fraud class action brought on behalf of Massey shareholders 
following the UBB incident. As a result, former Massey shareholders, including Petitioners to 
the extent they purchased any shares between February 1,2008 and July 27, 2010, have also 
been compensated directly. Moreover, the derivative claims at issue here-which belong to 
Alpha-may still be brought if Alpha's board of directors decides to pursue such claims. 
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Alpha continued to pursue Massey over the next several months. (See 

JAOOI060-61 ~~ 138-39; JAOO1066 ~ 152.) Throughout this time, Alpha refused to sign a 

confidentiality and standstill agreement, in part, because it was contemplating a hostile takeover 

bid. (JA001563; JAOOI740-41.) After The Wall Street Journal published an article in October 

2010 stating that Massey was reviewing strategic alternatives (see J AOO 1 064 ~ 146), several 

companies expressed interest, and Massey received proposals from Company B (ArcelorMittal, 

S.A. ("Arcelor")) and Company C (Arch Coal Inc. ("Arch")), in addition to continuing 

discussions with Alpha. (JAOO1064 ~ 147.) The Massey Board consulted legal advisors 

(Cravath, Swaine & Moore LLP) (JAOO1060-61 ~ 139; JAOOI 066-67 ~ 153) and independent 

financial advisors (Perella Weinberg Partners LP) (JAOOI064 ~ 147). Following due diligence 

and further negotiations (JAOO 1 067 ~ 156), revised proposals were submitted by Alpha and Arch 

in January 2011 (JAOOI068 ~~ 159-60).3 Following that exchange, Alpha had the highest bid. 

(ld.) Nevertheless, the Massey Board convinced Alpha to submit an additional, higher bid on 

January 27, 2011. (JAOOI068 ~ 160.) 

On January 28, 2011, Massey, Alpha and Mountain Merger Sub, Inc. ("Merger 

Sub"), a wholly owned subsidiary of Alpha created to effect the merger, entered into an 

Agreement and Plan of Merger (the "Merger Agreement"), pursuant to which it was agreed that 

Merger Sub would merge with and into Massey, which would be the surviving corporation and a 

3 On January 10, 2011, the plaintiffs in the Delaware Case filed their Verified Shareholder 
Consolidated Derivative Complaint, realleging their derivative claims and further alleging that 
"[t]here can be no doubt that a deal to merge the Company out of existence is on the near horizon 
so that the claims against the Individual Defendants can be eliminated without payment to the 
Company" and requesting that the court "[e]stablish[] a litigation trust to preserve the claims 
asserted herein in the event of a sale, merger, reorganization or any other extraordinary 
transaction sufficient to eliminate the shareholder Plaintiffs' derivative standing to pursue these 
claims". Verified S'holder Consol. Deriv. Compi. at 41, 81, In re Massey Energy Co., No. 5430-
CC (Del. Ch. Jan. 10, 2011). 
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wholly owned subsidiary of Alpha (the "Merger"). (JA001853 § 1.01.) The Merger Agreement 

required that Massey's and Alpha's stockholders give certain approvals before the Merger could 

be consummated.4 Shareholder votes were scheduled for June 1, 2011. (JAOO 1 070 ~ 164.) On 

February 4, 2011, the plaintiffs in the Delaware Case (the "Delaware Plaintiffs") moved to enjoin 

the Merger. 

On May 2, 2011, three months after the Merger announcement, and less than one 

month before the planned shareholder votes at the two companies, Petitioners here moved for 

leave to amend their Amended Complaint to add Alpha and Merger Sub as defendants in this 

action and to add class claims and additional derivative claims (the "Proposed Second Amended 

Complaint"). (JA000993-95.) Counts one and two of the Proposed Second Amended Complaint 

are asserted as direct claims "on behalf of Plaintiffs and the Class" for breach of fiduciary duty 

against the former Massey directors and officers and for aiding and abetting breach of fiduciary 

duty against Massey, Alpha and Merger Sub. (JA001094-96 Ij!Ij!228-38.) Counts three, four and 

five are derivative claims made on behalf of Massey for breach of fiduciary duty of loyalty and 

good faith, waste of corporate assets and unjust enrichment, respectively. (JAOO1096-98 Ij!Ij!239

51.) On May 2, 2011 and on May 16, 2011, Petitioners moved the Circuit Court to enjoin the 

Merger. (JA001109; JAOOII14.) 

4 On January 31, 2011, the Delaware Plaintiffs moved for leave to amend their Verified 
Shareholder Consolidated Derivative Complaint, seeking to add factual allegations with respect 
to the terms of and process leading to the Merger and to add class claims challenging the Board's 
alleged breaches of fiduciary duty in agreeing to the Merger and Alpha's (and its Merger 
subsidiary's) alleged aiding and abetting of those breaches. PIs.' Mot. for Leave to Am. the 
Verified S'holder ConsoI. Deriv. CompI., In re Massey Energy Co., No. 5430-CC (Del. Ch. Jan. 
31,2011). The Chancery Court granted the Delaware Plaintiffs leave to amend on March 9, 
2011. In re Massey Energy Co. Derivative and Class Action Litig., No. 5430-VCS, 2011 WL 
841041 (Del. Ch. Mar. 9, 2011). Following the filing of the Merger proxy statement on April 29, 
2011, the Delaware Plaintiffs again amended their complaint to assert disclosure-related claims 
on May 12,2011. 
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Petitioners also unilaterally noticed a preliminary injunction hearing before the 

Circuit Court for May 25, 2011, one day before the Delaware Chancery Court was to hear oral 

argument on a similar motion pending in that court. (JAOOI125.) The Circuit Court notified the 

parties that it could not accommodate Petitioners' hearing request. (JAI774.) Petitioners then 

filed an Emergency Petition with this Court, requesting that it preliminarily enjoin the Merger. 

(JAOOI768.) Respondents objected on May 27, 2011. (JAOOI808.) 

By memorandum opinion dated May 31,2011, after considerable discovery and a 

hearing, the Delaware Chancery Court denied the Delaware Plaintiffs' motion for a preliminary 

injunction and for the creation of a "litigation trust". In re Massey Energy Co., No. CIV. A. 

5430-VCS, 2011 WL 2176479 (Del. Ch. May 31, 2011). (JAOOI854-1934.) Then-Vice 

Chancellor Strine5 found that the Merger was not likely "economically unfair" and that the 

Massey Board "exerted reasonable efforts to get the highest price it could from Alpha". In re 

Massey Energy Co., 2011 WL 2176479, at *4. (JA001861.) That same day, this Court denied 

Petitioners' Emergency Petition for a Preliminary Injunction, ruling that it did not have 

jurisdiction to award an injunction or to place the derivative claims into a "litigation trust", and 

remanded the case to the Circuit Court. (JAOOI827-31.)6 

5 Vice Chancellor Strine was appointed Chancellor of the Chancery Court in June 2011; he 
has since been elevated to the Delaware Supreme Court, where he now serves as Chief Justice. 

6 In doing so, this Court noted that a similar request for an injunction was pending in the 
Delaware Chancery Court and recognized that court's "specialized expertise" in these matters. 
(JAOOI829.) Following the lift ofa stay in favor of the United States' criminal investigation, the 
Delaware Plaintiffs filed their fourth amended complaint on October 17,2014. In their latest 
complaint, the Delaware Plaintiffs no longer challenge the merger process, merger disclosures, 
or that the Respondents entered into the Merger to avoid liability, but rather assert that 
Respondents' disregard for internal and external safety regulations so damaged Massey that it 
was forced into the Merger at an inadequate price. The Delaware Defendants' motions to 
dismiss are currently pending. 
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On June 1, 2011, Massey and Alpha stockholders overwhelmingly gave their 

respective approvals necessary to complete the Merger. (JA001935.) "Over 99% of Massey 

shares that were voted were in favor of the merger." Manville I, 231 W. Va. at 641, 749 S.E.2d 

at 333. Pursuant to the Merger Agreement, each share of Massey common stock was converted 

into the right to receive 1.025 shares of Alpha common stock and $10 in cash (worth $69.33 

based on the January 26, 2011 closing price of Alpha stock of$57.88). (JA001068 ~~ 160-61.) 

As the Delaware Chancery Court found: 

"[T]he Merger consideration amounted to a 25% premium over 
Massey's stock price based on [the January 26, 2011] closing price 
of Massey and Alpha stock, a 95% premium over the closing price 
of Massey stock on October 18, 2010 before it was publicly 
reported that Massey was engaged in a strategic alternatives 
review, and even a 27% premium over Massey's stock price the 
day of the explosion at the Upper Big Branch mine." 

InreMassey Energy Co., 2011 WL 2176479, at *1. (JA001856.)7 AsofJune 1,2011, 

Petitioners ceased to be Massey stockholders. 

On June 24, 2011, Respondents moved under Rule 12(b)(6) of the West Virginia 

Rules of Civil Procedure to dismiss the Amended Complaint and opposed Petitioners' motion to 

further amend. (JA001832-34.) Respondents argued that, after the Merger, Petitioners did not 

have standing to assert their derivative claims and that the limited exceptions to post-merger 

standing were not alleged in the Amended Complaint. Additionally, Respondents argued that 

further amendment of the Amended Complaint to add new derivative and direct claims allegedly 

arising out of the Merger would be futile. In the alternative, Respondents asked the Circuit Court 

to stay the proceedings in favor of the Delaware Case. (JA001837-48.) The motions were 

7 That premium for Massey's shareholders is especially remarkable in light of what has 
happened to the combined company since the Merger; Alpha stock is now worth less than $1 per 
share. See http://ir.alphanr.com/CorporateProfile.aspx?iid=4100842 (last visited June 5,2015). 
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further briefed (JA002120-23; JA002130-53; JA002308-31), and the Circuit Court heard oral 

argument on August 23, 2011 (JA0024 13-60). Pursuant to the Circuit Court's request during 

oral argument (JA002458-59), on September 2,2011, both parties submitted proposed orders to 

the Honorable Charles E. King Jr. that included extensive conclusions oflaw. (JA002461-93; 

JA002494-2503.) 

On September 12, 2013, this Honorable Court affirmed the Circuit Court's 

dismissal of Manville's related contempt proceeding, Manville I. In affirming the dismissal of 

Petitioners' derivative claims-where Petitioners claimed that the Merger was a result of 

fraudulent conduct by Respondents-this Court noted that the Merger consideration was over 

$7 billion. Manville I, 231 W. Va. at 641, 749 S.E.2d at 333. (JA002559.) This Court also 

noted the Delaware Chancery Court's finding that the record before it--essentially the same 

body of evidence Petitioners now ask this Court to consider-"does not suggest that it is likely 

that the Merger was inspired solely, or even in any material way, by a desire of the Massey 

directors to extinguish the Derivative Claims or to insulate themselves from liability". 

Manville I, 231 W. Va. at 646, 749 S.E.2d at 338 (quoting In re Massey Energy Co., 2011 WL 

2176479, at *2). (JA002570.) 

On November 6,2013, Respondents submitted a proposed order to Judge King 

requesting that this derivative action be dismissed in view of this Court's affirmance of the 

dismissal of Manville I. (JA002549-75.) Respondents' proposed order also requested the denial 

of Petitioners' pending motion to amend. (ld.) On November 14,2013, Petitioners submitted a 

letter to Judge King contending that Respondents' proposed order was improper and urged the 

court to enter their September 2011 proposed order or, alternatively, that they should be 

permitted to file a further amended complaint 30 days after the conclusion of the government's 

7 



investigation into the UBB explosion. (JA002576-81.) Judge King entered Respondents' 

proposed order dismissing the Amended Complaint and denying Petitioners' motion to amend 

based on the reasons set forth in Manville I. (JA002582-83.) 

On January 15,2014, Petitioners appealed. This Court entered an order on 

August 26, 2014, remanding the matter back to the Circuit Court to "enter an order containing 

findings and conclusions oflaw". Cal. State Teachers' Ret. Sys. v. Blankenship, et aI., No. 14

0057 (Aug. 26, 2014). 

Following remand, on October 16, 2014, the Circuit Court entered an order 

allowing the parties until November 7,2014 to submit proposed findings and conclusions oflaw 

embodying its prior ruling. (JA002590-91.) On November 7,2014, Respondents submitted an 

amended and final order complying with the Circuit Court's order. (JA002593-616.) Petitioners 

once again objected and filed a motion for a scheduling order to brief the filing of a further 

amended complaint. (JA002617-627.) On November 20,2014, the Circuit Court entered its 

Amended and Final Order granting Respondents' motion to dismiss and denying Petitioners' 

leave to amend. (JA002631-53) The Circuit Court also denied Petitioner's motion for a 

scheduling order, determining that the "limited purpose" of the remand was for the entry ofa 

more detailed order. (JA002628-30.) 

On December 22, 2014, Petitioners filed this appeal. 
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SUMMARY OF THE ARGUMENT 


The Circuit Court's Amended and Final Order ofNovember 20,2014 ("Order"), 

involved two straightforward questions of law that had been fully briefed and argued. 

First, the Order dismissed Petitioners' Amended Complaint. (JA002638-40.) 

Petitioners do not specifically challenge that dismissal. The Amended Complaint was filed on 

June 7, 2010, and alleged solely derivative claims. (JA000406-77.) Petitioners acknowledged 

that, as a result of the June 1, 2011 Merger between Massey and Alpha, they no longer had 

standing to pursue the derivative claims absent sufficiently pleading the fraud exception to 

Delaware's continuous ownership requirement. (JA002440-41.) Because the Amended 

Complaint was filed seven months prior to the January 28, 2011 Merger Agreement, Petitioners 

conceded that the Amended Complaint obviously could not and did not mention the Merger, let 

alone plead the fraud exception. (Id.) Plainly, the Amended Complaint could not survive. (See 

infra Part II.A.) 

Second, the Order denied Petitioners' motion to file the Proposed Second 

Amended Complaint (JA002604-13), which purported to plead the application of the fraud 

exception for Petitioners' derivative claims and to add new direct claims on behalf of a 

shareholder class. The Circuit Court did not abuse its discretion in so deciding because the 

Proposed Second Amended Complaint was futile, prejudicial and untimely. (See infra Part II.B, 

III.) 

This appeal centers on Petitioners' attempt to demonstrate that Judge King's 

second decision-the denial of leave to amend-was an abuse of his discretion. As for the 

derivative claims, Petitioners argue their Proposed Second Amended Complaint adequately 

pleads the fraud exception. Yet, under Rule 9(b) of the West Virginia Rules of Civil Procedure, 

Petitioners must plead with particularity facts sufficient to show that the Respondents proposed 
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the Merger "solely" to avoid personal liability from derivative claims. Globis Partners, L.P. v. 

Plumtree Software, Inc., Civil Action No. 1577-VCP, 2007 WL 4292024, at *6-8 (Del. Ch. Nov. 

30, 2007). The Proposed Second Amended Complaint falls far short of that standard, offering 

nothing more than conclusory allegations that Respondents faced exposure to significant 

damages for the safety issues that allegedly led to the UBB tragedy. 

Perhaps recognizing their failure under Rule 9(b), Petitioners referred the Circuit 

Court to the record developed in the Delaware action in connection with the Delaware Plaintiffs' 

attempt to enjoin the Merger. But the Delaware Chancery Court reviewed that evidence and 

determined that the Respondent Directors "exerted reasonable efforts to get the highest price 

[they] could from Alpha", In re Massey Energy Co., 2011 WL 2176479, at *4 (JA001860), while 

noting that it could "perceive no basis to infer that the Massey Board members were secretly 

harboring a fear for their net wealths because of the pending Derivative Claims, and viewed the 

transaction as a way to ease those fears". Id. at *16. (JA001890.) Indeed, this Court recognized 

that the premium delivered to the Massey shareholders "is hardly indicative of a transaction 

undertaken 'solely' for liability avoidance". Manville I, 231 W. Va. at 646, 749 S.E.2d at 338. 

(JA002568.) 

Petitioners also point this Court to the recent indictment of Donald Blankenship. 

The indictment says nothing about Respondents' reasons for approving the Merger. Rather, as 

Petitioners themselves allege, Blankenship opposed the Merger and was not a member of the 

Massey Board when it was approved. Judge King was well within his discretion in denying 

Petitioners' attempt to amend their derivative claims. (See infra Part II.B.) 

Further, Petitioners' assertion that it was error for Judge King not to convert the 

motion to dismiss to a motion for summary judgment is without merit. Standing is clearly an 
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appropriate issue to be decided on a 12(b)(6) motion and the exhibits to Petitioners' motion were 

nothing more than judicial decisions, related pleadings and public Merger-related documents. 

Courts may take judicial notice of such documents in connection with a motion to dismiss. 

Forshey v. Jackson, 222 W. Va. 743, 747-48, 671 S.E.2d 748, 752-53 (2008). (See infra Part 

II.C.) 

The Proposed Second Amended Complaint also purports to add new direct, class 

action claims for alleged breaches of fiduciary duty. According to the Petitioners, Respondents 

breached their duties by selling Massey at an "inadequate price" and by misrepresenting or 

failing to disclose certain "facts". This, too, is a futile amendment. 

Petitioners' inadequate price claim fails on the uncontested facts of the Merger. 

Respondents and 99% of the voting Massey shareholders accepted a $69.33 per share offer by 

Alpha after a nine-month, multi-bidder process that yielded a premium of 25% and 27% over 

Massey's stock price two days before the Merger Agreement and immediately before the UBB 

explosion, respectively. In re Massey Energy Co., 2011 WL 2176479, at *14. (JAOOI885-86.) 

Given the substantial value the Merger provided to Massey's former shareholders, it is not 

conceivable that Petitioners could demonstrate the requisite bad faith necessary for their 

inadequate price claim. Rather, all Petitioners can muster in the face of these facts are 

conclusory accusations regarding the valuation of the derivative claims. Even then, Petitioners 

cannot demonstrate that the derivative claims were a material asset, nor that Alpha failed to 

provide valuable consideration for them. (See infra Part liLA.) 

Petitioners' conclusory disclosure allegations also fail. They are a hodgepodge of 

items that are either not required to be disclosed or better described as criticisms of the valuation 

methodologies used by Massey's financial advisors. Moreover, Petitioners have not even 
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attempted to suggest how, over four years after the Merger's close, they were damaged by any of 

the purported omissions. (See infra Part III.B.) 

The Circuit Court was also correct to deny Petitioners leave to amend because, in 

addition to being futile, Petitioners' proposed amendment to add new, direct class action claims, 

would be both prejudicial and untimely. As the Circuit Court noted, Petitioners have had ample 

opportunity to plead their claims. They have had nearly five years, 200,000 pages of document 

discovery and were invited to attend at least nine depositions in the Delaware action. 

(JA002610-11 ~~ 30-31.) Despite all of that, Petitioners are still proffering the same theory they 

had in 2011 and still seeking additional discovery in order to plead cognizable claims. Most of 

the Respondents have not been associated with Massey for over four years. They should not be 

required to respond to an additional, futile amendment, nor provide additional, unnecessary 

discovery. 

Finally, Petitioners' procedural due process objection is equally meritless. 

Petitioners' assertion that they were denied an opportunity to be heard on the issues ignores the 

five-year history of this case, including the fact they briefed both their opposition to 

Respondents' motion to dismiss and their own motion to amend. It also ignores the oral 

argument on those motions held on August 23, 2011. At bottom, Petitioners' argument is that 

they are entitled to litigate the merits of their claims regardless of the insufficiency of their 

pleadings. That is simply not the case; Petitioners received more than adequate process. (See 

infra Part IV.) 

Thus, the Circuit Court's decisions to dismiss the Amended Complaint and deny 

leave to file the Proposed Second Amended Complaint were correct and should be affirmed by 

this Court. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


Pursuant to Rule 18(a), Respondents submit that oral argument is not necessary in 

this matter. The case is appropriate for a memorandum decision pursuant to Rule 21 (c) of the 

Rules of Appellate Procedure. 
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ARGUMENT 


I. THE STANDARD FOR THIS COURT'S REVIEW. 


This Court reviews the Circuit Court's Order granting the motion to dismiss 

Petitioners' Amended Complaint de novo. Syl. pt. 2, State ex reI. McGraw v. Scott Runyan 

Pontiac-Buick, Inc., 194 W. Va. 770, 775, 461 S.E.2d 516,521 (1995). 

The Circuit Court's order denying leave to amend the complaint is reviewed 

under an abuse of discretion standard. Kassab v. Ellis, No. 13-0263,2013 WL 6152416, at *3 

(W. Va. Nov. 22, 2013); State ex reI. Vedder v. Zakaib, 217 W. Va. 528, 532 n.4, 618 S.E.2d 

537, 541 n.4 (2005) (grant or denial of a motion to amend is within the discretion of the Circuit 

Court). 

Petitioners rely on West Virginia Rule of Civil Procedure 15(a) to assert it was 

error for the Circuit Court to deny their motion to amend. (Pet'rs' Br. at 20.) Because 

Petitioners' initial Complaint was filed well before the Merger, and their Proposed Second 

Amended Complaint includes facts and claims related to the Merger negotiations, it is more 

appropriately addressed under West Virginia Rule of Civil Procedure 15( d) for supplemental 

pleadings incorporating matters that occurred after the original pleading was filed. But whether 

styled as a motion to supplement under Rule 15(d) or a motion to amend under Rule 15(a), the 

standard is identical. Ohio Valley Envtl. Coal. v. U.S. Army Corps of Eng'rs, 243 F.R.D. 253, 

255-56 (S.D. W. Va. 2007) ("The Court applies identical standards in ruling on a motion to 

amend or a motion to supplement."). 

West Virginia Rule of Civil Procedure 15(a), similar to Federal Rule of Civil 

Procedure 15(a)(2), provides that leave to amend should be "freely given when justice so 

requires". W. Va. R. Civ. P. 15. However, "[a] trial court is vested with a sound discretion in 

granting or refusing leave to amend pleadings in civil actions". Triad Insulation, Inc. v. 
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Nationwide Mutual Fire Ins. Co., No. 12-1110,2013 WL 3184656, at *2-3 (W. Va. June 24, 

2013) (quoting Syl. pt. 6, Perdue v. S.J. Groves & Sons Co., 152 W. Va. 222, 161 S.E.2d 250 

(1968)); see also Krupski v. Costa Croci ere S.p.A., 560 U.S. 538, 553 (2010) (noting that "[b]y 

its terms, Rule 15(a) gives discretion to the district court in deciding whether to grant a motion to 

amend a pleading to add a party or a claim"); Foman v. Davis, 371 U.S. 178, 182 (1962) ("[T]he 

grant or denial of an opportunity to amend is within the discretion of the District Court."). 

Courts may deny a motion to amend when one of three circumstances exists: (1) 

"the amendment [to the complaint] would have been futile"; (2) "amendment would be 

prejudicial to the opposing party"; or (3) "there has been bad faith on the part of the moving 

party". Laber v. Harvey, 438 F.3d 404, 426-27 (4th Cir. 2006); see also United States ex reI. 

Wilson v. Kellogg Brown & Root, Inc., 525 F.3d 370, 376 (4th Cir. 2008) (affirming the district 

court's denial of a motion for leave to amend on grounds that amendment was futile).8 

Amendments that fail to state a claim under Rule 12(b)(6) are futile and not 

permitted. See Bee v. W. Virginia Supreme Court of Appeals, No. 12-1111,2013 WL 5967045, 

at *4 (W. Va. Nov. 8,2013) (affirming denial of motion to amend because "[f]urther litigation of 

that claim would have been futile"); Triad Insulation, Inc., 2013 WL 3184656, at *2-3 (affirming 

8 This Court has "repeatedly recognized that when codified procedural rules ... of West 
Virginia are patterned after the corresponding federal rules, federal decisions interpreting those 
rules are persuasive guides in the interpretation of [West Virginia] rules". State v. Sutphin, 195 
W. Va. 551, 563,466 S.E.2d 402, 414 (1995); see also Cattrell Cos., Inc. v. Carlton, Inc., 217 W. 
Va. 1,8 n.21, 614 S.E.2d 1,8 n.21 (2005) ("Because the West Virginia Rules of Civil Procedure 
are patterned after the Federal Rules of Civil Procedure, we often refer to interpretations of the 
Federal Rules when discussing our own rules."); Painter v. Peavy, 192 W. Va. 189, 192 n.6, 451 
S.E.2d 755, 758 n.6 (1994) ("Because the West Virginia Rules of Civil Procedure are practically 
identical to the Federal Rules, we give substantial weight to federal cases, especially those of the 
United States Supreme Court, in determining the meaning and scope of our rules."). 
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denial of motion to amend on ground amendment was futile, and noting that "this Court affords 

circuit courts broad discretion in ruling upon motions to amend,,).9 

II. 	 THE CIRCUIT COURT PROPERLY DISMISSED PETITIONERS' 
DERIV ATIVE CLAIMS BECAUSE THEY LACKED STANDING TO ASSERT 
SUCH CLAIMS FOLLOWING THE MASSEY-ALPHA MERGER AND THE 
PROPOSED AMENDMENT DID NOT CURE THAT DEFECT. 

A. 	 Petitioners Do Not Have Standing To Assert Derivative Claims. 

As this Court held in Manville I, Petitioners no longer have standing to bring 

derivative claims. Therefore, Petitioners' derivative claims must be dismissed. 

Under Delaware law,1O it is well established that, "for a shareholder to have 

standing to maintain a derivative action, the plaintiff 'must not only be a stockholder at the time 

ofthe alleged wrong and at the time of the commencement of the suit but ... must also maintain 

shareholder status throughout the litigation "'. Lambrecht v. O'Neal, 3 A.3d 277, 284 (Del. 

2010) (emphasis added) (quoting Lewis v. Anderson, 477 A.2d 1040,1046 (Del. 1984)); see also 

Arkansas Teacher Ret. Sys. v. Countrywide Fin. Corp., 75 A.3d 888, 894 (Del. 2013) 

(reaffirming the holding in Lewis v. Anderson). I I Under the continuous ownership rule, 

"[W]here the corporation on whose behalf a derivative action is 
pending is later acquired in a merger that deprives the derivative 
plaintiff of his shares, the derivative claim-originally belonging 
to the acquired corporation-is transferred to and becomes an asset 

9 Even if this Court were to apply a de novo standard, for the reasons set out in Parts II.B. 
and III, infra, the Circuit Court's denial ofleave to amend was correct as a matter oflaw. 

10 There is no dispute that, as this Court held in Manville I, questions pertaining to 
Petitioners' standing are governed by Delaware law. Manville I, 231 W. Va. at 645, 749 S.E.2d 
at 337 {"The local law of the state of incorporation should be applied to determine who can bring 
a shareholder derivative suit.") (internal quotation marks omitted); see also (JA002566; 
JA002143-44). 

II These two conditions are referred to as the contemporaneous ownership requirement, 
which is imposed by statute, Del. Code Title 8, § 327, and the continuous ownership 
requirement, which is a product of common law. Arkansas Teacher Ret. Sys., 75 A.3d at 894. 

16 




of the acquiring corporation as a matter of statutory law. Because 
as a consequence the original derivative shareholder plaintiff can 
no longer satisfy the continuous ownership requirement, the 
plaintiff loses standing to maintain the derivative action. And, 
because the claim is now (post merger) the property of the 
acquiring corporation, that corporation is now the only party with 
standing to enforce the claim, either by substituting itself as the 
plaintiff or by authorizing the original plaintiff to continue 
prosecuting the suit on the acquiring company's behalf." 

Lambrecht, 3 A.3d at 284. 

Petitioners' standing to assert derivative claims on behalf of Massey was 

extinguished on June 1,2011, the date the Massey-Alpha Merger closed. (JAOOI935.) As of 

that date, Petitioners were no longer Massey stockholders and, thus, no longer able to meet the 

continuous ownership requirement. That conclusion is compelled by this Court's prior ruling in 

Manville I. 231 W. Va. at 647,749 S.E.2d at 339 (holding that Petitioners "lost standing to 

pursue derivative claims on Massey's behalf. Those claims, by virtue of the merger, passed to 

Alpha."). 

There are only two exceptions to the continuous ownership rule: 

"The first is where the merger itself is the subject of a claim of 
fraud, being perpetrated merely to deprive shareholders of their 
standing to bring or maintain a derivative action. The second is 
where the merger is essentially a reorganization that does not affect 
the plaintiff's relative ownership in the post-merger enterprise." 

Arkansas Teacher Ret. Sys., 75 A.3d at 894; see also Lewis, 477 A.2d at 1046. 

Petitioners do not even attempt to argue that the Amended Complaint satisfies 

either of those exceptions. Indeed, having been filed on June 7,2010, seven months prior to the 

Merger Agreement, the Amended Complaint does not even address the Merger, let alone allege it 

was a fraud. Petitioners themselves acknowledge that point. (JA002439-41.) Accordingly, the 

Circuit Court properly granted Respondents' motion to dismiss the Amended Complaint. 

(JA002582-85; JA002631-53.) 
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B. 	 The Proposed Second Amended Complaint and Any Complaint Based on 
Petitioners' Additional Allegations Would Be Futile. 

Rather than defend their Amended Complaint, the gravamen of Petitioners' 

appeal to this Court is that their Proposed Second Amended Complaint, and other facts they have 

since purportedly learned or discovered, satisfy the fraud exception to the continuous ownership 

rule. For that reason, they argue that the Circuit Court abused its discretion in denying them 

leave to amend. (See Pet'rs' Br. at 20-28.) As discussed above, however (see supra Part I), "this 

Court affords circuit courts broad discretion in ruling upon motions to amend". Triad Insulation, 

Inc., 2013 WL 3184656, at *2-3. 

The "fraud exception applies only in the limited circumstance 'where the merger 

itself is ... being perpetrated merely to deprive shareholders of their standing to bring the 

derivative action"'. Arkansas Teacher Ret. Sys., 75 A.3d at 897 (quoting Lambrecht, 3 AJd at 

284 n.20 (alteration in original)); see also In re Massey Energy Co., 2011 WL 2176479, at *30 

(describing the fraud exception as a "very strict test"). Petitioner must plead sufficient facts 

demonstrating that the defendants faced substantial liability under the derivative claims, "were 

motivated by such liability", and that the merger's purpose was "solely to avoid liability". 

Globis Partners, L.P. v. Plumtree Software, Inc., No. CIV.A. 1577-VCP, 2007 WL 4292024, 

at *6 (Del. Ch. Nov. 30,2007) (emphasis added). "[G]eneralized and conclusory assertions of 

fraud on the part of the directors are insufficient to bring the Complaint within any of the 

exceptions to the continuous ownership requirement." Mehta v. Smurfit-Stone Container Corp., 

C.A. No. 6891-VCL, 2014 WL 5438534, at *4 (Del. Ch. Oct. 20,2014). And courts have 

declined to apply the fraud exception where "avoiding derivative liability was neither the only 

nor the principal reason for supporting the" merger. Arkansas Teacher Ret. Sys., 75 A.3d at 895. 

In other words, to meet the exception a plaintiff must "allege there was no alternative valid 
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business purpose for the [m]erger". Globis Partners, 2007 WL 4292024, at *8. To Respondents' 

knowledge, no Delaware court has ever found the fraud exception satisfied. Petitioners have not 

come close here. 

First, the Merger resulted in substantial value to Massey shareholders. The over 

$7 billion merger consideration represented a 27% premium above Massey's stock price the day 

of the UBB explosion. As Judge Stucky noted in dismissing Petitioners' contempt petition in 

Manville I-and as this Court recognized-such a premium is "hardly indicative of a transaction 

undertaken 'solely' for liability avoidance". Manville Pers. Injury Trust v. Blankenship, No. 07

C-1333, 2011 WL 10831074, at *11 (W. Va. Cir. Ct. Sept. 29, 2011); see also Manville I, 231 

W. Va at 646, 749 S.E.2d at 338. (JA002568.) Indeed, it is hard to imagine how such a 

premium could ever support an inference that the "sole purpose" of a merger was fraudulent or 

that it had "no alternative valid business purpose". Globis Partners, 2007 WL 4292024, at *8. 

Second, the allegations in the Proposed Second Amended Complaint are merely 

conclusory statements that do not approach the specificity required by Rule 9(b) of the West 

Virginia Rules of Civil Procedure. See W. Va. R. Civ. P. 9(b) ("[C]ircumstances constituting 

fraud ... shall be stated with particularity"). As this Court recognized in Manville I, Rule 9(b) 

applies to Petitioners' attempts to allege the fraud exception and its "strict requirements" are an 

"exception to the principles of brevity and simplicity in pleading". Manville I, 231 W. Va at 

646, 749 S.E.2d at 338 (JA002570); see also Highmark W. Va., Inc. v. Jamie, 221 W. Va. 487, 

493,655 S.E.2d 509, 515 (2007) ("A pleading which includes a claim of fraud requires more 

than the short, plain statement of the claim contemplated under Rule 8(a)(l)."); Kessel v. Leavitt, 

204 W. Va. 95, 132,511 S.E.2d 720, 757 (1998) ("[W]hen a party alleges that he/she has been 
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injured by the fraud or fraudulent conduct of another, the circumstances constituting fraud ... 

[must] be stated with particularity." (alteration in original) (internal quotation marks omitted». 

Petitioners' Second Amended Complaint offers purported "facts" that are merely 

conclusory and inconsistent allegations pleaded without the requisite particularity. Among other 

things, Petitioners generally allege that the UBB mine was cited by regulators for violations, and 

media reporters criticized the Massey mining operations. (JA000998-1106.) They claim that the 

damage to Massey may be in the hundreds of millions of dollars. (JAOO1049 ~ 112.) They offer 

the bald and unsupported conclusion that the Massey Board's "ultimate goal" was to eliminate 

"shareholder plaintiffs' standing". (JAOOI 054-55 ~ 126.) They assert that the Massey Board 

instructed Perella to solicit bids from only three companies. (JAOO1064 ~ 147.) And they 

claim-without any support-that Alpha's post-Merger retention of certain Massey employees 

proves that it never intended to pursue the derivative claims against respondents. (JAOO1070-71 

~ 164-65.) These blunderbuss allegations do not meet the specificity required by Rule 9(b), nor 

support any logical inference that the Merger was pretextual and undertaken "solely to avoid 

liability". Globis Partners, 2007 WL 4292024, at *7 (emphasis added). 

Petitioners concede that Respondents were explicitly directed by counsel to 

"assume the [pending] derivative claims would survive the" Merger and not to take those claims 

into account when considering the Merger. (JAOO 1 066-67 ~ 153.) They allege that 

Respondent's decision not to take those claims into account somehow supports their derivative 

standing because those claims represented "enormous damages". (Pet'rs' Br. at 22; JAOOI 069 

~ 162.) Of course, the allegation that Respondents did not consider the derivative claims when 

voting on the merger is completely inconsistent with Petitioners' attempt to plead the fraud 

exception. Rather, it suggests that the merger was not motivated in any way, let alone solely, by 
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the Respondents' desire to avoid liability. In fact, that allegation was part of then-Vice 

Chancellor Strine's reasoning in rejecting the Delaware plaintiffs' attempt to plead the fraud 

exception, "to the extent the record supports any inference, it is that the independent directors 

were led to believe that the Derivative Claims would survive the Merger ... [and] the record 

does not suggest that the independent directors of Massey feared their net wealths were at risk or 

that their decision to sell to Alpha was colored by such a fear". In re Massey Energy Co., 2011 

WL 2176479, at *25. 

The additional "evidence" Petitioners submitted in support of their motion to 

enjoin the merger fares no better. (Perrs' Br. at 12-13.) According to Petitioners, Respondents' 

plan "to insulate themselves from liability" was not to undertake a merger, but rather to launch 

an "internal investigation of [the cause of the UBB explosion]" headed by "the most culpable 

persons ... including Blankenship". (Perrs' Br. at 12.) Only when "control over that 

investigation" was threatened by Alpha's potential hostile takeover-a takeover that 

Respondents would have welcomed without hesitation or negotiation if the objective were to 

deprive Petitioners of standing-Respondents attempted to "pacify Alpha". (Id.) When that 

effort allegedly failed, Petitioners claim, ''the Board, led by Inman, turned against Blankenship in 

an effort to secure Alpha's commitment to the continuity of the internal investigation and its 

perspective on the causes of the explosion, which would exculpate them from shareholder 

derivative liability". (Id.) According to this theory, Respondents then engineered Alpha winning 

the bidding process over Arch, the rival bidder, in order to "ensure that whoever controlled the 

Company would continue to defend, not prosecute". (Pet'rs' Br. at 14.) Even if this convoluted 

allegation could support an inference that Respondents breached their fiduciary duties-and it 

does not-it cannot support Petitioners' claim that the Merger was "perpetrated merely to 
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deprive shareholders of their standing to bring the derivative action". Lambrecht, 3 A.3d at 284 

n.20. As with Petitioners' theory regarding consideration of the derivative claims, this allegation 

mandates the opposite conclusion. 12 

Finally, Petitioners' latest argument is that the allegations in the recent indictment 

against Donald Blankenship "provide additional support to Petitioners' claims at issue[] in this 

case by further demonstrating the substantial likelihood ofpersonal liability that 

Respondents ... faced". (Pet'rs' Br. at 23.) Putting aside the fact that the Indictment contains 

only allegations, as Petitioners themselves acknowledge, Blankenship was indicted for allegedly 

conspiring to violate mining regulations and standards and committing securities fraud. (Pet'rs' 

Br. at 17-18.) Those allegations have no bearing on the intentions of the Massey Board when 

negotiating or approving the Merger. To the contrary, Petitioners allege that Blankenship 

opposed the Merger and left the Massey Board well before it was approved, in part, because of 

that opposition. (JAOOI064-66 ~~ 148, 150-51.)13 

12 Petitioners also claim that Respondent Bobby Inman and Alpha's CEO, Kevin 
Crutchfield, entered into a "social condition" under which Alpha agreed to "keep Massey's 
internal investigation intact by hiring [] the most culpable of its officers and mine operators post 
merger". (Pet'rs' Br. at 12-13.) Even in the light most favorable to Petitioners, the facts in the 
Proposed Second Amended Complaint do not support an inference that this was Admiral 
Inman's intention. Even if it were, this allegation is not sufficient to allege that the Merger was 
undertaken solely to avoid liability. (JAOOI062 ~ 141 (stating that Admiral Inman suggested to 
Mr. Crutchfield that Alpha consider keeping on board certain key mine operators "who were 
very talented", without suggesting which positions they should hold).) Petitioners primarily rely 
on an October 3, 2010 email written by Mr. Crutchfield to himself that allegedly memorializes 
this agreement with Mr. Inman. (JAOOI563.) Petitioners' reliance on that October email is 
undermined by a November 2010 email showing that, as late as November 2010, Alpha was still 
considering a hostile offer for Massey because it did not perceive Massey's board as taking 
Alpha's interest seriously. (JA001565; see also JA002337-39.) 

13 Petitioners also contend that they should be allowed to access the documents at issue in 
the Blankenship criminal case. (Pet'rs' Br. at 23-24.) But despite extensive discovery in this 
action, they have not managed to plead a cognizable claim, and they offer no reason to believe 
any additional document they might obtain at some later date will make any difference. 
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Given Petitioners' inability to plead the fraud exception, it should come as little 

surprise that then-Vice Chancellor Strine, considering the negotiations leading up to the Merger, 

observed that "it appears highly doubtful that the plaintiffs will be able to show that Massey's 

directors and officers sought to sell the company to Alpha solely in order to extinguish their 

potential liability for the pending Derivative Claims". In re Massey Energy Co., 2011 WL 

2176479, at *2. (JA001858.) Then-Vice Chancellor Strine also recognized that the "record will 

not bear the inference that any bidder prepared to pay more has been prevented from doing so" 

and that "[t]he Massey Board seems to have exerted reasonable efforts to get the highest price it 

could from Alpha". 2011 WL 2176479, at *4. (JA001861.) Realizing that the Chancery Court's 

conclusions are fatal to their case, Petitioners contend that the Chancery Court's opinion does not 

conclusively resolve Petitioners' standing because whether "something appears 'highly doubtful' 

or seems 'likely' to another court is not an appropriate standard for resolving a request for leave 

to amend". (Pet'rs' Br. at 24.) But the Circuit Court did not deny Petitioners leave to amend 

because of the Chancery Court's reasoning; it denied their request because, as this Court 

recognized, the Merger provided substantial value, as evidenced by the fact that "[0]ver 99% of 

Massey shares that were voted were in favor of the Merger" in light of the substantial premium 

in cash and stock it offered Massey's former shareholders. Manville I, 231 W. Va at 641, 749 

S.E.2d at 333. 

C. 	 Conversion of Respondents' 12(b)(6) Motion Into One for Summary 
Judgment Was Unnecessary and Would Have Been Unwarranted. 

Petitioners contend that the Circuit Court should have applied a summary 

judgment standard when deciding Respondents' 12(b)( 6) motion and the denial of Petitioners' 

leave to amend. They are wrong. 
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First, Petitioners assert that, because standing involves "a mixed question of law 

and fact", it is "the province ofthe jury" and a summary judgment standard must be applied. 

(Pet'rs' Br. 18-19. ) Yet, the Circuit Court in Manville I granted Respondents' motion to dismiss 

on standing, and this Court affirmed that decision. Manville Pers. Injury Trust v. Blankenship, 

2011 WL 10831074, at *14 (W. Va. Cir. Ct. Sept. 29, 2011), affd, 231 W. Va at 647-48, 749 

S.E.2d at 339-40. Moreover, one of Petitioners' own citations notes that summary judgment is 

inappropriate on a motion to dismiss for lack of standing because a court without standing has 

"no power to enter a judgment on the merits and must dismiss the action". Elmore v. Triad 

Hosp., Inc., 220 W. Va. 154, 157 n.7, 640 S.E.2d 217, 221 n.7 (2006) (citations omitted). 14 

Second, Petitioners appear to contend that a summary judgment standard was 

warranted because the Circuit Court considered materials outside the pleadings that were 

appended to a declaration submitted in support of Respondents' motion to dismiss. (Pet'rs' Br. 

at 9.) It is well established that in deciding a Rule 12(b)(6) motion courts may consider materials 

ofwhich it may take judicial notice without converting the motion into one for summary 

judgment. See Forshey v. Jackson, 222 W. Va. 746, 747-48, 671 S.E.2d 748, 752-53 (2008) 

(collecting cases describing materials that courts consider on a 12(b)(6) motion). Such materials 

include both judicial proceedings, which "constitute public records", and matters central to the 

pleadings or integral to the complaint, regardless of whether they are formally incorporated by 

14 None of the other cases cited by Petitioner has anything to do with the standing question 
here. In State ex reI. Paul B. v. Hill, this Court determined that inadequacy of allegations 
contained in an abuse and neglect petition did not abrogate standing to bring such a petition. 201 
W. Va. 248,256,496 S.E.2d 198,206 (1997). In Pocahontas Mining Co. v. Oxy USA, Inc. this 
Court merely determined that a fraud claim was "asserted with sufficient particularity" to raise 
"genuine issues of material fact as to require submission of the case to ajury". 202 W. Va. 169, 
171,503 S.E.2d 258,260 (1998). Similarly, State v. Kendell, a criminal appeal following a trial 
conviction, stands only for the proposition that the existence of exigent circumstances is a factual 
issue for ajury to decide. 219 W. Va 686,693,639 S.E.2d 778, 785 (2006). 
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reference. Franklin D. Cleckley, Robin J. Davis, & Louis J. Palmer, Jr., Litigation Handbook on 

West Virginia Rules of Civil Procedure § 12(b)(6)[2], at 387 n.1162 (4th ed. 2012); see also id. 

at § 12(b)(6)[3], at 395 n.1216; Forshey, 222 W. Va. at 748, 671 S.E.2d at 753 ("Even where a 

document is not incorporated by reference, the court may nevertheless consider it where the 

complaint relies heavily upon its terms and effect, which renders the document integral to the 

complaint. "). 

The only documents included by Respondents for the Circuit Court's 

consideration were (l) prior pleadings in this case; (2) pleadings and a judicial decision from the 

Delaware Case; and (3) public documents relating to the Merger, such as the Merger Agreement 

and Certificate of Merger. (JA001849-2]] 7.) Those are precisely the types of public records 

and materials of which courts may take judicial notice. Forshey, 222 W. Va. at 747-48,671 

S.E.2d at 752-53. Petitioners do not cite to any other material that they allege were 

inappropriately considered by the Circuit Court. (Pet'rs' Br. at 9.) Indeed they could not, as the 

Circuit Court's opinion relied on nothing else. IS 

Further, Petitioners contend that the Circuit Court considered facts that were "not 

properly before it" in referencing the Delaware Chancery Court's decision. (Pet'rs' Br. at 25.) 

But the only "facts" they point to relate to the substantial merger consideration and the premium 

it represented over Massey's stock price at various times. (Pet'rs' Br. at 25; JA002611-12 ~ 32.) 

Those are not only matters of public record amenable to judicial notice, but also alleged in 

similar form in Petitioners' own pleadings. (JAOO] 068 ~ 161.) Indeed, the Circuit Court in 

Manville I relied upon the same facts from the same Chancery Court opinion in dismissing the 

I S If anything, the Circuit Court considered Petitioners' "allegations" and purported 
"evidence" referenced nowhere in their complaints. (See JA002642-50.) 
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contempt petition. 2011 WL 10831074, at *11 (W. Va. Cir. Ct. Sept. 29, 2011). Petitioners are 

not entitled to blind the Circuit Court to matters of public record inconvenient to their case. 

III. 	 THE CIRCUIT COURT DID NOT ABUSE ITS DISCRETION IN DENYING 
PETITIONERS' MOTION TO AMEND THEIR COMPLAINT TO ASSERT NEW 
DIRECT CLASS ACTION CLAIMS BECAUSE THE PROPOSED 
AMENDMENTS ARE FUTILE, PREJUDICIAL AND UNTIMELY. 

Just as the Circuit Court was justified in refusing Petitioners' request to add 

additional derivative claims (see supra Part II.B), the Circuit Court did not abuse its discretion in 

denying Petitioners leave to add new direct claims on behalf of a class of Massey shareholders. 16 

A. 	 Petitioners' Proposed Inadequate Price Claim Is Inconsistent with the Facts 
and Not Pleaded with Requisite Specificity. 

Petitioners allege that Respondents breached their fiduciary duties "by failing to 

obtain the highest price reasonably available for the Company", in part, because they failed to 

"consider the pending derivative claims" or "demand any value from Alpha" for them. 

(JAOO1069-72, 95,-r,-r 162-167,232; see also Pet'rs' Br. at 26-27.) As noted above, that assertion 

flies in the face of the $7 billion merger consideration following a bidding process, which the 

Circuit Court below and the Circuit Court in Manville I both recognized resulted in a "substantial 

premium" for Massey's former shareholders-25% over the price immediately preceding the 

16 As a threshold matter, the Proposed Second Amended Complaint does not allege a claim 
for damages and, therefore, it would be futile to grant Petitioners' motion to amend. The 
Proposed Second Amended Complaint's only direct causes of action-the first and second for 
breach of fiduciary duty against the directors and officers and for aiding and abetting breach of 
fiduciary duty against Alpha-only seek injunctive relief. (JA001 095-96,-r,-r 234, 238 ("Plaintiffs 
and the members of the Class have no adequate remedy at law.").) Since the merger has closed, 
injunctive relief is no longer available. The only claim for damages articulated in the Proposed 
Second Amended Complaint arises from the claims brought derivatively on behalf of Massey, 
which Petitioners do not have standing to assert. (JA001095-97.) (See supra Part II.A.) Thus, 
an amendment would be futile where Petitioners do not even state a direct claim for monetary 
relief. 
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Merger Agreement and 27% over the price immediately before the UBB explosion. (JA002608 

~ 25; Manville Pers. Injury Trust, 2011 WL 10831074, at * 11).17 

In order to plead their inadequate price claim, Petitioners must demonstrate that 

the "directors acted in bad faith to approve the sale of Massey at a materially inadequate and 

therefore unfair price". In re Massey Energy Co., 2011 WL 2176479, at *29. It takes an 

"extreme set of facts" to demonstrate bad faith and plaintiffs must allege the price was "so far 

beyond the bounds of reasonable judgment that it seems inexplicable on any ground other than 

bad faith". In re Crimson Exploration Inc. Stockholder Litig., No. CIV.A. 8541-VCP, 2014 WL 

5449419, at *23 (Del. Ch. Oct. 24,2014) (rejecting an inadequate price claim based on a 7.7% 

premium) (quotation marks omitted). 

By Petitioners' own allegations, the Merger consideration was the result of a 

public, multi-bidder process that lasted some nine months (see JAOOI064 ~ 147), at the end of 

which the Massey Board recommended to shareholders that they accept the highest outstanding 

bid from Alpha (see JAOO 1 072 ~ 168). Their primary contention is that Respondents did not 

pursue Arch, which originally submitted the highest proposal of$70 per share (JAOOI066 ~ 152), 

but later revised it down to $55 per share. (lAOOI068 ~ 160.) In the end, Massey accepted 

Alpha's bid price of $69.33 per share (representing 1.025 Alpha shares plus $10 cash per share), 

17 Although not determinative to the outcome here, since these claims are, at bottom, fraud 
claims, Rule 9(b) pleading standards apply. Petitioners argue that the more liberal pleading 
standard of Rule 8(a) should apply because the claims are styled as breaches of fiduciary duty. 
(Pet'rs' Br. 27.) But the absence of the word "fraud" in the pleadings is of no consequence: 
"The acts charged are not less fraudulent because the word 'fraud' or 'fraudulent' is not 
employed by the pleader in characterizing them." Kessel, 204 W. Va. at 127,511 S.E.2d at 757 
(citation omitted). Rather, fraud is broadly defined to include "all acts, omissions, and 
concealments which involve a breach of legal duty, trust or confidence justly reposed, and which 
are injurious to another ...." Id. Petitioners here accuse Respondents of fraudulent conduct
"engaging in self-dealing" and obtaining personal monetary benefits that were not shared by the 
other former Massey shareholders, including Petitioners, which resulted in an inadequate price 
for their shares. (lAOOI 082 ~ 192.) 
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which was significantly higher than Alpha's September 2010 proposal of $41.07 per share. 

(JAOO1061-62 -J 141; JAOOI068 -J 160.) Indeed, even after Arch lowered its bid price to $55 per 

share, despite the loss of leverage, Respondents persuaded Alpha to raise its price from $65 per 

share to the final bid price representing $69.33 per share. (JAOOI 068 -J-J 159-60.) 

Petitioners do not allege with particularity how the final price is unsatisfactory to 

shareholders; they merely make conclusory statements. (See, e.g., lAOO 1072 -J 167 ("In light of 

these facts, the Massey Board-rather than seek the highest price reasonably available for 

shareholders-pursued its own interest in eliminating certain of the Individual Defendants' 

personal liability.").) In short, as the Circuit Court found, Petitioners neither allege facts that 

suggest that consideration was "materially inadequate" nor that it was the result of "bad faith". 

(JA002607-08 -J 24.) 

Petitioners' conclusory allegations that Respondents "fail[ed] to demand any 

value from Alpha for the derivative claims" also fail. (JAOOI072 -J 167.) To challenge the 

Merger under this theory, Petitioners must satisfy a three-part test: 

"First, [Petitioners] must plead an underlying derivative claim that 
has survived a motion to dismiss or otherwise could state a claim 
on which relief could be granted. Second, the value of the 
derivative claim must be material in the context of the merger. 
Third, the complaint challenging the merger must support a 
pleadings-stage inference that the acquirer would not assert the 
underlying derivative claim and did not provide value for it." 

In re Primedia, Inc. S'holders Litig., 67 A.3d 455, 477 (Del. Ch. 2013). As then-Vice Chancellor 

Strine concluded, after review of the extensive evidentiary record, even if Petitioners could 

adequately plead underlying breach of fiduciary duty claims, the value of the claims would be 

limited by the ability to collect judgments from individuals or from insurance policies that would 

be invalidated by the same judgment. In re Massey Energy Co., 2011 WL 2176479, at *27-28. 

(JA001920.) In that context, then-Vice Chancellor Strine rightly concluded the value of the 
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claims was not "material in relation to the value of Massey as an entity" or "in the context of an 

$8.5 billion Merger". 18 Id. at *28-29. (JAOOI920-23.) Additionally, even assuming that there 

were a viable claim and that it was material, Petitioners have not adequately pleaded that Alpha 

provided no value for it. As then-Vice Chancellor Strine noted, Alpha also assumed substantial 

potential liabilities from "settlements, fines, and remediation costs" when it purchased Massey. 

Id. at *24 (JAOOI91 1).19 It faced every "rational incentive to shift" liability to the Respondents 

and view the derivative claims-as Massey itself would-as a vehicle to offset those liabilities, 

not an independent asset with material value. Id. at *24. (JA001911.)20 Put another way, any 

value Alpha received from the derivative claims was more than offset by the potential liabilities 

it assumed. 

B. 	 Petitioners' Proposed Disclosure Claim Is Conclusory and Not Pleaded with 
Specificity. 

Petitioners also allege that the Massey Board "fail[ed] to disclose material 

information to Massey Energy shareholders". (JAOOlOn-76 ~~ 168-181; Pet'rs' Bf. at 27.) 

Although Petitioners make a bald, conclusory accusation that Respondents made "numerous 

materially misleading statements", they do not identify a single particular false representation. 

(JAOO1on ~ 168.) Rather, Petitioners merely contend that Respondents failed to disclose 

sufficient information concerning, inter alia, (1) the value of Petitioners' derivative claims and 

18 $8.5 billion represents the implied enterprise value of the Merger consideration. 

19 For example, as noted above, Alpha paid nearly $475 million in connection with the 
Government settlement and the settlement of the federal securities action. See supra n.2. 

20 The Petitioners' allege that Alpha was not likely to assert any derivative claim because it 
initially provided roles at the surviving company for certain of the Officer Defendants. 
(JAOOI070-71; ~~ 164-165.) That makes no sense. Putting aside that the entire Massey Board of 
Directors and Donald Blankenship were not included in that group, Petitioners provide no reason 
to believe Alpha would continue to employ and not bring claims against any officer defendant it 
determined was responsible for material liabilities. 

29 




Alpha's treatment of them; (2) "why the Board ... took no steps to determine the interest other 

companies had in acquiring Massey Energy"; and (3) "necessary information concerning the 

valuation of the Company". (JAOOlO72-76 ~~ 168-81.)21 

"To prevail on a claim of material omission ... a plaintiff must demonstrate a 

substantial likelihood that, under all the circumstances, the omitted fact would have assumed 

actual significance in the deliberations of the reasonable stockholder. There must be a 

substantial likelihood that the disclosure of the omitted fact would have been viewed by the 

reasonable stockholder as having significantly altered the 'total mix' of information made 

available." Loudon v. Archer-Daniels-Midland Co., 700 A.2d 135, 143 (Del. 1997). In order to 

show entitlement to compensatory damages, Petitioners must demonstrate they are "logically and 

reasonably related to the harm or injury for which compensation is being awarded". In re J.P. 

Morgan Chase & Co. S'holder Litig., 906 A.2d 766, 773 (Del. 2006). Petitioners state neither 

why the allegedly omitted facts were material nor how the omissions caused Petitioners injury. 

These claims are futile. 

Petitioners' allegations concerning the disclosure of the derivative claims are 

meritless. As the Delaware Chancery Court concluded, the derivative claims were not a 

"material asset that Alpha is not paying fair value for". In re Massey Energy Co., 2011 WL 

2176479, at *21. (JA001905.) Moreover, the derivative claims were fully disclosed as part of 

the merger proxy. Id. at * 14-15 (noting that the "proxy statement makes clear that a vote for the 

21 Although also not outcome-determinative, Petitioners' intentional misrepresentation claim 
also sounds in fraud. See Wright v. Sutton, Civil Action No.1 :08-1431,2011 WL 1232607, at 
*6 (S.D. W. Va. Mar. 29, 2011) (holding plaintiffs allegations of intentional misrepresentation 
of material facts allegedly made with the intent to induce plaintiff to act on said 
misrepresentation were essentially claims for fraud); Gerver v. Benavides, 207 W. Va. 228,232, 
530 S.E.2d 701, 705 (1999) ("Actual fraud is intentional, and consists of an intentional 
deception or misrepresentation to 'induce another to part with property or to surrender some 
legal right, and which accomplishes the end designed. ''') 
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Merger would likely result in control over the Derivative Claims passing to Alpha ... [and if] a 

stockholder shares the plaintiffs' view and believes that Massey will do better by remaining 

independent and suing its fiduciaries, she can vote no"). (JAOOI888.) 

Similarly, Petitioners' allegations concerning disclosures regarding the bidding 

process are meritless. The Merger was the result of a public, multi-bidder process spanning a 

number of months over which prospective bidders were permitted to conduct due diligence of 

Massey. Petitioners recognize as much in their Proposed Second Amended Complaint. (See 

JAOO1064 ~ 147; JAOOI067 ~ 156.) 

Petitioners' claims concerning the extent to which Massey's financial advisors 

relied on certain valuation methods, which they refer to as "relatively useless", also fail. 

(JAOOI074-75.) Under Delaware law, "[t]his kind of quibble with the substance of a banker's 

opinion does not constitute a disclosure claim." Globis Partners, 2007 WL 4292024, at *11-13 

(finding disagreement with subjective judgment of financial advisor over valuation method "does 

not support a finding of a breach of the duty of disclosure"). Moreover, Petitioners' claim that 

specific figures necessary for "Massey shareholders to properly assess the value of Massey" 

were omitted (for example, sales of metallurgical and steam coal and capital expenditures) is 

similarly meritless. (JAOO1075 ~ 181.) It is well settled that "Delaware law does not require 

stockholders be given all the financial data they would need if they were making an independent 

determination of fair value." Globis Partners, 2007 WL 4292024, at * 12 (internal quotation 

marks omitted). 

Finally, to the extent Petitioners are alleging that Respondents did not disclose 

their own supposed malfeasance, such as Respondents' alleged intent to evade personal liability 

in advance of the Merger vote, under Delaware law it is settled that the duty of disclosure does 
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not oblige directors "to characterize their conduct in such a way as to admit wrongdoing". 

Loudon, 700 A.2d at 143. "[A] board is not required to engage in 'self-flagellation' and draw 

legal conclusions implicating itself in a breach of fiduciary duty from surrounding facts and 

circumstances prior to a formal adjudication ofthe matter." Id. (quoting Stroud v. Grace, 606 

A.2d 75, 84 n.l (Del. 1992)). "Thus, even where material facts must be disclosed, negative 

inferences or characterizations of misconduct or breach of fiduciary duty need not be 

articulated." Id.; see also In re KKR Fin. Holdings LLC S'holder Litig., 101 A.3d 980, 1000 

(Del. Ch. 2014) ("[T]he duty of disclosure does not require directors to admit wrongdoing."). 

C. 	 Petitioners' Proposed Amendments Would Be Untimely and Prejudicial. 

Finally, any amendment to add Petitioners' new direct claims would be both 

untimely and prejudicial. This action was filed more than five years ago and the independent 

director Respondents have not been Massey directors for over four years. For the last five years, 

Petitioners' claims have twisted and turned to avoid dismissal. What started as derivative claims 

has morphed into direct class action claims. Despite all of that time, all of those iterations and 

the provision of substantial discovery, Petitioners are still unable to plead a cognizable claim. 

Mayfield v. Nat'! Ass'n for Stock Car Auto Racing, Inc., 674 F.3d 369, 379 (4th Cir. 2012) 

(considering the "significant amount of discovery that had already been conducted" in affirming 

the district court's denial of the Rule 15(a) motion); McCoy v. CAMC, Inc., 210 W. Va. 324, 

329-30, 557 S.E.2d 378, 383-84 (2001) ("[l]ack of diligence is justification for a denial ofleave 

to amend where the delay is unreasonable."); Vedder, 217 W. Va. at 533-34, 618 S.E.2d at 542

43 (noting that a delay of 10 months justifies denial of motion to add new claims). 

Petitioners themselves admit they are still not ready to plead a cognizable claim. 

In response to the Circuit Court's October 16, 2014, request for proposed orders implementing 

its prior dismissal, Petitioners provided a proposed order implementing their "repeated request" 
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for a stay until 30 days following the announcement of the conclusion of the criminal 

investigation into the UBB explosion. (JAA002590-591, JAA002617-27.) Their brief has 

moved that deadline yet again-now stating that they may need until "after Blankenship's 

federal criminal trial". (Pet'rs' Br. at 23-24.) Yet, Petitioners do not point to what particular 

evidence or claim they will then be able to allege. Petitioners should no longer be allowed to 

burden Respondents with additional pleadings and additional discovery while they search in vain 

for anything that will save their futile claims. 

IV. 	 THE CIRCUIT COURT'S DISMISSAL DID NOT VIOLATE PETITIONERS' 
PROCEDURAL DUE PROCESS RIGHTS. 

As a last resort, Petitioners recast their conversion and leave to amend arguments 

as a denial of due process, arguing that the Circuit Court denied them "notice and opportunity to 

be heard" by "summarily dismissing" their case. (Pet'rs' Br. at 28.) Contrary to their assertion, 

Petitioners have had ample opportunities to be heard over the extensive, five-year procedural 

history of this case. 

Petitioners cannot dispute that they vigorously defended their motion to amend 

and opposed Respondents' motion to dismiss. Those motions amounted to nearly 1,000 pages of 

briefing and declarations. (JA000551-872; JA000949-1106; JA001832-2027; JA002120-2348.) 

Having failed to convince the Circuit Court and this Court that they are entitled to the outcome 

of their liking, Petitioners point to various statements on the meaning of due process. (Pet'rs' Br. 

at 28-30.) But they point to no authority establishing the proposition they seek-that they are 

entitled to litigate their claims to resolution regardless of the deficiency of their pleadings. For 

example, in In re Charleston Gazette FOIA Request, this Court reversed the lower court's sua 

sponte dismissal of a declaratory judgment complaint-which was issued without any notice or 

an opportunity for plaintiff to be heard beyond the complaint itself-because the parties were 
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denied "an opportunity to be heard in violation of their due process rights". 222 W. Va. 771, 

778,671 S.E.2d 776, 783 (2009). The Court held that the lower court erred in sua sponte 

dismissing the complaint "without providing either party an opportunity to present its arguments 

as to whether ajusticiable controversy existed". Id. at 777-78, 782-83; see also Dawson v. 

Newman, 419 F.3d 656,660 (7th Cir. 2005) (reversing the district court's sua sponte dismissal 

of plaintiff s claims against a defendant who did not join a motion to dismiss by other defendants 

because no notice was given to plaintiff of the court's intention and plaintiff "was given no 

opportunity to respond"). In other words, in each case a party was deprived of all process and 

opportunity to be heard, not of an opportunity to be heard once again after twice amending a 

complaint and litigating an action for five years before two courts. Petitioners have participated 

in and benefitted from more than sufficient process to pursue their claims. That they have not 

been successful is a result of this process, not of its absence. 
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