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INTRODUCTION 

Petitioners, Manville Personal Injury Settlement Trust; Amalgamated Bank, as Trustee for the 

LongView Collective Investment Funds; and California State Teachers' Retirement System (collectively, 

"Petitioners"), respectfully submit this Reply to the Brief of Respondents. 

ARGUMENT 

I. 	 THE CIRCUIT COURT FAILED TO APPLY ANY APPROPRIATE LEGAL 
STANDARD IN ORDER TO PERMIT RESPONDENTS TO ESCAPE LIABILITY 

Because Judge King ignored the clear procedural rules regarding Petitioners' right to amend, and 

instead granted Respondents' motion to dismiss without even a cursory review of the record before the 

Circuit Court, the Parties find themselves, once again, before this Honorable Court with no clearer 

understanding of Judge King's initial dismissal of this action on November 14,2013. To avoid remand, 

Respondents' brief seeks to muddy the waters by introducing for the first time eight pages worth of 

arguments never raised previously before Judge King or this Court on previous appeals. See Resp'ts' Br. 

at 26-32. If this case is not remanded, this Court will be setting a dangerous precedent for future cases, 

one that flies in the face of well-established and straightforward legal standards. 

As discussed in Petitioners' initial brief, Judge King did not limit his consideration to the four 

corners of Petitioners' Amended Complaint, I consider all facts alleged as true, and consider all reasonable 

inferences therefrom in Petitioners' favor, as required for a motion to dismiss. See, e.g., Forshey v. 

Jackson, 222 w. Va. 743, 749, 671 S.E.2d 748, 754 (2008) (setting forth the proper standard for 

considering a motion to dismiss, which are viewed with disfavor, should rarely be granted, and only 

appropriate where "it is clear that no relief could be granted under any set of facts that could be proved 

consistent with the allegations") (internal quotation marks omitted). Judge King likewise did not apply 

1 Contrary to Respondents' assertion, Petitioners dispute the propriety of dismissing the Amended Complaint. See 
Resp'ts' Br. at 14-16. If the Court were to constrain its review to the four corners of that document as is appropriate, 
there is no mention of a merger and accordingly no question as to Plaintiffs' standing to pursue those claims. On 
that basis alone, the Court could reverse and remand this case, preferably with guidance for how to properly 
consider a motion for leave to amend. 



the familiar summary judgment standard by which he was required to consider all facts submitted by the 

parties but draw any permissible inferences in favor of Petitioners. See, e.g., Painter v. Peavy, 192 W. 

Va. 189, 192,451 S.E.2d 755, 758 (1994) (explaining that the court must "must draw any permissible 

inference from the underlying facts in the light most favorable to the party opposing the motion" and that 

"[t]he circuit court's function at the summary judgment stage is not to weigh the evidence and determine 

the truth of the matter but to determine whether there is a genuine issue for trial") (internal quotation 

marks omitted). 

Instead of complying with this black-letter law, in the guise of exercising his purported discretion 

to deny Petitioners' leave to amend under the liberal Rule 15(a) standard, the Circuit Court dismissed 

Petitioners' case in its entirety with prejudice - both the operative compliant, the proposed amended 

complaint on file, and a subsequent amended pleading to incorporate previously unavailable information 

despite Petitioners' repeated requests for that opportunity. Respondents' and Judge King's primary 

ground for dismissal is the Merger between Alpha Natural Resources, Inc. ("Alpha") and Massey Energy 

Company ("Massey") that was proposed and made public in January 28, 2011 and consummated in early 

June 2011 denied Petitioners of standing and any amendment would be futile. Such reasoning is flawed 

and completely disregards the liberal legal standard of and policy behind Rule 15(a), as well as the record 

before the Circuit Court, not to mention the record Petitioners could develop had they been granted leave 

to amend to include currently unavailable evidence that will become public. See Brooks v. Isinghood, 213 

W. Va. 675,686,584 S.E.2d 531, 542 (2003) ("The purpose of the words 'and leave [to amend] shall be 

freely given when justice so requires' in Rule 15(a) W. Va. R. Civ. P., is to secure an adjudication on the 

merits of the controversy ....") (quoting SyI. Pt. 3, Rosier v. Garron, Inc., 156 W. Va. 861, 199 S.E.2d 

50 (1973)) (internal quotation marks omitted); Davis v. Piper Aircraft Corp., 615 F.2d 606, 613 (4th Cir. 

1980) ("Unless a proposed amendment may clearly be seen to be futile because of substantive or 

procedural considerations, conjecture about the merits of the litigation should not enter into the decision 

whether to allow amendment.") (citation omitted). The Merger had not even been contemplated at the 
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time the operative complaint was drafted and filed, and the proposed amended complaint was submitted 

prior to the commencement of expedited discovery and the record subsequently established. 

Petitioners, like the rest of the public, only recently learned that a million documents representing 

several million pages are at issue in Respondent Blankenship's federal criminal trial. The overwhelming 

majority of the documents relevant to this case were never provided to Petitioners in the exceptionally 

abbreviated discovery process that occurred in a matter ofweeks in May 2011 ahead of the Merger's 

closing on June 1,2011. Nor were any of the types of conversations that Respondent Blankenship 

secretly recorded in his office. See David Segal, The People v. the Coal Baron, THE NEW YORK TIMES 

(June 20, 2015) http://www.nytimes.coml2015106/21Ibusiness/energy-environmentlthe-people-v-the

coal-baron.html?J=1 (last visited June 29,2015). Because of the stay on any discovery in related actions 

imposed by United States Attorney for the Southern District of West Virginia and the United States 

Department of Justice shortly following the consummation of the Merger, even the volume of these 

relevant documents has only recently become public knowledge, although their content remains 

obfuscated and unavailable to Petitioners and news agencies pending Respondent Blankenship's criminal 

trial. 

Respondents' suggestion that Petitioners have been dilatory only evinces a misreading of the 

procedural progress of this case and further illustrates the impropriety of Judge King's signing 

Respondents' order. If Respondents genuinely believed that Petitioners had been dilatory, they should 

have moved to dismiss under Rule 4l(b), W. Va. R. Civ. P. That they did not is telling. Perhaps more 

importantly, however, the fact that Judge King accepted Respondents' argument demonstrates the Circuit 

Court's error in dismissing the action and denying Petitioners leave to amend. Pursuant to Rule 41(b), a 

defendant can request to have a case dismissed for precisely the reason suggested by Respondents' brief 

that Petitioners have failed to prosecute the case - provided that there are exceptional circumstances 

warranting such dismissal and that the required procedures are followed, neither of which happened here. 

Like Rules l2(b) and 56 concerning motions to dismiss and for summary judgment, respectively, Rule 

41 (b) has procedures and standards, none of which were invoked by Respondents, much less followed by 
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Judge King, for a simple reason - mentioning by name Rule 41(b) would have made it even more clear 

that Respondents are not possibly entitled a dismissal of Petitioners' case with prejudice under any 

standard contemplated by the West Virginia Rules of Civil Procedure or any others. 

Here, rather than failing to prosecute their case, Petitioners have vigorously litigated the action 

by, among other things, researching and drafting a complaint and an amended complaint, undertaking the 

limited discovery available to them, and timely briefing Respondents' various motions. That the action 

sat stagnant on the Circuit Court's docket while the U.S. Attorney's Office investigated the explosion at 

the Upper Big Branch mine is not of Petitioners' making. Accordingly, Respondents could never hope to 

justify dismissal pursuant to the well-recognized standard for Rule 41(b) dismissal, which "should be 

considered appropriate only in flagrant cases." Dimon v. Mansy, 198 W. Va. 40,45,479 S.E.2d 339,344 

(1996). Indeed, as explained by this Court in Dimon: 

. . .. In our judicial system, except in extraordinary circumstances that are not present 
here, it is apodictic that all parties receive adequate notice that a particular issue is being 
considered by the court, and an opportunity to present evidence on that issue before the 
court renders its ruling. We now extend the notice and hearing requirements to 
dismissals under Rule 41(b). We discern these requisites to be mandatory, not merely 
because the dismissal of a litigant case on grounds other than the merits is not to be 
lightly considered, but that our decision will promote uniformity and consistency among 
our judicial circuits. 

It is our task to supervise the administration ofjustice in the circuit courts, and to that 
end, we must ensure that fair standards of procedure are maintained. Judicial supervision 
and responsibility "implies the duty of establishing and maintaining civilized standards of 
procedure and evidence." McNabb v. United States, 318 U.S. 332, 340, 63 S. Ct. 608, 
613,87 L. Ed. 819 (1943). Our supervisory and rulemaking authority extends to issuance 
of sanctions under Rule 41 (b), particularly when we are dealing with a procedure for 
which a uniform practice is desirable. As suggested below, other appellate courts have 
found that exercise of their authority is appropriate when needed to guarantee litigants 
fair access to the courts to have their grievances heard on the merits. Of course, our 
supervisory and rulemaking authority is not a form of free-floating justice, untethered to 
legal principle. Attempts by an appellate court, for example, to use broad supervisory 
and rulemaking authority as a way to control the properly vested discretion of the trial 
court should be squarely rejected. But, on occasion, and we think this is one, we must act 
to secure rights and fairness when we are persuaded a procedure followed in a trial court 
is wrong. 

Id., 198 W. Va. at 46, 479 S.E.2d at 345 (footnote omitted). 
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Faced with this, the best Respondents can muster is that compliance with applicable procedural 

rules is of no matter because Petitioners are unable to satisfy the fraud exception to post-merger standing. 

Any fair reading of the record before Judge King demonstrates that this is a factual dispute that was 

inappropriate for resolution by Judge King or indeed this Court. Respondents' purported authority on the 

scope of the fraud exception does not help them. While articulating generic propositions that satisfaction 

of the fraud exception is a high bar that is often difficult to satisfy, none of Respondents' authority 

addressed a situation remotely like this, where Massey board members insisted on a "social" condition 

that would ensure the individuals with primary responsibility for the disaster would remain employed at 

Alpha and therefore steer the investigation away from the Board. Indeed, Respondents' authority does 

not even address circumstances, as here, where two bidders were bidding for the target corporation, let 

alone a situation where members of the board of the target corporation rejected a higher bid from one 

bidder. 

In the end, Respondents (and accordingly, Judge King) cannot articulate a proper standard for 

dismissing this case, whether considering the standard appropriate for the pleading stage of this case or 

even borrowing the more exacting standard that is only appropriate after full discovery. Unfortunately, 

Judge King has demonstrated by his actions - and, more tellingly, his inactions - that he is all too willing 

to accommodate Respondents' efforts in an attempt to rid his docket of this case. Few things are clearer 

in West Virginia proceduraljurlsprudence than a guiding policy ofhaving cases decided on the merits, 

rather than on a defendant's purported (and self-serving) assertions offact. It would be an epitome of 

injustice to permit Respondent Blankenship and the other Respondents to escape personal civil liability 

without allowing Petitioners to assert their claims based on discovery that will likely soon be available to 

them. 

II. PETITIONERS HAVE STANDING TO ASSERT DERIVATIVE CLAIMS FOLLOWING 
THE MASSEY-ALPHA MERGER 

Respondents rely on Manville Personal Injury Trust v. Blankenship et aI., 231 W. Va. 637, 749 

S.E.2d 329 (2013) ("Manville"), for the proposition that "Petitioners no longer have standing to bring 
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their derivate claims." Resp'ts' Br. at 16. However, as Petitioners' Brief makes clear (see Pet'rs' Br. at 

27), the records before this Court in Manville and the Circuit Court in this action are fundamentally 

different. In Manville, this Court held that, on the record before it 

nothing in the pleadings, suggesting that the merger was pretextual, fraudulent or even 
inequitable, was alleged other than in a cursory manner. No averments were set forth 
which would satisfy the particularity requirement of W. Va. R. Ci v. P. 9(b) or the 
similar requirement under Delaware law. No assertion was made, for example, that the 
consideration paid for the purchase of Massey was inadequate. This Court is of the 
opinion, therefore, that the petitioners' issue in this regard failed at the pleading stage and 
that discovery was not warranted. 

749 S.E.2d at 338. 

As is clear from Petitioners' Brief, Petitioners have done what this Court concluded they had 

failed to do in Manville, namely, establish a record that meets the pleading requirements of Rule 9. See 

Pet'rs' Br. at 21-24. Additionally, it is the record in this case - that was not before either this Court or 

the Circuit Court in Manville - that is at issue here. As such, it was inappropriate for the Circuit Court to 

rely on this Court's decision in Manville (and the record from that case) to conclude that Petitioners had 

failed to meet their pleading burden. 

A. 	 The Fraud Exception Provides Petitioners with Standing to Assert Derivative 
Claims 

Respondents do not (and cannot) dispute that Petitioners and the Class have standing to pursue 

their derivative claims following the merger between Massey and Alpha if the fraud exception to post

merger standing applies. See Resp'ts' Br. at 17. Indeed, as Respondents' authority acknowledges (see 

Resp'ts' Br. at 16-17), the Delaware Supreme Court recently "reaffIrmed that the Lewis v. Anderson fraud 

exception applies ... 'where the merger itself is ... being perpetrated merely to deprive shareholders of 

their standing to bring the derivative action .... '" Arkansas Teacher Ret. Sys. v. Countrywide Fin. Corp., 

75 A.3d 888, 897 (Del. 2013) (citing Lambrecht v. 0 'Neal, 3 A.3d 277,284 n.20 (Del. 2010)) (ellipses in 

original). Despite their protestations, Respondents do not point to a single case where a court has found 

that the avoidance of liability is suffIcient to overcome the fraud exception. The reason for this is simple: 

there is none. Moreover, Respondents point to no authority that addresses circumstances where two 
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bidders were vying for a target corporation, let alone (as here) where the target corporation rejected a 

higher bid in favor of a bid from another bidder who would agree to keep the primary wrongdoers 

employed at the new company. 2 

Moreover, whether Petitioners have satisfied the fraud exception is a fact-intensive inquiry. See 

Braasch v. Goldschmidt, 199 A.2d 760, 764 (Del. Ch. 1964) ("While plaintiffs, by their allegations, may 

have assumed a difficult burden, it is not for the court to say, at a preliminary stage, that the required 

proof it not available to them."). Respondents' citation to Arkansas Teacher for the proposition that 

"courts have declined to apply the fraud exception where 'avoiding derivative liability was neither the 

only nor the principal reason for supporting the' merger" is misplaced. Resp'ts' Br. at 18 (citing 

Arkansas Teacher, 75 A.3d at 895). Arkansas Teacher reaffirmed the principle, long recognized, that the 

fraud exception remains viable but found that "the conditions necessary to the satisfy the fraud exception 

were not present in this case ...." Arkansas Teacher, 75 A.3d at 895. As Petitioners' Brief explains, the 

Proposed Second Amended Complaint - which was on file with the Circuit Court for nearly four years 

readily establishes that the fraud exception is implicated in this case. See Pet'rs' Br. at 21-22. In 

connection with this, the Proposed Second Amended Complaint specifically details how Respondents 

wanted to control the internal investigation into the Upper Big Branch explosion and could only do so if 

Alpha, and not Arch Coal, Inc. ("Arch"), acquired the Company. See id. at 14. In particular, the 

Individual Respondents insisted on a "social" condition that Alpha hire the same individuals who ran 

Upper Big Branch before the explosion and refused to negotiate seriously with anyone not interested in 

that "social" condition. See id. Lewis v. Ward, 852 A.2d 896 (Del. 2004) is instructive. There 

[t]he plaintiff argued that her original complaint set forth facts that brought this case 
within the [fraud exception]. The Court of Chancery disagreed that the original 
complaint set forth facts that, if true, alleged the merger was "being perpetrated merely to 
deprive the plaintiff of derivative standing." Because the plaintiffs brief suggested that 
she might be able to plead such a claim, however, the Court of Chancery granted the 
plaintiff leave to file an amended complaint. 

2 Petitioners respectfully suggest that should the Court be concerned about the applicability of the fraud exception to 
post-merger standing in this case, it should certify the question to the Supreme Court ofDelaware. 
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Id. at 899 (emphasis added) (citation omitted). 

Consequently, because Respondents cannot credibly claim that the record lacks any facts that 

prevent a finding that the fraud exception applies, Petitioners should have likewise been granted leave to 

amend. 

B. 	 The Proposed Second Amended Complaint or Additional Complaint Would Not Be 
Futile 

As a preliminary matter, while amendment would clearly not be futile here, even where 

amendment is futile, denial ofleave to amend is still discretionary, not mandatory. See, e.g., Farmer v. L. 

D. L, Inc., 169 W. Va. 305, 308, 286 S.E.2d 924, 926 (1982) (noting that "the only conceivable ground on 

which the trial court could have denied leave to amend is that amendment would be futile" because "the 

amended complaint would be barred by the statute oflimitations"). This authority is consistent with the 

unpublished decisions from this Court cited by Respondents, which also make clear that amendment is 

only futile when a proposed claim would fail as a matter oflaw. See Resp'ts' Br. at 15-16 (citing Bee v. 

W. Virginia Supreme Court ofAppeals, No. 12-1111,2013 WL 5967045, at *4 (W. Va. Nov. 8,2013) and 

Triad Insulation, Inc. v. Nationwide Mutual Fire Ins. Co., No. 12-1110,2013 WL 3184656, at *2-3 (W. 

Va. June 24,2013)). 

Respondents baldly contend that Petitioners' "allegations do not meet the specificity required by 

Rule 9(b), nor support any logical inference that the Merger was pretextual and undertaken 'solely to 

avoid liability'." Resp'ts' Br. at 20. Here, far from making "conc1usory and inconsistent accusations" 

(id. at 20), Petitioners' well-pled allegations are sufficiently detailed to satisfy the Rule 9 pleading 

standard and establish the applicability ofthe fraud exception to merger standing. Respondents'reliance 

on In re Massey Energy Co., C.A. No. 5430-VCS, 2011 WL 2176479, at *2 (Del. Ch. May 31, 2011) 

(JA001858), for the proposition that it is "highly doubtful that the plaintiffs will be able to show that 

Massey's directors and officers sought to sell the company to Alpha solely in order to extinguish their 

potential liability for the pending Derivative Claims" is misplaced. See Resp'ts' Br. at 23. In re Massey 

Energy Co. remains pending in the Delaware Chancery Court, but the case is stayed by agreement of the 
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parties. Moreover, the record in In re Massey Energy Co. is different from the record before this Court 

(and the Circuit Court). 

Of course, neither the Manville record nor Petitioners' Amended Complaint - that pre-dates the 

merger - contained these claims for the simple reasons that they were inapplicable to Manville and post

dated the filing of the Amended Complaint. As such, these claims could only properly be addressed by 

the Circuit Court by granting Petitioners leave to file the Proposed Second Amended Complaint. 3 

While the Circuit Court refused to look at the facts in the record that support Petitioners' 

allegations, Respondents now ask this Court to accept their version of the facts. Not only is this unfair, 

but Respondents' assertions are unavailing. Respondents ask this Court (as they asked Judge King) to 

accept their version of facts regarding the reasons why the Massey board undertook the merger. See, e.g., 

Resp'ts' Br. at 22 n.12. Such arguments cannot be countenanced as, at both the motion to dismiss and 

summary judgment stages, all reasonable inferences must be drawn in Petitioners' favor. It is black-letter 

law that "this Court, like the circuit court, must view the entire record in the light most hospitable to the 

party opposing summary judgment, indulging all reasonable inferences in that party's favor." Asaad v. 

Res-Care, Inc., 197 W. Va. 684, 687,478 S.E.2d 357, 360 (1996). Similarly, under the Federal Rules of 

Civil Procedure, "[t]he purpose of a [motion to dismiss] is to test the sufficiency of a complaint," not to 

"resolve contests surrounding the facts, the merits of a claim, or the applicability of defenses." Edwards 

v. City ofGoldsboro, 178 F.3d 231, 243-44 (4th Cir. 1999). And, in considering a motion to dismiss, a 

court must accept all allegations in the complaint as true and must draw all reasonable inferences in favor 

of the plaintiff. See id. at 244. 

Consequently, Petitioners are simply required to allege facts that "state a claim to relief that is 

plausible on its face" and that "nudges [their] claims across the line from conceivable to plausible." Bell 

3 Instead of ruling on Petitioners' well-pled allegations that establish the applicability of the fraud exception, the 
Circuit Court let the Proposed Second Amended Complaint lay dormant until ruling (erroneously) that this Court's 
decision in Manville - a separate case with a wholly distinct factual record - foreclosed Petitioners' claims. Not 
only did the Circuit Court err in this regard, but Respondents' Brieffails to provide any support for the Circuit 
Court's action. 
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At!. Corp. v. Twombly, 550 U.S. 544,570 (2007). A claim is plausible if the complaint contains "factual 

content that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged," and if there is "more than a sheer possibility that a defendant has acted unlawfully." 

Ashcroft v. Iqbal, 129 S. Ct. 1937,1949 (2009). Such liberal standards are just as applicable to 

Petitioners' motion to amend, which should be freely given. See Pet'rs' Br. at 20-21. Despite these clear 

mandates, however, Judge King entered Respondents' Proposed Order without affording Petitioners the 

opportunity to file the Amended Complaint or leave to file a subsequent amended complaint. 

Despite these clear procedural failings, Respondents ask this Court to simply ignore the 

underlying record on the purported basis that because the Merger resulted in the payment of a premium 

over Massey's stock price before the Upper Big Branch explosion, Petitioners would be unable to 

demonstrate that the Merger triggered the fraud exception. See Resp'ts' Br. at 19 ("[i]t is hard to imagine 

how such a premium could ever support an inference that the 'sole purpose' of a merger was fraudulent or 

that it had 'no alternative valid business purpose. "') (citing Globis Partners, L.P. v. Plumtree Software, 

Inc., C.A. No. 1577-VCP, 2007 WL 4292024, at *8 (Del. Ch. Nov. 30,2007». As noted above, 

Respondents are asking this Court, like Judge King, to blindly accept their version of the facts. Even if 

Respondents' arguments have merit (and they do not), "hard to imagine" does not mean implausible and 

certainly not "impossible," and Petitioners should be afforded the opportunity to have their competing 

arguments heard by the Circuit Court, especially in light of the allegations pleaded without the benefit of 

discovery. Furthermore, Petitioners have alleged that the price could have been higher had the Massey 

Board not ostracized Arch in favor of their preferred bidder, therefore casting doubt on Respondents' true 

motivations for agreeing to the Merger. See Pet'rs' Br. at 22-23. 

Likewise, Respondents miss the point concerning Petitioners' reference to the recent indictment 

of Massey's former CEO, Donald Blankenship. See id. at 17-18; Resp'ts' Br. at 22. The fact that 

Blankenship was indicted for violating mining standards only serves to confirm that Blankenship had a 

motive to direct the sale of Massey to Alpha so his "social" condition could be implemented. Moreover, 

with a trial pending, the U.S. Attorney's action will soon wind down and the freeze on available public 
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infonnation will finally be lifted. Petitioners will then be able to seek the documents relevant to their 

claim that the fraud exception applies. 

By denying Petitioners the right to amend, Judge King eviscerated the leave to amend standard 

despite the presence of a record that clearly indicated that amendment would not have been futile. If 

affinned, this Court's decision could have wide-ranging implications for plaintiffs in numerous cases and 

would undoubtedly be used by defendants to justify the dismissal of otherwise meritorious cases. 

C. 	 The Circuit Court Treated Respondents' Motion to Dismiss as a Motion for 
Summary Judgment Without Informing Petitioners and Affording an Opportunity 
to Respond 

Respondents do not deny that the Circuit Court apparently considered the declaration in support 

of their motion to dismiss rather than limiting itself to Petitioners' Amended Complaint. See Resp'ts' Br. 

at 24. By considering this extraneous material, the Circuit Court converted Respondents' motion to 

dismiss into a motion for summary judgment. See Pet'rs' Br. at 8-10. Respondents' argument that the 

declaration was properly before the Circuit Court on the motion to dismiss (see Resp'ts' Br. at 24-26) 

must fail under well-established principles. 

Only matters contained in the pleading can be considered on a motion to dismiss under 
Rule 12(b) R.c.P., and if matters outside the pleading are presented to the court and are 
not excluded by it, the motion should be treated as one for summary judgment and 
disposed of under Rule 56 R.C.P. if there is no genuine issue as to any material fact in 
connection therewith .... 

SyI. pt. 4, u.s. Fid. and Guar. Co. v. Eades, 150 W. Va. 238, 144 S.E.2d 703 (1965). 

Respondents explicitly acknowledge that they included "pleadings and a judicial decision from 

the Delaware Case" and "public documents relating to the Merger" for the Circuit Court's consideration. 

Resp'ts' Br. at 25. This was improper as the Circuit Court was prohibited from considering any such 

purported facts contained therein for the truth ofthe matters asserted when deciding the Rule 12(b)(6) 

motion to dismiss. See Arnold Agency v. W Va. Lottery Comm 'n, 206 W. Va. 583, 596, 526 S.E.2d 814, 

827 (1999) (explaining that a court should not judicially notice adjudicated facts from another court for 

the truth ofthe matters asserted); W. Va. R. Evid. 201(b) (explaining that to be judicially noticed, a fact 

must be "generally known" and "capable of accurate and ready detennination by resort to sources whose 
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accuracy cannot reasonably be questioned"). Respondents fail to explain (because they cannot) how the 

specific, extraneous matters they invited the Circuit Court to consider actually falls within the narrow 

contours permitted for judicial notice 

By considering Respondents' declaration, the Circuit Court was required to give the parties notice 

of the changed status of the motion and a reasonable opportunity to present all material pertinent to such a 

motion by Rule 56. "When a motion to dismiss for failure to state a claim upon which relief can be 

granted under Rule l2(b)(6) of the West Virginia Rules of Civil Procedure is converted into a motion for 

summary judgment, the requirements of Rule 56 of the West Virginia Rules of Civil Procedure become 

operable." Syl. pt. 5, Riffle v. c.J Hughes Constr. Co., 226 W. Va. 581, 703 S.E.2d 552 (2010). It is 

axiomatic that this error cannot be excused as harmless. See id. ("The absence of formal notice will be 

excused only when it is harmless or the parties were otherwise apprised of the conversion."). 

III. 	 PETITIONERS' DIRECT CLAIMS ARE COLORABLE AND TIMELY, AND THEIR 
ASSERTION WOULD NOT BE FUTILE OR PREJUDICIAL 

As a preliminary matter, the following paragraph represents the entirety of Respondents' 

arguments to Judge King in their June 24, 2011 Memorandum of Law in Support of Defendants' Joint 

Motion to Dismiss the Amended Verified Shareholder Derivative Complaint and in Opposition to 

Plaintiffs' Motion to Amend, or, Alternatively, to Stay: 

Plaintiffs' Motion to Amend should also be denied with respect to Plaintiffs' proposed 
class claims. Plaintiffs only sought to add class claims as part of a last-ditch effort to 
enjoin the Merger, which was properly rejected by the Supreme Court. Although the 
Second Amended Complaint half-heartedly requests "restitution and/or compensatory 
damages" for the proposed class of Massey shareholders for the harm allegedly arising 
out of the Merger (Proposed Second Amended Complaint at 101), it is clear that the 
Second Amended Complaint primarily sought injunctive relief, which is now unavailable. 
Thus, Plaintiffs' Motion to Amend should be denied. 

(JA001844-845.) 

This non-substantive brevity is conveniently ignored by Respondents' briefing on appeal. In its 

place are eight pages of arguments never raised nor briefed to Judge King and presented now to this Court 

for the first time. These eight pages of new arguments should be dismissed out ofhand because they 

12 




obviously played no role in Judge King's purported exercise of discretion in denying Petitioners leave to 

amend. As described below, however, Respondents' new arguments fail for numerous other reasons. 

A. Respondents Misconstrue the Applicable Pleading Standards 

"[A]lthough a trial court has some discretion to deny leave to amend under Rule 15(a), it has been 

uniformly held that leave to amend must be freely given." Farmer, 169 W. Va. at 307, 286 S.E.2d at 926 

(emphasis added). Respondents recognize, as they must, that leave to amend should also be freely given 

when amendment is sought under Rules 15(b) or 15(d), which is governed by the standard of Rule 15(a). 

See Resp'ts' Br. at 14-15. 

It is also well-established in West Virginia that leave to amend "should always be granted under 

Rule 15 when" three conditions are satisfied: "(1) the amendment permits the presentation of the merits of 

the action; (2) the adverse party is not prejudiced by the sudden assertion of the subject of the 

amendment; and (3) the adverse party can be given ample opportunity to meet the issue." Mula ex reI. 

Mulo v. Scott, 224 W. Va. 350, 355, 686 S.E.2d 1,6 (2008) (quoting Rosier v. Garron, Inc., 156 W. Va. 

861, 199 S.E.2d 50 (1973» (emphasis added); Farmer, 169 W. Va. at 307, 286 S.E.2d at 296 (same). See 

also Pet'rs' Br. at 20. 

Respondents implicitly concede that Petitioners satisfy these three conditions. While paying lip 

service to this state's three-part test, Respondents waste no time offering their own (inapplicable) three

part test drawn from the Fourth Circuit. See Resp'ts' Br. at 15. But they offer no authority showing a 

West Virginia court would apply the Fourth Circuit test here. Instead, Respondents argue that any direct 

claim for damages would inevitably fail, making the broad-stroke assertion that Rule 9 pleading 

requirements would apply to the direct claims. See Resp'ts' Br. at 27 n.l7. This argument assumes 

much, and indeed fails in many respects. Chiefly, Petitioners' direct breach of fiduciary duty claims do 

not require fraud, and as such are subject to Rule 8's notice pleading standards. See Pet'rs' Br. at 15 n.7. 

For example, claims involving the failure to secure a reasonable merger price usually entail two aspects: 

fair dealings and fair price. See, e.g., Emerald Partners v. Berlin, 726 A.2d 1216, 1222 (Del. 1999). 

Tellingly, Respondents do not - and cannot - explain how such a claim actually sounds in fraud. See 
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generally Resp'ts' Br. at 27-29.4 Nor do they offer any applicable authority to support their naked 

assertions that the fair price and fair process claims - or even self-dealing - sound in fraud. See id. at 29

32. Moreover, Respondents fail to mention that under Delaware law, the direct, merger-related claims 

asserted do not sound in fraud or require a heightened pleading standard. See, e.g., 0 'Reilly v. 

Transworld Healthcare, Inc., 745 A.2d 902, 912-913 (Del. Ch. 1999) (applying notice pleading standard 

in considering the defendants' motion to dismiss direct, merger-related claims for breach of fiduciary 

duty). 

B. Amendment to Add an Inadequate Price Claim Is Proper 

Respondents contend that Petitioners' attempt to assert direct claims should be denied because 

Petitioners cannot plead that "the 'directors acted in bad faith to approve the sale of Massey at a 

materially inadequate and therefore unfair price. '" Resp'ts' Br. 27 (citing In re Massey Energy Co., 2011 

WL 2176479, at *29). Such a sweeping contention cannot be countenanced, however, because whether 

the Massey board breached its duties to Massey's former shareholders - and whether these shareholders 

have direct claims against the board - has yet to be adjudicated on a full record. 5 

Even a cursory review of the record (which was ignored by the Circuit Court) demonstrates that 

Petitioners' inadequate price claim is not an exercise in futility. Specifically, Petitioners have alleged that 

Massey steered the bid towards Alpha and ostracized Arch so as to retain control over the investigation 

into the Upper Big Branch explosion. See Section II.B, supra. That Alpha subsequently bid, and Massey 

accepted, a bid price of $69.33 per share does nothing to change this, even if the bid represented a 

premium over Massey's share price the day before the explosion. See Resp'ts' Br. at 27-28. First, 

4 Respondents resort to conclusory statements with the hopes of transmuting "self-dealing" and failure to obtain a 
fair price into fraud. See Resp'ts' Br. at 27 n.17. But such alchemy has no basis in law. 

5 Respondents argue that it would be futile for Petitioners to add any merger-related direct claims, which are not 
subject to the standing requirements of derivative claims. Respondents argue that only a direct claim for damages 
survives a merger, and that the Proposed Second Amended Complaint does not seek such damages. See Resp'ts' Br. 
at 26 n.16. But this is nonsensical, as the Proposed Second Amended Complaint is not the final touchstone of relief 
Petitioners may assert. And Petitioners have alternatively requested to amend beyond the contents of the Proposed 
Second Amended Complaint, which was prepared before the merger with Alpha closed. (JA002147-148; 
JA002S12-S13.) 
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Alpha's bid was lower than Arch's bid of$70 per share. Second, had Massey's board not opposed Arch, 

they would likely have been able to force a bidding war between the Alpha and Arch. Such claims can 

only properly be evaluated on a full record. In addition, Petitioners have alleged that the Massey Board 

failed to value the derivative claims of Massey. See Pet'rs' Br. at 26-27. 6 

C. Petitioners' Proposed Disclosure Claim Is Properly Pleaded 

Similarly, Respondents erroneously conflate disclosure claims with fraud. See Resp'ts' Br. at 30

31. Directors breach their duty of disclosure when they fail to "disclose fully and fairly all material 

information within the board's control when it seeks shareholder action." Malone v. Brincat, 722 A.2d 5, 

12 (Del. 1998). The "essential inquiry in such an action is whether the alleged omission or 

misrepresentation is material." ld. Respondents again offer no on-point authority showing what role 

fraud plays in this sort of claim. Yet they would have Rule 9 apply to force Petitioners to allege that 

which they need not plead. As Respondents acknowledge, both Wright v. Sutton, No. 08-cv-1431, 2011 

WL 1232607 (S.D. W. Va. Mar. 29, 2011), and Gerver v. Benavides, 207 W. Va. 228,530 S.E.2d 701 

(1999), concerned intentional misrepresentations, which are a far cry from the mere material 

misrepresentations required to establish a breach of the duty to disclose. As Respondents quote, "[a]ctual 

fraud is intentional." Resp'ts' Br. at 30 n.21 (quoting Gerver, 207 W. Va. at 232,530 S.E.2d at 705). 

Indeed, Wright did not apply Rule 9 to claims for negligence and negligent misrepresenting. See 2011 

WL 1232607, at *3-4. 

Whether Rule 9 applies or not is of little consequence. Petitioners pled with particularity 

throughout the Proposed Second Amended Complaint - and could add even further detail in an alternative 

6 Moreover, even if Respondents' contention that only an "'extreme set of facts'" can demonstrate bad faith is 
correct, Petitioners' allegations readily satisfy this standard. See Resp'ts' Br. at 27 (citing In re Crimson 
Exploration Inc. Stockholder Litig., No. CIV.A. 8541-VCP, 2014 WL 5449419, at *23 (Del. Ch. Oct. 24, 2014)). 
Respondents' sweeping assertion that the board obtained the best price it could is insufficient. See Resp'ts' Br. 27. 
Not only does Respondents' argument that the board got the best deal fail for the reasons described above - namely 
the opposition to Arch - but the circumstances of the sale were caused at least in part by violations of fiduciary duty 
by the Massey board itself. See Pet'rs' Br. at 13-14. 
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complaint - for purposes of the derivative claims. The allegations necessary to support the direct claims, 

which arise from the same set of facts, are thus more than adequately particularized as a result. 

D. Petitioners' Additional Claims are Timely and Would Not Prejudice Defendants 

As a last resort, Respondents fall back on boilerplate assertions of prejudice and unreasonable 

delay in an attempt to bar leave to amend. See Resp'ts' Br. at 32-33. These arguments evince a complete 

failure to appreciate the procedural posture of the case and depart from the notions of actual prejudice and 

delay typically considered in assessing leave to amend. The typical case concerns seeking leave on the 

verge of trial or after months of discovery. See, e.g., Mauck v. City a/Martinsburg, 178 W. Va. 93, 95, 

357 S.E.2d 775, 777 (1987) (denying leave to amend where plaintiff "waited over three and one-half 

years, until both the trial court and this Court had rejected her previous tort claim, to raise [a new] theory 

ofliability. Even then, the issue was not raised until a week before the case was scheduled for retrial on 

remand."). 

Respondents' first prejudice argument - that Petitioners' claims have "twisted and turned to avoid 

dismissal" - is mystifying. Resp'ts' Br. at 32. These claims were properly pled in the Proposed Second 

Amended Complaint on May 2, 2011. Respondents have therefore been on notice of them and the 

possibility that they might proceed for over four years. Indeed, these claims could have proceeded at any 

time up until the Circuit Court denied Petitioners' motion for leave to file the Proposed Second Amended 

Complaint on November 14,2013 (and indeed still can, if this Court remands the case back to the Circuit 

Court). 

Respondents also argue that because the action was filed more than five years ago and the 

independent directors have not been Massey directors for over four years they should be absolved from 

liability because of some nebulous "prejudice." Resp'ts' Br. at 12. First, the delay in the progress of the 

litigation is not of Petitioners' making. The U.S. Attorney's Office's investigation effectively stayed the 

action. See Pet'rs' Br. at 16. Regardless, that five years have passed since Respondents' wrongdoing 

does not somehow absolve them ofliability. To the contrary, complex securities-related litigation often 
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takes several years to resolve. See, e.g., Lewis v. Ward, 852 A.2d at 897 ("[P]laintiffbrought this 

derivative action nearly seven years ago, challenging the fairness of a transaction ...."). 

Respondents' burden arguments regarding discovery are equally unavailing. See Resp'ts' Br. at 

32. Respondents have already located and produced relevant materials to the U.S. Attorney for the 

Southern District ofWest Virginia, the securities fraud plaintiffs in In re Massey Energy Co. Securities 

Litigation, Civ. Action No. 5:10-cv-00869-ICB (S.D. W. Va.), as well as an array ofother actions 

resulting from the Upper Big Branch disaster. The overlap in discovery that Petitioners would likely seek 

here is therefore likely to be considerable. If Respondents have any legitimate burden issues, they would 

of course be free to address that issue with Petitioners and/or the Circuit Court in due course. But such a 

blanket assertion at this stage does not pass muster. 

Contrary to their rhetoric about undue delay, Petitioners waited slightly more than three months

months - after the January 29,2011 merger announcement to request leave to file their Proposed Second 

Amended Complaint. Indeed, Respondents' own authority demonstrates the absurdity of their argument. 

See Resp'ts' Br. at 32 (citing McCoy v. CAMC, Inc., 210 W. Va. 324,329-30,557 S.E.2d 378,383-84 

(2001)). McCoy was dismissed for failure to prosecute where, among other things, plaintiffs generally 

failed to conduct discovery and their counsel failed to follow directives of the circuit court by, among 

other things, not attending a status conference, not signing an order (which opposing counsel prepared "as 

directed by the court"), and not making available for deposition a previously disclosed expert witnesses. 

210 W. Va. at 330,557 S.E.2d at 382, 384. The same day that the case was dismissed, plaintiffs filed 

their motion to amend. Id., 210 W. Va. at 330,557 S.E.2d at 382-83. None of those factors in McCoy is 

present here. 7 To the contrary, the lack of diligence in McCoy stands in stark contrast to Petitioners' 

efforts to diligently prosecute under the unique and difficult circumstances of this case. 

7 Far from unreasonably delaying the filing of the Proposed Second Amended Complaint, Petitioners undertook 
exhaustive investigation and awaited the filing ofMassey's and Alpha's First Amended Form S-4 - the key SEC 
filing on which Petitioners base their claims - on April 12, 2011. See, e.g., JA001069 at ~ 162. 
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IV. THE CIRCUIT COURT DENIED PETITIONERS DUE PROCESS OF LAW 

By considering matters outside the four corners of the complaint submitted by Respondents but 

declining to do the same for Petitioners and then denying Petitioners' requests for leave to amend, the 

Circuit Court denied Petitioners due process oflaw. Additionally, in summarily dismissing the case 

without affording Petitioners notice and the opportunity to be heard prior to both its November 13,2013 

Order and its latest November 20,2014 Order dismissing the case, the Circuit Court likewise denied 

Petitioners due process oflaw. Because the Circuit Court did not give Petitioners an opportunity to be 

heard at a meaningful time or in a meaningful manner, it violated due process, and should be reversed and 

this case remanded for proper briefing below. See Pet'rs' Br. at 28-30. 

Lacking support for their position, the best Respondents can muster is citation to authority that 

actually supports Petitioners' position. In both In re Charleston Gazette FOIA Request, 222 W. Va. 771, 

671 S.E.2d 776 (2009), and Dawson v. Newman, 419 F.3d 656 (7th Cir. 2005), appellate courts reversed 

dismissals because a party was denied its due process right to argue against the dismissal. And due 

process cases need not fit a particular mold -let alone one narrowly defined by Respondents' authority. 

Indeed, this Court has recognized that "the requirements of procedural due process may vary depending 

on the nature of the case." Jordan v. Roberts, 161 W. Va. 750, 755,246 S.E.2d 259,262 (1978). 

CONCLUSION 

For the above reasons and for the reasons stated in the Brief for Petitioners, the Circuit Court's 

decision should be reversed and remanded to the Circuit Court. Petitioners further respectfully request 

that this Court remand this case to the Circuit Court with an order that Petitioners may file an amended 

complaint within 30 days after the announcement of the termination of the U.S. Attorney's investigation 

into the Upper Big Branch mine disaster. 
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