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I. 	 ASSIGNMENTS OF ERROR 

A. 	 The Circuit Court Erred by Effectively Granting Summary Judgment 

Prematurely Based on an Incomplete Record 


B. 	 The Circuit Court Erred by Denying Petitioners Leave to Amend 

C. 	 The Circuit Court Denied Petitioners Due Process of Law 

II. 	 STATEMENT OF THE CASE 

A. 	 Summary 

Following this Court's August 26, 2014 remand of the Circuit Court's November l3, 2013 

summary dismissal of this case, the Circuit Court dismissed it again on November 20,2014 by signing an 

order tendered by Respondents without a single alteration, without a hearing, and without affording an 

opportunity to Petitioners to brief relevant issues. Similar to the Circuit Court's initial November 14, 

2013 dismissal, which was "[b]ased upon, and for the reasons set forth in" Manville Personal Injury 

Settlement Trustv. Blankenship, 231 W. Va. 637,749 S.E.2d 329 (20l3) ("Manville"), the latest one 

again relies on the Manville decision despite the obvious differences between that case and this one. 

As previously argued on the first appeal in this case, this case involves indisputably different 

claims than Manville (that is, Petitioners' non-derivative merger-related claims) and a wholly different 

factual record, which supports Petitioners' assertions that the Merger between Massey Energy Company 

("Massey") and Alpha Natural Resources, Inc. ("Alpha") - at the time it was negotiated by the 

Respondent Directors, at the price negotiated, and with the bidder that would afford the Respondent 

Directors an escape from personal liability - had no legitimate business purpose relative to the available 

alternatives. Petitioners did not argue or present evidence that the Merger was pretextual in Manville or 

assert direct claims related to the Merger because that case was a contempt proceeding arising out of a 

June 30, 2008 circuit court order. As the Court correctly noted, there was "nothing in the pleadings" of 

that case "suggesting that the merger was pretextual, fraudulent or even inequitable, was alleged other 

than in a cursory manner." Id., 749 S.E.2d at 338. By contrast, such allegations and supporting 



summary-judgment evidence are a primary focus of this case (with respect to the derivative claims at 

issue) as are independent direct claims of breach of fiduciary duties owed directly to shareholders in the 

context of a merger (with respect to the direct merger-related claims). 

As the Court is aware, this litigation began as shareholder derivative actions - now consolidated 

filed by Petitioners on behalf of nominal defendant Massey. Petitioners alleged that certain of Massey's 

officers and directors, named as individual defendants below and respondents to this appeal, breached 

their fiduciary duties owed to Massey in connection with the April 5, 2010 explosion at Massey's Upper 

Big Branch mine, which killed 29 miners. During the course of this litigation, Massey announced that it 

would be acquired by Alpha Natural Resources. On May 2, 2011, before Massey shareholders were 

slated to vote on the acquisition, Petitioners sought leave to file a Second Amended Verified Shareholder 

Derivative and Class Action Complaint ("Second Amended Complaint"). In addition to the prior 

derivative claims, the Second Amended Complaint asserted direct claims relating to the merger on a class 

action basis for Massey's shareholders. 

The parties conducted discovery pertaining to the merger and shareholder derivative claims, 

which Petitioners used to prepare a motion for a preliminary injunction to block the merger on the basis 

that it was pre-textual and unfair. Massey was acquired by Alpha in June 2011. Respondents, thereafter, 

moved to dismiss Petitioners' derivative claims, stating that the merger deprived Petitioners of standing. 

Respondents also opposed Petitioners' motion for leave to amend. Petitioners responded, incorporating 

portions of the discovery materials already submitted in the court record, requesting a specific period for 

additional discovery, and reiterating their requests for leave to amend their pleadings. The parties 

completed briefing Respondents' motion to dismiss and Petitioners' motion for leave to amend by August 

2011. Pursuant to a request from the Circuit Court, the parties submitted competing proposed orders on 

September 2, 2011. 

The Circuit Court did not rule on the motions for over two years, as the federal criminal 

investigation into the Upper Big Branch disaster effectively blocked any additional discovery in this 
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matter. As the federal criminal investigation neared its projected end in mid-January 2014, Respondents, 

on their own accord and without any briefing by the parties, submitted a new proposed order on 

November 6,2013. The proposed order simply stated that it was "based upon" this Court's September 

12,2013 opinion in Manville, 231 W. Va. 637, 749 S.E.2d 329,331-34 (2013). Petitioners objected to 

Respondents' proposed order and submitted an alternative order on November 14,2013. On the same 

day, the Circuit Court signed and entered the Respondents' proposed order without any changes. 

Petitioners appealed the November 14,2013 order on January 15,2014 and, on August 26, 2014, 

this Court remanded this case back to the Circuit Court with directions to enter an order containing 

findings and conclusions oflaw. On October 16,2014, the Circuit Court entered an Order Regarding 

Submission of Proposed Orders stating that its November 13,2013 ruling would remain unchanged but 

the order allowed the parties to submit a proposed amended order with findings of fact and conclusions of 

law no later than November 7, 2014 pursuant to T.C.R. 24.01. On November 7,2014, Respondents 

submitted a proposed amended final order granting Respondents' motion to dismiss and denying 

Petitioners' motion for leave to file a second amended complaint. That same day, Petitioners filed an 

objection to the procedure in the Circuit Court's October 16,2014 order, moving for the entry of a 

scheduling order that would permit Petitioners an opportunity to file an amended complaint 30 days after 

the federal criminal investigation into Respondent Blankenship concluded. On November 20,2014, the 

Circuit Court signed and entered the Respondents' proposed amended order without any changes and 

entered an order denying Petitioners' motion for scheduling order. 

A. Initial Complaints and Consolidation 

This action was originally filed on April 15, 2010 by Petitioner Manville Trust Personal Injury 

Settlement Trust ("Manville Trust"). (JA000005-259.) It represented the first-filed of multiple 

shareholder derivative lawsuits seeking to hold Respondents accountable for their role in the Upper Big 

Branch explosion that killed 29 miners. (JA002135.) Its initial claims for breach of fiduciary duty to 

Massey arose out of the Respondents' willful violations of a June 30, 2008 order issued by the Circuit 
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Court for Kanawha County for the benefit ofMassey, as well as their inaction in the face of persistent red 

flags showing the Company's continuing, systematic violations of mine-safety laws. The June 30, 2008 

order resolved a prior shareholder derivative suit involving Massey's officers and directors and their 

alleged breaches of fiduciary duty for ignoring rampant violations of miner safety law in the face ofred 

flags of dangerous conditions similar to those alleged in this action. Manville Trust v. Blankenship et al., 

Case No. 07-C-1333 (June 30, 2008 Order, Stip. of Settlement, Ex. 2, Corporate Governance Agreement 

(collectively the "2008 Order")) (JA000044-083). It mandated particular reforms regarding the 

monitoring, management, and reporting of mine-safety violations - reforms intended to prevent disasters 

such as Upper Big Branch by ensuring appropriate oversight by the Individual Respondents. (JA000422

424.) The Original Complaint in this action, Civil Action No. 10-C-715, was filed in conjunction with the 

first contempt petition (captioned as a motion for rule to show cause) in the Manville action, Civil Action 

No.07-C-1333. Although both arose out offacts and circumstances involving the Upper Big Branch 

mine disaster on April 5, 20 I 0, the two actions had distinct legal and factual bases. As required for any 

claim of contempt, that proceeding was initiated in the action where the order at issue was entered. The 

contempt petition asserted that the individual contemnors - the then-current members of Massey's board 

- had violated the terms of a June 30, 2008 court order previously entered in the same action that 

mandated the implementation of specific reforms "relating to company oversight and conduct regarding 

environmental and mine worker safety standards." Manville, 749 S.E.2d at 332. Proof of contempt 

requires no showing that the violation of an order was willful. The Original Complaint asserted distinct 

causes of action, derivatively on behalf of Massey, for breach of fiduciary duty against the same and other 

defendants. 

On June 7, 2010, Petitioners, California State Teachers' Retirement System ("CaISTRS") and 

Amalgamated Bank, as Trustee for the LongView Collective Investment Funds ("Amalgamated Bank"), I 

I As noted in the Amended Complaint, CalSTRS was "the largest teachers' retirement fund and the second largest 
public pension fund in the United States with assets totaling $138.5 billion" at that time, and Amalgamated Bank 
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joined Manville Trust as plaintiffs in this action with the filing of the Amended Complaint, collectively 

representing over 360,000 shares of Massey common stock. (JA000409-410.) Thereafter, the Circuit 

Court transferred all other cases pending in the State and consolidated them with this action, appointing 

Manville Trust, CaISTRS, and Amalgamated Bank as lead plaintiffs of the consolidated matter.2 

(JAOOOS29-S36.) 

B. First Motion to Dismiss and Second Proposed Consolidation 

Respondents moved to dismiss this action on July 19, 20 I 0, and Petitioners filed their response 

on August 18, 20 I O. (JAOOOSSI-S52; JA000569-570; JA000949-992.) Prior to that filing, on August 11, 

2010, Petitioners moved to consolidate this action with the contempt proceeding before Judge Stucky, in 

which there had already been multiple hearings. (JA000873-88S.) Respondents opposed that effort and 

succeeded in keeping the actions on separate tracks; however, in the same hearing, Petitioner Manville 

Trust succeeded in defeating the alleged contemnors' second successive effort to dismiss the April 22, 

20 I 0 Rule to Show Cause and won a motion to compel the production of documents from alleged 

contemnors. (JA002174-176.) The Circuit Court never heard the first motion to dismiss. 

C. Petitioners' Second Amended Complaint and Preliminary Injunction Submission 

On January 29,2011, Massey announced that it had entered into a merger agreement (the 

"Merger Agreement") with Alpha (JAOO1068 at~ 161; JAOOI2IS, Pis.' Am. Mem. in Supp. of Prelim. 

was "a New York bank that manages approximately $11 billion in its LongView Funds for institutional investors." 
(JA000409-410 at ~ 7.) 

1 On June 22, 2010, the Massey II plaintiffs - Manville Trust, CaISTRS, and Amalgamated Bank - filed a response 
to the defendants' May 13,2010 Joint Motion to Transfer and Consolidate. In that response, the Massey II plaintiffs 
expressed their consent to the transfer and consolidation of the various cases provided that the Court appoint 
CaISTRS, Amalgamated Bank, and Manville Trust as co-lead plaintiffs, Motley Rice LLC as sole lead counsel, and 
A. Andrew MacQueen as liaison counsel. The response also indicated the consent to this leadership structure of 
those plaintiffs and their counsel in the cases to be transferred from the Circuit Court of Raleigh County and 
requested that the Court create an executive committee comprised of the same. By Agreed Order entered July 1, 
2010 in Massey IT, the Court transferred and consolidated the then-pending cases and effectuated the requested 
leadership structure by agreement of all parties. (JA000529-536.) On July 2, 2010, Respondents filed a Joint 
Motion to Stay proceedings in Massey II until a decision was reached in the derivative actions filed in Delaware, 
including new actions filed there by the plaintiffs in the two cases originally filed in the Circuit Court of Wyoming 
County but voluntarily dismissed. (JA000537-546.) 

5 




Inj. May 20, 2011, 18 ("Pis.' Am. Mem.").) On April 15, 2011, the two companies announced that 

shareholders would vote on the merger at special meetings to be held on June 1,20 II (the "Merger"). 

(JAOOI070 at 'i[164.) On the same day, Alpha announced that the executive management team for the 

post-merger company would include key Respondents in this action: Massey Chief Executive Officer 

("CEO") Baxter Phillips, Chief Operating Officer ("COO") Christopher Adkins, General Counsel Shane 

Harvey, and Senior Vice President ofGroup Operations Mark Clemens. (JAOOI070-71 at'i[165; 

JAOOI214.) 

Promptly following these announcements, Petitioners filed a motion for leave to file a Second 

Amended Verified Shareholder Derivative and Class Action Complaint (the "Second Amended 

Complaint") on May 2, 2011. (JA000993-II02.) Petitioners served their motion and exhibits on all 

parties to the action and sent copies of the filings to counsel for Alpha. (See JAOO II 0 I.) In addition to 

the prior derivative claims, the Second Amended Complaint asserted direct claims relating to the merger 

on an individual and class action basis for Petitioners and other Massey shareholders. (JAOO 1094-095 at 

'i['i[228-234.) These claims, unlike the derivative claims, were brought for the sole benefit of Massey's 

shareholders, and not on behalf of Massey. Id. They alleged that Respondents breached the fiduciary 

duties owed to shareholders in negotiating and approving the Merger Agreement. Id. Those direct claims 

are based on the special duties owed to shareholders that arise in the context of a merger, which are 

distinct from a board's duties to the corporation in the normal course ofbusiness, which form the basis of 

derivative claims. 

The Second Amended Complaint alleged facts showing that the Merger Agreement was an 

attempt by the Individual Respondents to escape liability for the shareholder derivative claims asserted in 

their action and the contempt proceeding. These same facts are relevant to two different issues involving 

distinct claims of fiduciary duty violations: (I) whether Respondents breached the special duties owed 

directly to Massey shareholders that arose once merger discussions began; and (2) whether Petitioners 

could ultimately prove their post-merger standing to pursue derivative claims arising out of Respondents' 
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prior breaches of fiduciary duties to Massey (that is, would Petitioners ultimately be able to prove on a 

full record that the purpose of the Merger was pretextual and the product of Respondents' efforts to 

escape personal liability). 

Relevant to both issues, the proposed Second Amended Complaint detailed, among other things, 

how the Individual Respondents violated duties owed to Massey (JAOO1013-015 at ~~ 41-2, 44-5; 

JAOO1020-047 at ~~ 57-106; JAOOlOn at ~ 166); the tremendous personal liability they faced as a result 

(JAOO1001-002 at ~ 7; JAOO1048-049 at ~~ 111-l3; JAOO1054-055 at ~ 126; JAOO1062 at ~ 142; 

JAOO 1 070 at ~ 164); that counsel for the Respondents in this action advised the Massey Board during the 

merger negotiations about the effect of the Merger on the derivative lawsuits filed against its members 

(JAOO1060-063 at ~~ 138-40, 143; JA001 066-067 at ~ 153); that advancing derivative and contempt 

litigation precipitated merger negotiations with Alpha beginning in August 2010 (JAOOI054-055 at ~ 126; 

JA001059-060 at ~ l37(c)); that Respondent Inman and Alpha CEO Kevin Crutchfield ("Crutchfield") 

negotiated the retention of "key operators" of Massey mines subsequent to a September 28,2010 meeting 

(JAOO 1 061-062 at ~ 141; JAOO 1070-071 at ~ 165); that Alpha's retention of primary Individual 

Respondents was part of negotiations from early in the process and was the equivalent of Alpha's 

commitment not to prosecute the shareholder derivative claims against the Individual Respondents 

(JAOO1061-062 at ~ 141; JAOOlOn at ~~ 166-167); that the merger consideration significantly 

undervalued Massey coal reserves (JAOO1066-067 at ~~ 152-53, 155); that Individual Respondents told 

Alpha early on that factors other than price would determine their ultimate approval of an offer 

(JAOO1066-068 at ~~ 152-53, 158); and that the Board pursued their personal interests in eliminating 

liability by negotiating and approving the Merger Agreement (JAOO1058-0n at ~~ l37-167). 

D. 	 Expedited Discovery and Submission of Discovery Materials in Support of 
Petitioners' Motion for Preliminary Injunction 

Following an exceptionally expedited discovery process lasting less than a month, Petitioners 

relied on the substantial, though incomplete, record developed to support their motion for a preliminary 
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injunction. (JAOOl19l-229.) Petitioners' preliminary injunction submission included hundreds of pages 

of internal corporate documents and deposition testimony. (JAOOI230-738.) This evidence supported 

Petitioners' allegations that Massey's merger with Alpha was the product of the Individual Respondents' 

efforts to maintain control of Massey's internal investigation into the causes of the Upper Big Branch 

explosion and thereby escape bankrupting personal liability for the shareholder derivative claims asserted 

in this action. (JAOO I 054-055 at ~ 126; JAOOI058-060 at ~ 137; JAOOI206-21O; JAOOI213.) 

E. 	 Petitioners' Motions Were Not Heard in Advance of Rapidly Approaching 
Shareholder Vote on the Proposed Merger 

Because of the Circuit Court's schedule, it could not hear Petitioners' motion for preliminary 

injunction and motion for leave to file the Second Amended Complaint noticed for a May 25, 2011 

hearing. (JAOOI778.) Consequently, Petitioners filed an Emergency Petition for Preliminary Injunction 

with this Court, which declined to exercise jurisdiction on the grounds that the earlier request was never 

"denied." (Order Denying Prelim. Inj., CalSTRS v. Blankenship et al., No. 11-0839 (W. Va. May 31, 

2011). (JA001828.) The Order remanded the case back to the Circuit Court for further proceedings. Id. 

F. 	 Merger Approved Based on Materially False and Misleading Information 

In the proxy statement informing shareholders about the merger, Massey failed to disclose the 

fraudulent process that motivated the transaction. (JA002l4l-l42.) As Petitioners' discovery to-date has 

shown, statements to shareholders were materially false and misleading in this regard. Id. Without the 

benefit of this evidence, the shareholders of Massey and Alpha approved the Merger on June 1, 20 II. !d. 

The Merger closed a short time later. Id. 

G. 	 Briefmg on the Second Motion to Dismiss and Petitioners' Motion for Leave to 
Amend 

On June 24, 2011, Respondents then filed the motion to dismiss that the Circuit Court granted 

with its November 14, 2013 Order. Respondents moved to dismiss the case, purportedly pursuant to Rule 

12(b)(6) of the West Virginia Rules of Civil Procedure, on the grounds that both the Amended Complaint 

and the proposed Second Amended Complaint "fail [ ed] to state a claim upon which relief could be 
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granted." (JAOOI832-833.) However, unlike the usual Rule 12(b)(6) motions where a defendant seeks to 

dismiss a complaint based on the four corners of a plaintiffs pleading, Respondents based their motion on 

external facts submitted via a declaration of counsel. (JAOOI849-2117.) Attached to that declaration, 

Respondents submitted documents evidencing the Merger Agreement dated January 28, 2011, the 

Certificate of Merger dated June I, 20 II, and other facts not mentioned by either the Amended Complaint 

or the proposed Second Amended Complaint. ld. 

With respect to the claims in the July 7, 2010 Amended Complaint, which were all derivative in 

nature, Respondents moved for dismissal on the grounds that Petitioners lacked standing to assert their 

claims based on facts evidenced by Respondents' declaration and, accordingly, that the Amended 

Complaint should be dismissed. (JAOOI841-843.) Respondents also opposed Petitioners' motion for 

leave to file the proposed Second Amended Complaint on the grounds that it failed to state a claim and 

accordingly would be futile. (JAOOI843-845.) With regard to the derivative claims in the Second 

Amended Complaint, Respondents argued that Petitioners no longer had standing to assert them (because 

of the closing of the Merger, which had occurred after the filing of the May 2, 20 II Second Amended 

Complaint). (JAOOI844.) Further, with respect to those derivative claims, Respondents argued that any 

request to amend the pleading should be denied as futile because Petitioners conclusively could not allege 

that the purpose of the Merger was to avoid liability on the alleged derivative claims. (ld.) 

With respect to the direct, merger-related claims in the proposed Second Amended Complaint, 

however, Respondents did not challenge Petitioners' standing; rather, they argued that leave to amend 

should be denied "because it is clear that the Second Amended Complaint primarily sought injunctive 

relief, which is now unavailable." (JAOOI845.) Respondents offered no legal support for that position 

and even acknowledged that the Second Amended Complaint provided them notice that it sought 

"restitution and/or compensatory damages for the proposed class of Massey shareholders for the harm 

allegedly arising out ofthe Merger." (Id) (internal quotation marks omitted and emphasis added). Read 

in conjunction with their actual motion, Respondents asked the Circuit Court to deny Petitioners leave to 
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file the proposed Second Amended Complaint because it "fails to state a claim upon which relief can be 

granted," (JAOOl833), in that it "half-heartedly requests restitution and/or compensatory damages," 

(JAOOl845) (internal quotation marks omitted). 

Petitioners responded, incorporating portions of the discovery materials already submitted in the 

record, requesting a specific period for additional discovery, and reiterating their requests for leave to 

amend their pleadings. (JA002l35-l43; JA002l46-l48.) Petitioners recounted the procedural history of 

the case, the allegations in the proposed Second Amended Complaint, and facts supporting those 

allegations established by discovery materials that were already in the Circuit Court's record. 

(JA002135-l43.) As Petitioners pointed out, it was appropriate to consider the discovery materials on file 

because Respondents had based their motion to dismiss the derivative claims on facts outside the 

Amended Complaint and because Respondents had challenged the Circuit Court's subject matter 

jurisdiction in arguing that Petitioners lacked standing. (JA002l44-l45.) Moreover, because the subject 

matter jurisdiction question was intertwined with the merits of the case, the Circuit Court should have 

converted Respondents' Rule 12(b)(l) motion into a summary judgment motion and placed the burden on 

Respondents "'to establish the absence of any genuine issue of material fact and entitlement to judgment 

as a matter of law.'" (JA002l44.) Additionally, Petitioners pointed out that the factual issues underlying 

the determination of Petitioners' standing - that is, whether Respondents entered into the Merger (at this 

particular price, with this particular bidder, at this particular time) to escape personal liability - should be 

resolved by a jury. 

With regard to that disputed issue of fact, the allegations in Petitioners' proposed Second 

Amended Complaint, as supported by the factual record before the Circuit Court, establish that the 

Individual Respondents breached their fiduciary duties and willfully violated the 2008 Order.3 The record 

3 The 2008 Order is West Virginia law, and its operative terms are the underlying Stipulation of Settlement which 
"shall be considered to have been negotiated, executed and delivered, and to be wholly performed, in the State of 
West Virginia," and "shall be construed and enforced accordance with, and governed by, the internal, substantive 
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shows that instead of implementing refonns required by that 2008 Order, the Individual Respondents 

continued to foster a culture in which wrongdoing was the accepted nonn. Under their direction, "[t]he 

company broke faith with its workers by frequently and knowingly violating the law and blatantly 

disregarding known safety practices while creating a public perception that its operations exceeded 

industry safety standards." (JA002293 (Governor's Independent Investigation Panel ("Gnp"), Upper Big 

Branch-The April 5,2010 explosion: afailure ofbasic safety practices (May 2011) (hereinafter the 

"Gnp Report,,).4 Indeed, as the Gnp Report explained, multiple layers oflegally-mandated safety 

protections had to fail for the Upper Big Branch explosion to occur, and this systematic breakdown is 

explicable only as the result of a top-down culture of production over safety, which made an unnecessary 

tragedy virtually a foregone conclusion. See, e.g., Gnp Report at 101. (JA002286.) 

Accordingly, the record establishes that the Individual Respondents were liable to the Company 

for damages caused by their misconduct, which claims the Petitioners were seeking to prosecute on the 

Company's behalf. Furthennore, the record establishes that because state and federal mine safety laws 

could not reach them, the claims asserted in this action is in all likelihood the only personal liability the 

Individual Respondents face for their alleged willful misconduct. As noted in the Second Amended 

Complaint, in an interview with The Salt Lake Tribune, Ellen Smith, managing editor ofMine Safety and 

Health News, stated: 

"Curiously, the only individuals who might be held personally liable ... for the current 
disaster are the mine supervisors and foremen," said Smith in a Friday [April 9, 2010] 
editorial. "There are no provisions [pursuant to federal and state mine safety laws] to 
hold accountable those people who are responsible for safety policies and procedures, or 
the corporate executives who insisted it was more important to 'run coal' than to build 
ventilation controls, or the board of directors, which is ultimately responsible for the 
conduct of the corporation." 

laws of the State of West Virginia without giving effect to that State's choice oflaw principles." (JA000066 at 
~ 8.12.) 

4 The GIIP Report is attached as Exhibit F to the August 19,2011 Declaration of Badge Humphries. (JA002181-
JA002307.) 
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(JA002136-137 (citing JA000448-449 at ~ 92; JAOOO1048-049 at ~ III (quoting Mike Gorrell, "Experts: 

Miners don't have to die," The Salt Lake Tribune, Apr. 11,2010».) The personal liability they face is 

staggering, as the losses caused by the misconduct may amount to over $2 billion. (JA000449-450 at 

~ 95; JAOO1049-050 at ~ 114.) 

As established by the record, to insulate themselves from liability, the Individual Respondents 

initially placed the most culpable persons for the Upper Big Branch explosion in charge of the internal 

investigation into its cause, including Blankenship, Adkins, and Harvey. (JAOO I 052 at ~ 121; JAOO 1206

208; JA001526-528 (119: 16-120:6); JAOOl533 (239: 14-23); JA001535 (248:8-21); JAOOI543; 

JA001427-434 (14:5-21:2).) Unsurprisingly, early in that internal investigation, it found that the 

explosion was an act of God, or to use Blankenship's words, "supernatural" in origin. (JAOOI208-209; 

JA001526 (40:18-19).) 

When the prospect of discovery before the Circuit Court and a potential hostile takeover by Alpha 

threatened their control over that investigation in August 2010, the record shows that the Individual 

Respondents took action in an attempt to ameliorate shareholders, place additional barriers to discovery in 

the form ofa stockholder litigation committee, and ultimately, pacify Alpha. (JAOOI059 at ~ 137(b); 

JAOOI208-210; JAOOl586 (154: 15-22); JAOOI613.) When Alpha refused to be placated and Blankenship 

declined to negotiate in earnest, the Board, led by Inman, turned against Blankenship in an effort to secure 

Alpha's commitment to the continuity of the internal investigation and its perspective on the causes of the 

explosion, which would exculpate them from shareholder derivative liability. (JA001211-213; 

JAOOI563-565; JA001529-53 I (22:20-124:21); JAOOI576-577 (134:9-135:8).) 

On an October 1, 20 I 0 telephone call between Inman and Crutchfield, memorialized in an email 

from the latter to himself and filed with the Circuit Court, Respondent Inman agreed to isolate 

Blankenship and drive the merger negotiations to favor Alpha in exchange for Crutchfield's commitment 

to keep the Massey's internal investigation intact by hiring on the most culpable of its officers and mine 

operators post-merger. (JAOOI21O; JA001215-217; JA001558-559 (144:8-145:15); JAOOI563; JAOOl574 
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(45:22-25); JA001575 (115:22-24); JA001536-539 (279:5-282:14); JA001500 (87:11-19).) Thereafter, 

Inman's and the Individual Respondents' commitment to Alpha was based solely on personal interests of 

escaping the personal liability they faced for their role in causing the Upper Big Branch disaster. 

(JA001206-217.) 

Crutchfield and Inman called their unwritten term a "social" condition of the Merger Agreement, 

and it was never disclosed to shareholders. (JA002141.) Instead, Massey and the Individual Respondents 

provided shareholders with this materially false and misleading statement about their discussions: 

Subsequent to their September 28 meeting, Mr. Crutchfield and Adm. Inman spoke to 
each other by telephone on a number of occasions. . .. Although it was not a factor in 
the Massey board of directors' evaluation of a potential business combination with 
Alpha, Adm. Inman also indicated that there were several key operators running Massey 
mines who were very talented and that Alpha would be well served to recognize their 
talent and consider appropriate positions for them at Alpha if a business combination 
were consummated. 

(JA002141 (quoting Massey Energy Co., Proxy Statement (Schedule 14A) (Apr. 26, 2011) ("Proxy") 

70).) 

As established by the record on file, Inman in fact discussed five Massey executives and two 

mine operators with Crutchfield. (JA001061-062 at ~~ 141-42; JA001215-217.) Four of the five Massey 

executives discussed were primary defendants in the underlying shareholder derivative action,5 including 

the two men running the internal investigation who were, not coincidentally, the two most culpable high

level Massey executives for the Upper Big Branch disaster, Chris Adkins (Massey's COO) and Shane 

Harvey (Massey's General Counsel). (JA001070-071 at ~ 165; JA001210-211.)6 Tellingly, the only two 

mine operators Inman discussed were Chris Blanchard and Jason Whitehead, both of whom had been 

focal points in the Upper Big Branch investigation since the day the explosion occurred. (JAOOI21O; 

5 Respondents Phillips, Adkins, Harvey, and Clemens were named by Respondent Inman during this call along with 
the Vice President and Corporate Secretary Richard R. Grinnan. (JA001210.) 

6 Adkins, the man Crutchfield would eventually slate for co-head of Alpha's self-vaunted safety process called 
Running Right, refused to answer over 50 questions on Fifth Amendment grounds at his May 12,2011 deposition in 
this matter, which is part of the record in this case. (JA001423-504.) 
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JA001215.) Crutchfield "pledged that none of these names would pose a problem." (JA00121O; 

JA001563.) 

As the facts bear proof, this sealed the deal, as the Individual Respondents refused to seriously 

negotiate with anyone not interested in their "social" condition. (JA002141-142.) In exchange for 

Crutchfield's commitment and as established by facts on file, the Individual Respondents drove the sales 

process to favor Alpha to the detriment of other bidders (and Massey's shareholders). (JA002142.) 

When Arch Coal ("Arch") approached Massey offering a far higher offer than Alpha in December 2010, 

Arch CEO Steve Leer had an entirely different response to an overture by Inman to hire on Massey most 

culpable executives. (JA002142 (citing JA001066-067 at ~ 153; JA001213-214).) As shown by an 

internal email from Alpha's CEO to its Chairman, Steve Leer proposed to "straighten out" Massey before 

merging the Company with Arch. (JA001213-214; JA001566.) In response, the record shows that the 

Individual Respondents accelerated the merger process in Alpha's favor, causing Arch to significantly 

drop its initial bid. (JA002142 (citing JAOO1067-068 at~~ 157-58, 160; JA001214-215; JA001569).) 

The reason for this was simple according to the Petitioners' presentation of the facts alleged and borne out 

by discovery on file: the Individual Respondents needed to ensure that whoever controlled the Company 

would continue to defend, not prosecute, them, as reflected in the events leading up to the Merger with 

Alpha. (JA001213-215; JA001566; JA001569.) 

The record on this issue is relevant not only to Petitioners' derivative claims on behalf of the 

Company (which establishes that Petitioners fall within the fraud exception to the "continuous 

ownership" requirement), but also their direct claims on behalf of themselves and Massey's former 

shareholders. (See JA002147-148.) The record supports Petitioners' claims that Respondents breached 

their fiduciary duties to Massey's shareholders through their self-interested dealings with Alpha. Indeed, 

this is the heart of Petitioners' direct claims: that the Individual Respondents breached the fiduciary duties 
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they owed to Massey's shareholders by seeking out a deal that would protect them from personal liability, 

rather than (as they were required to) maximize shareholder value in any sale of the Company.7 

The parties completed briefing Respondents' motion to dismiss and Petitioners' motion for leave 

to amend by August 2011, and the Circuit Court held a hearing on the pending motions on August 23, 

2011. Pursuant to a request from the Circuit Court, the parties submitted competing proposed orders on 

September 2, 2011. The Circuit Court did not rule on the motions for over two years, as the federal 

criminal investigation into the Upper Big Branch disaster effectively blocked any additional discovery in 

this matter. Finally, on September 12,2013, this Court ruled that Petitioners no longer had standing to 

pursue the claims sounding in civil contempt that arose out of the 2008 Order because any such claims, 

however captioned, were grounded in derivative claims. See Manville, 749 S.E.2d at 335-40. 

H. Respondents Submit the November 6, 2013 Proposed Order 

As the federal criminal investigation neared its projected end in mid-January 2014, Respondents, 

on their own accord and without any briefing by the parties, submitted the Order on November 6,2013, 

purportedly pursuant to Trial Court Rule 24.01. (JA002549-575 (Nov. 6,2013 Letter from A. Emch to 

Hon. Charles E. King, Jr. ("Respondents' Letter").) The Order simply stated that it was "based upon" this 

Court's September 12, 2013 opinion in Manville. Respondents' Letter further asserted that the Manville 

decision affirmed the Circuit Court's "dismissal of the related contempt proceeding filed by the same 

Plaintiffs and presenting the identical standing issue," adding that "Defendants respectfully submit that 

the Supreme Court of Appeals' decision is controlling as to the pending motions."s !d. (emphasis added). 

7 While the facts in the record readily establish Petitioners' direct claims and clearly demonstrate that they are not 
futile, these direct claims sound in fiduciary duty, not fraud, and accordingly, the relevant allegations need only meet 
the notice pleading standards of Rule 8. The allegations in the proposed Second Amended Complaint easily meet 
this standard. 

8 By "pending motions," Respondents' Letter was referring to Individual Defendants' Joint Motion to Dismiss the 
Amended Verified Shareholder Derivative Complaint and in Opposition to Plaintiffs' Motion to Amend, or, 
Alternatively, to Stay ("Motion to Dismiss") and Plaintiffs' Motion for Leave to File Second Amended Verified 
Shareholder Derivative Complaint ("Motion to Amend"). 
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Petitioners objected to the Order and submitted an alternative order on November 14,2013. 

Petitioners explained that the Order was improper, re-urged the Circuit Court to grant their request for the 

entry of their proposed order submitted on September 2, 2011, and in the alternative, requested a briefing 

schedule that would afford them an opportunity to file an amended pleading 30 days after the conclusion 

of the federal criminal investigation into the Upper Big Branch mine disaster. (JA002576-581 (Nov. 14, 

2013 Letter from B. Humphries to Hon. Charles E. King, Jr., at 3 ("Petitioners' Letter")).) As explained 

in Petitioners' Letter, "[tJhe U.S. Attorney for the Southern District of West Virginia's expressed 

intention to intervene and halt discovery ofmatters touching on the criminal investigation has effectively 

stayed this and other civil litigation." Id. Accordingly, "[rJelevant facts will undoubtedly be released as 

that investigation concludes, and it is appropriate for those facts and others that have been developed over 

the past 24 months to become part of the Court's record." /d. On the same day, however, the Circuit 

Court signed and entered the Order without any changes. By so doing, the Circuit Court effectively 

dismissed Petitioners' claims with prejudice. 

I. Appeal of the November 14, 2013 Order 


On December 11,2013, Petitioners moved for an extension of time for appeal the November 14, 


2013 Order. That motion was granted on December 16,2013 and Petitioners filed their Notice of Appeal 

on January 15,2014. On February 4,2014, Justice Benjamin voluntarily recused himself. On February 

14,2014 the Court entered its scheduling order. The appeal was perfected on March 17,2014 and 

Respondents filed their brief on May 1,2015. Petitioners' reply brief was filed on May 21, 2015. On 

August 26, 2014, this Court remanded the case back to the Circuit Court with directions to enter an order 

containing findings and conclusions of law. 

J. November 20, 2014 Amended Final Order 

On October 3,2014, counsel for Respondents sent a letter to Judge King inquiring as to how 

Judge King wished to proceed and offering to "quickly submit a proposed order" pursuant to T.C.R. 

24.01. (JA002588.) Counsel for Petitioners responded to that letter and advised Judge King of his 
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attempts to confer in an effort to agree on a schedule for submitting proposed orders and requesting a 

briefing schedule or, in the alternative, adequate time to respond to any proposed order. (JA002589.) On 

October 16, 2014, Judge King entered an order stating that his prior "ruling will remain unchanged" and 

requiring the parties to submit a proposed amended order with findings of fact and conclusions oflaw no 

later than November 7,2014. (JA002590-592.) 

On November 7,2014, Respondents submitted an amended and final order granting the motion to 

dismiss and denying Petitioners leave to file a second amended complaint. (JA002593-616.) That same 

day, Petitioners filed their objection to Judge King's October 16, 2014 order, objecting to the entry of an 

order based upon the September 12, 2013 Manville order and again requesting a reasonable briefing 

schedule and that the court afford them due process by allowing them the opportunity to submit an 

amended complaint following the conclusion of the investigation of the United States Attorney into the 

alleged misconduct by Respondents that is at issue in the direct and derivative claims that Plaintiffs were 

seeking to assert and have adjudicated in this action. (JA002617-623.) Petitioners also provided a 

proposed scheduling order granting leave to amend at the conclusion of the criminal investigation. 

(JA002624-627.) On November 20,2014, Judge King entered an order denying Petitioners' request for a 

scheduling order and leave to file an amended complaint, and entered the proposed order submitted by 

Respondents without any changes. 

K. Indictment of Don Blankenship 

On November 13, 2014, the United States Attorney Office filed a 43-page criminal indictment 

against Don Blankenship in the United States District Court for the Southern District of West Virginia, 

alleging, among other things, that Mr. Blankenship conspired to commit and cause routine violations of 

mandatory federal mine safety standards at Massey's Upper Big Branch mine and that he made, and 

caused to be made, materially false and misleading statements and representations, and omitted and 

caused to be omitted statements of material facts, regarding his and Massey's practice of willful violations 

of safety laws at that mine. On March 10,2015, the United States Attorney's Office filed a 4I-page 
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superceding indictment in order to revise the language of the original indictment to render moot four of 

Mr. Blankenship's multiple motions to dismiss. Ajury trial is currently set in Beckley for April 20, 2015. 

III. 	 SUMMARY OF ARGUMENT 

Like its first summary dismissal of this case on November 13,2013, the Circuit Court's 

November 20,2014 dismissal of this case lacks any legal or factual foundation is not countenanced by the 

procedural rules, and has denied Petitioners due process oflaw. For these reasons, as discussed in more 

detail herein, the Circuit Court erred in dismissing this case, and the matter should be remanded for 

further proceedings. 

IV. 	 STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The criteria set forth in West Virginia Rule of Appellate Procedure 18(a) do not apply to this 

Appeal, and the case should be set for Rule 19 argument because it involves assignments of error in the 

application of settled law and narrow issues of law. The Circuit Court's errors with respect to the 

applicability of the West Virginia Rules of Civil Procedure and Trial Court Rules, as well as issues 

relating to due process rights, are narrow issues of law that also involve error in the application of settled 

law. 

V. 	 ARGUMENT 

In approving the Order, the Circuit Court committed several errors. 

A. 	 The Circuit Court Erred by Effectively Granting Summary Judgment Prematurely 
Based on an Incomplete Record 

With respect to the operative complaint (the June 7, 2010 Amended Complaint JA000406), the 

Circuit Court erred by effectively granting summary judgment in deciding Respondents' motion to 

dismiss under W. Va. R. Civ. P. 12(b)(6) without considering the evidence in the record before it and, on 

that basis, affording Petitioners an opportunity to present a full record. Because Respondents framed their 

challenge as an attack on Petitioners' standing, which is "generally considered an element ofjurisdiction 

over the subject matter under West Virginia law," the Circuit Court could have considered matters outside 
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the pleadings in detennining Respondents' motion. State ex rei Paul B. v. Hill, 201 W. Va. 248, 256,496 

S.E.2d 198,206 (1997); Elmore v. Triad Hosp., Inc., 220 W. Va. 154,158,640 S.E.2d 217, 221 n.7 

(2006). As noted, the Circuit Court considered matters outside the pleadings submitted by Respondents, 

but not Petitioners. 

Under West Virginia law, the question of Plaintiffs' standing is the proper province of the jury 

because it involves a mixed question oflaw and fact, and accordingly, a summary judgment standard 

should apply to the extent there is a factual dispute underlying the detennination of a plaintiffs standing. 

See State v. Kendell, 219 W. Va. 686, 693, 639 S.E.2d 778, 785 n.8 (2006). Here, there was a factual 

dispute underlying Petitioners' standing to maintain the derivative claims, as evidenced by the proposed 

Second Amended Complaint and the evidence submitted to the Circuit Court in support of Petitioners' 

motion for preliminary injunction already discussed. See supra Parts II.C., lLG; see Pocahontas Min. Co. 

P'ship v. Oxy USA, Inc., 202 W. Va. 169, 171,503 S.E.2d 258,260 (1998) (finding that because the 

pleadings - which included the complaint and a subsequently filed "Bill of Particulars" - "were sufficient 

to afford [defendant] an opportunity to prepare an adequate defense, the purpose underlying the Rule 9(b) 

requirement of pleading fraud with particularity, as discussed in Hager v. Exxon Corporation, 161 W. Va. 

278,241 S.E.2d 920 (1978), was realized, and the trial court erred in granting the motion of [defendant] 

to dismiss the fraud claim on the ground that it was not adequately pled"). 

To properly detennine whether Petitioners retained standing to pursue the derivative claims 

asserted in the June 7, 2010 Amended Complaint, the Circuit Court should have considered the evidence 

already before it and then provided Petitioners the opportunity to make a full record. See In re Massey 

Energy Co., No. ClV.A. 5430-VCS, 2011 WL 2176479, at *30 (Del. Ch. May 31, 2011). Here, 

Petitioners' submissions were more than sufficient to afford Respondents an opportunity to prepare and 

adequate defense, Pocahontas Min. Co. P'ship, 503 S.E.2d at 260, and if "able to prove on afull record 

that the Merger with Alpha was undertaken 'merely' to deprive the Massey stockholders of their standing 

to sue derivatively," Petitioners retained their standing to assert the derivative claims. In re Massey 
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Energy Co., 2011 WL 2176479, at *30 (emphasis added and footnotes omitted). In that event - the 

detennination of which is a question ofmaterial fact about which there is a genuine dispute - Petitioners 

are "entitled to continue the Derivative Claims notwithstanding the fact that as a result of the Merger, they 

will no longer hold Massey shares." /d. (emphasis added and footnotes omitted). 

Unlike in the record before the Court in Manville, the proposed Second Amended Complaint 

contained avennents that the consideration paid for the purchase of Massey was inadequate and provided 

the factual basis for these statements, supra Part II.C., which allegations Petitioners supported and 

expanded upon by the record presented in support of their motion for preliminary injunction (JAOO 1191

1749.) See Pocahontas Min. Co. P'ship, 503 S.E.2d at 260. By dismissing the Amended Complaint 

based on Respondents' submitted matters outside the four comers of the complaint without considering 

the full record before it presented by Petitioners, the Circuit Court erred and denied Petitioners due 

process of law. 

B. The Circuit Court Erred by Denying Petitioners Leave to Amend 

Particularly given this procedural background, it was error for the Circuit Court to deny 

Petitioners' requests for leave to amend their pleadings under Rule 15(a) of the West Virginia Rules of 

Civil Procedure. "Motions to amend should always be granted under Rule 15 when: (1) the amendment 

pennits the presentation of the merits of the action; (2) the adverse party is not prejudiced by the sudden 

assertion of the subject of the amendment; and (3) the adverse party can be given ample opportunity to 

meet the issue." State ofW. Va. ex rei Vedder v. Zakaib, 217 W. Va. 528, 531, 618 S.E.2d 537,540 

(2005) (emphasis added) (citing Syl. P. 3, Rosierv. Garron, Inc., 156 W.Va. 861,199 S.E.2d 50 (1973». 

Indeed, "[d]iscretion to deny leave to amend is limited by the principle, embodied in Rule 15(a) that 

'leave shall be freely given when justice so requires,' and by the general policy embodied in the ... Rules 

favoring resolution of cases on their merits." Davis v. Piper Aircraft Corp., 615 F.2d 606,613 (4th Cir. 

1980). As this Court has repeatedly held, "[b]ecause the West Virginia Rules of Civil Procedure are 

practically identical to the Federal Rules, we give substantial weight to federal cases, especially those of 
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the United States Supreme Court, in determining the meaning and scope of our rules." Painter v. Peavy, 

192 W. Va. 189,192,451 S.E.2d 755,758 (1994). In this regard, "[u]nless a proposed amendment may 

clearly be seen to be futile because of substantive or procedural considerations, conjecture about the 

merits of the litigation should not enter into the decision whether to allow amendment." Id. (footnotes 

and internal citations omitted). 

The Circuit Court's denial of Petitioners' requests for leave to amend was based solely on the 

Circuit Court's conjecture about the merits of the litigation, and accordingly constituted an abuse of 

discretion. See id. In concluding that any further amendment would be futile, the Circuit Court failed to 

state or follow any ascertainable standard for construing the facts in the record (such as, for instance, the 

familiar standards for determining motions to dismiss under Rule 12(b)(6) or motions for summary 

judgment under Rule 56). Rather, the Circuit Court considered and resolved disputed matters of material 

fact in Respondents' favor in denying Petitioners' requests for leave to amend, which is impermissible 

under any standard. 

1. Derivative Claims 

As noted, Petitioners' standing to pursue the derivative claims at issue should be determined on a 

full record. See In re Massey Energy Co., 2011 WL 2176479, at *30. It is not a question oflaw that can 

be determined in the context of a request for leave to amend, but rather a mixed question of law and fact 

that is highly contextualized. Accordingly, in denying Petitioners leave to amend, the Circuit Court 

impermissibly decided disputed issues of fact, which is the province of the jury under West Virginia law. 

Kendell, 219 W. Va. at 693, 639 S.E.2d at 785 n.8. Unlike in Manville, where there was "nothing in the 

pleadings, suggesting that the merger was pretextual, fraudulent or even inequitable, was alleged other 

than in a cursory manner." !d., 749 S.E.2d at 338. By contrast, the proposed Second Amended 

Complaint as supported by the record developed and presented to the Circuit Court demonstrates that 

Respondents actively directed the sale of Massey to Alpha with the expectation that by doing so they 

would be absolved from personal liability as Alpha would be unlikely to assert these derivative claims. 

21 




In connection with those claims, the Proposed Second Amended Complaint on file since May 

2011 includes, among other things, allegations that: (1) the Strategic Alternatives Review Committee 

asked its financial advisor, Perella Weinberg Partners LLP, to solicit proposals only from Alpha, 

Company B, and Company C (JAOOI064 at ~ 147); (2) that Alpha and Massey's April 12,2011 amended 

S-4 revealed that the Massey Board of Directors did not consider pending derivative claims in negotiating 

the sale of Massey to Alpha despite the enormous damages that these claims represented (JAOO1069 at ~ 

162); and (3) that Alpha agreed to retain in key roles four of the five Massey officers named as defendants 

in Petitioners' Proposed Second Amended Complaint (JAOOI070-071 at ~ 165). As already discussed in 

detail, supra Part Il.G, the record developed in support of Petitioners' preliminary injunction motion 

support and add further detail to these allegations. Accordingly, "fraud was asserted with sufficient 

particularity to afford [the defendant], reasonable notice of the nature of the claim." Pocahontas Min. Co. 

P'ship, 202 W. Va. at 171, 503 S.E.2d at 260 (noting further that "the evidence was sufficiently 

developed to raise such genuine issues of material fact as to require submission of the case to a jury"). 

In denying as futile leave to amend to include facts in the record in a new complaint, the Circuit 

Court misconstrues the facts presented in the record and misapplies the applicable law. JA002637 at 

~~ 27-28. As shown by the facts in the record, the only reason that the Respondent Directors agreed to 

the Merger with Alpha - pursuant to its terms, including the "social" conditions already discussed, at that 

particular time, at the particular price, and instead of considering a merger with Arch at a higher price for 

shareholders or else facing the threat of a hostile takeover by Alpha on less favorable terms to the 

Respondent Directors from the standpoint of their personal liability - was to avoid the substantial 

personal liability they faced through the derivative claims at issue in this case. Accordingly, the Merger 

with Alpha on the terms negotiated is the subject of a claim of fraud because that option alone afforded 

Respondents the pretext to deprive Massey shareholders of standing to assert the derivative claims 

without having them potentially replaced by a new shareholder - in either Arch or a hostile Alpha - that 

would pursue the derivative claims against them. These facts "suggest[] that the liability [the director 
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defendants] faced was so substantial as to have motivated them to cause [the corporation] to enter into a 

pretextual merger ... at a sub-optimal price," which is all that is required. Globis Partners, L.P. v. 

Plumtree Software, Inc., No. CIV.A. 1577-VCP, 2007 WL 4292024, at *6 n.44 (Del. Ch. Nov. 30,2007) 

(quoting Lewis v. Ward, 852 A.2d 896, 906 (Del. 2004». 

In conclusively denying any further amendment, the Circuit Court rejected Petitioners' reasonable 

request to be permitted leave to amend to include the facts already in the record and the facts to be made 

public once the United States Attorney for the Southern District of West Virginia concluded its criminal 

investigation into the Upper Big Branch disaster. (JA002617-2622; JA002628-2630.) That investigation 

concluded on November 13,2014 with the 43-page indictment of Don Blankenship on four counts, 

including a claim related to the false statements in Securities and Exchange Commission filings in the 

wake of the Upper Big Branch explosion. Petitioners hereby respectfully request that this Court take 

judicial notice of the indictment and its allegations. See Arnold Agency v. W. Virginia Lottery Comm 'n, 

206 W. Va. at 596, 526 S.E.2d at 827. 

The allegations in that indictment are relevant and provide additional support to Petitioners' 

claims at issues in this case by further demonstrating the substantial likelihood of personal liability that 

the Respondent Directors faced following the Upper Big Branch disaster and leading up to the Merger 

with Alpha. See Globis Partners, L.P., 2007 WL 4292024, at *6 n.44 (explaining how "facts suggesting 

that the liability [the director defendants] faced was so substantial as to have motivated them to cause [the 

corporation] to enter into a pretextual merger" establish shareholders' post-merger standing). 

Additionally, according to a recently unsealed December 2,2014 filing in that proceeding by Respondent 

Blankenship, approximately one million documents, consisting of several million pages, are relevant to 

the allegations in the indictment, which documents bear directly on Petitioners' claims against 

Respondents and which have been and will remain unavailable to Petitioners until after Blankenship's 

federal criminal trial. See United States v. Blankenship, No.5: 14-cr-00244, Def.'s Mot. to Exclude Time 

Under the Speedy Trial Act, Re-Set Motions Deadline, Vacate Trial Date, and Set Scheduling Conference 
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(S.D. W. Va. Dec. 2, 2014). Petitioners' requesting the opportunity to be able to include information in 

the indictment and the government's support for these allegations is only reasonable. 

In supporting its refusal of Petitioners' request for further amendment, the Circuit Court also 

erroneously relies on commentary from the Delaware Chancery Court's decision denying a motion to 

preliminarily enjoin the Alpha-Massey merger. (JA002638 ~~ 32-35.) As made clear from the statements 

relied upon and the broader context of the quotes, the Delaware Chancery Court opinion states that the 

question of Petitioners' standing cannot be conclusively resolved. In re Massey Energy Co., 2011 WL 

2176479, at *2 (noting that "it appears highly doubtful that the plaintiffs will be able to show that 

Massey's directors and officers sought to sell the company to Alpha solely in order to extinguish their 

potential liability for the pending Derivative Claims" and that "the record does not suggest that it is likely 

that the Merger was inspired solely, or even in any material way, by a desire of the Massey directors to 

extinguish the Derivative Claims or to insulate themselves from liability"( emphasis added)). 

That something appears "highly doubtful" or seems "likely" to another court is not an appropriate 

standard for resolving a request for leave to amend under the West Virginia Rules of Civil Procedure. It 

is a particularly inappropriate standard when the other court has a different record, is applying a more 

exacting standard for a preliminary injunction motion, and makes clear that the standing question needs 

further development to be resolved. See In re Massey Energy Co., 2011 WL 2176479, at *2 ("Most 

importantly, the determination of the fate of the Derivative Claims is not one that should or must be made 

right now." (emphasis added)); id. at *30 ("Therefore, if the plaintiffs are able to prove on afull record 

that the Merger with Alpha was undertaken 'merely' to deprive the Massey stockholders of their standing 

to sue derivatively, then they will be entitled to continue the Derivative Claims notwithstanding the fact 

that as a result of the Merger, they will no longer hold Massey shares." (emphasis added)). 

Relying on a selective reading of the Delaware Court of Chancery's opinion, the Circuit Court not 

only conjectured about the merits of the litigation, it definitely resolved it in Respondents' favor. By 

concluding that "it is impossible to reconcile" certain facts concerning the Merger from outside the four 
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comers of any pleading with the "allegation, required to survive a motion to dismiss," the Circuit Court 

rendered judgment in Respondents' favor. In so doing, its order directly contradicted the In re Massey 

case on which it purported to rely for its conclusions. JA002648-49 at ~ 32. The facts concerning the 

Merger on which the Circuit Court relied to resolve the litigation in Respondents favor were not properly 

before it. Order at para 32 (setting forth statements in the Delaware Chancery Court opinion as 

established facts). As explained by this Court, "[ w ]hile a court may take judicial notice of the orders of 

another court pursuant to W. Va. R. Evid. 201, such notice may not be for the truth of the matters asserted 

in the other litigation, but rather is limited to establishing the fact of such litigation and related filings." 

Arnold Agency v. W. Virginia Lottery Comm 'n, 206 W. Va. 583, 587, 526 S.E.2d 814,818 (1999). As 

explained by the Delaware Chancery Court opinion in this regard, "[mJost importantly, the determination 

of the fate of the Derivative Claims is not one that should or must be made right now." In re Massey 

Energy Co., 2011 WL 2176479, at *2. Rather, "if the plaintiffs are able to prove on afull record that the 

Merger with Alpha was undertaken 'merely' to deprive the Massey stockholders of their standing to sue 

derivatively, then they will be entitled to continue the Derivative Claims notwithstanding the fact that as a 

result of the Merger, they will no longer hold Massey shares." In re Massey Energy Co., 2011 WL 

2166479, at *30. These statements flatly contradict the Circuit Court's improper conjecture that 

Petitioners' claims are impossible to prove. 

Additionally, the Circuit Court erred in concluding that permitting Plaintiffs to amend would be 

prejudicial to Respondents. (JA002650 ~~ 37-38.) The Circuit Court wrongfully concludes that "[a]s the 

Court has found that the proposed amendment would be futile, to permit such an amendment would be 

inherently prejudicial to the Individual Defendants in this action." (JA002650 ~ 38.) In support of that 

assertion, the Circuit Court purportedly relies on the case ofLaber v. Harvey, 438 F.3d 404, 426-27 (4th 

Cir. 2006). However, Laber, like other federal court precedent, does not improperly conflate futility with 

prejudice as the Circuit Court does in its Order. See id. at 426 (citing other federal cases). Rather, 

prejudice, bad faith, and futility are regarded as separate factors: "leave to amend a pleading should be 
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denied only when the amendment would be prejudicial to the opposing party, there has been bad faith on 

the part of the moving party, or the amendment would have been futile." Jd. (emphasis added) (internal 

quotation marks omitted). Also contrary to the Circuit Court's ruling here, the Laber case notes that a 

"court should not dismiss a complaint with prejudice ... without first giving the plaintiffleave to 

amend." Jd. at 427. Accordingly, the Circuit Court's denial of Petitioners' request for leave to amend on 

the grounds that doing so would be prejudicial to Respondents lacks a basis in law or fact. 

Accordingly, on an improper and poorly understood basis and without considering the facts of 

this case under any discernible standard, the Circuit Court improperly based its denial of leave to amend 

on its conjecture about the litigation's merits, conclusively determining that leave to amend should be 

denied as futile and resolving the litigation in Respondents judgment. That ruling contrasts markedly 

with the Delaware case on which it purports to rely. Therefore, the Circuit Court erred in denying 

Petitioners leave to amend with respect to the derivative claims at issue. 

2. Direct Claims 

Likewise, in denying Petitioners' requests for leave to amend to add direct claims related to the 

merger, the Circuit Court erred by looking to the analyses of other courts with different records and 

different procedural postures rather than consider the unique circumstances before it. Notably, the Order 

does not even address Petitioners' request to file a new complaint with regard to the direct claims. 

Rather, it rests its holding that amendment to add direct claims would be futile because the Second 

Amended Complaint - which was filed prior to any discovery and seeks to add claims that merely require 

notice pleading - "does not allege facts to suggest that the Merger consideration was 'materially 

inadequate' or that any inadequacy was the result of 'bad faith' conduct" by Respondents. (JA002645 at 

,-r24.) 

As noted above, the Second Amended Complaint alleges how Massey's former board - tainted by 

improper motives and personal interests - failed to maximize shareholder value by failing to obtain the 

highest price reasonably available for Company. For example, the Massey Board squandered the 
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Company's derivative claims by failing to value them or demand any consideration for them from Alpha. 

(JAOO1069-072 ~~ 162-167.) Moreover, the board failed to disclose material infom1ation to shareholders 

in connection with their approval of the merger. (JAOOlO72-076 ~~ 168-18l.) These claims are subject 

to the notice pleading standard, and as alleged, easily exceed that standard. See 0 'Reilly v. Transworld 

Healthcare, Inc., 745 A.2d 902,912-913 (Del. Ch. 1999) (applying notice pleading standard in 

considering the defendants' motion to dismiss direct, merger-related claims for breach of fiduciary duty). 

Indeed, the Delaware Chancery Court has noted that "one cannot conclude that the Massey Board was 

presented with a reasoned analysis of the 'value' of the Derivative Claims." In re Massey Energy Co., 

2011 WL 2176479, at *24. These allegations were amplified and buttressed by the evidence submitted in 

support of the motion for preliminary injunction, which describe in detail the negotiation process and how 

it was flawed. 

Rather than consider the pleadings and the other facts in the record before it, the Circuit Court 

again based its conclusion on portions of opinions from other courts, analyzing different records under 

different contexts. The Circuit Court's reliance on portions of the Delaware Chancery Court opinion is 

once again misplaced. As with its discussion of the derivative claims, the Delaware Chancery Court was 

applying a far more exacting preliminary-injunction standard and had a different record before it. (See 

JA002645 at ~ 25 (citing In re Massey Energy Co., 2011 WL 2176479, at *1, *4).) 

The Circuit Court's reliance on Manville Personal Injury Settlement Trust v. Blankenship, 231 W. 

Va. 637, 749 S.E.2d 329 (2013) is even more dubious because the claims at issue and the record in that 

case did not address the merger in any material way. By contrast, the Circuit Court had a proposed 

Second Amended Complaint with direct merger-related claims supported by summary-judgment-type 

proof and preliminary-injunction briefing in this case. It apparently did not consider either in reaching its 

conclusion that Petitioners' request to amend the complaint to add direct claims should be denied as futile 

and an effective summary judgment awarded to Respondents. Finally, the Delaware Chancery Court also 

made clear that damages are available post-merger. In re Massey Energy Co., 2011 WL 2176479, at *29 
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("If they can prove that the directors acted in bad faith to approve the sale of Massey at a materially 

inadequate and therefore unfair price to Alpha because the Merger price did not reflect the value of the 

Derivative Claims, then they can obtain a monetary judgment against the Massey directors."). 

* * * 

Accordingly, in denying Petitioners' request for leave to file an amended complaint, the Circuit 

Court failed to apply any ascertainable standard or to consider the facts in the record before it. Instead, it 

conjectured about the merits of the litigation with respect to both the derivative and direct claims at issue. 

In so doing, the Circuit Court erred in denying Petitioners leave to amend and also denied them due 

process oflaw. 

C. The Circuit Court Denied Petitioners Due Process of Law 

For the reasons already discussed, the Circuit Court erred by considering matters outside the four 

comers of the complaint submitted by Respondents but declining to do the same for Petitioners and then 

denying Petitioners' requests for leave to amend. In so doing, the Circuit Court denied Petitioners due 

process of law. Additionally, in summarily dismissing the case without affording Petitioners notice and 

the opportunity to be heard prior to both its November 13,2013 order and its latest November 20,2014 

Order dismissing the case, the Circuit Court likewise denied Petitioners due process of law. 

"The fundamental requirement of procedural due process in a civil proceeding is 'the opportunity 

to be heard at a meaningful time and in meaningful manner. '" In re J.s. and D.S., No. 13-0583, 2014 

WL 1659220 (W. Va. Apr. 25, 2014) (citing Mathews v. Eldridge, 424 U.S. 319, 333 (1976)). "Aside 

from all else, due process means fundamental fairness." Choma v. W. Va. Div. ofMotor Vehicles, 210 W. 

Va. 256, 260, 557 S.E.2d 310,314 (2001) (internal citation omitted). As part of this right, this Court has 

long recognized that, "[i]t has always been the policy of this Court to protect each litigant's day in court." 

Litten v. Peer, 156 W. Va. 791, 797,197 S.E.2d 322, 328 (1973). "It is equally true, of course, that 'the 

fundamental requirement of due process is an opportunity to be heard upon such notice and proceedings 

as are adequate to safeguard the right for which the constitutional protection is invoked. '" In re 
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Charleston Gazette FOIA Request, 222 w. Va. 771,777,671 S.E.2d 776, 782 (2008) (quoting Anderson 

Nat'l Bank v. Luckett, 321 U.S. 233,246,64 S. Ct. 599, 606, 88 L. Ed. 692 (1944». 

Under West Virginia law, Petitioners were entitled to due process of law before they could be 

deprived of their significant property interests in this lawsuit related to their direct Merger-related claims. 

See W. Va. Const. art. III, § 10 ("No person shall be deprived of life, liberty, or property, without due 

process of law, and the judgment of his peers."). As part of due process, Petitioners should have been 

given an opportunity to be heard, and if applicable, cure any defects in their complaint, before the Circuit 

Court effectively dismissed the case with prejudice. See Simpson v. Stanton, 119 W. Va. 235, 193 S.E. 

64, 66-67 (1937) ("Among the fundamental rights enforced by courts in all jurisdictions, and from time 

immemorial, are those of notice and hearing, and equally as much stress is laid upon one as the other. 

Notice without opportunity to be heard would be a vain thing.") (emphasis added). 

As this Court's holding in Syl. P. 2, Jordan v. Roberts, 161 W. Va. 750,246 S.E.2d 259 (1978), 

makes clear, "[ u ]nder procedural due process concepts a hearing must be appropriate to the nature of the 

case and from this flows the principle that the State cannot preclude the right to litigate an issue central to 

a statutory violation or deprivation of a property interest." See also Dawson v. Newman, 419 F.3d 656, 

660 (7th Cir. 2005) ("Unless a claim is frivolous, it is rudimentary that a court cannot sua sponte enter 

summary judgment or dismiss a complaint without notifying the parties of its intentions and allowing 

them an opportunity to cure the defect in the complaint or respond.") (emphasis added and quotation 

marks and citation omitted). Moreover, this Court has further "indicated the requirements of procedural 

due process may vary depending on the nature of the case," adding that '''the more valuable the right 

sought to be deprived, the more safeguards will be interposed. '" Jordan, 161 W. Va. at 755, 246 S.E.2d 

at 262 (quoting North v. Bd. a/Regents, W. Va., 160 W. Va. 248, 256, 233 S.E.2d 411, 417 (1977». 

Here, Petitioners have a significant property interest in the outcome of the litigation (involving 

tens ofmillions of dollars to Petitioners and tens, if not hundreds, of millions for the putative class) and, 

as such, should be afforded a level of due process commensurate with that interest. The Circuit Court's 
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successive summary orders dismissing this case based on selective consideration of matters outside the 

pleadings and the Circuit Court's unjustified refusal to grant Petitioners' request for leave to amend were 

plainly insufficient to meet the requirements of due process. 

VI. CONCLUSION 

For the above reasons, the Circuit Court's decision should be reversed and remanded to the 

Circuit Court. 
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