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ASSIGNMENTS OF ERROR/CERTIFIED QUESTIONS 


The United States Court of Appeals for the Fourth Circuit has certified the following 

questions of West Virginia law to this Court: 

1. 	 Under west virginia law, does a deed provision (1902) transferring the right to mine 
coal "without leaving any support for the overlying stratas and without liability for 
any injury which may result to the surface from the breaking of said strata," j.a. 21, 
prohibit a surface estate owner from pursuing a common law claim for loss of 
support arising from subsidence caused by the extraction of coal from below the 
surface? 

Suggested Answer: Yes. The waiver at issue precludes the surface owner from 
recovering under the common law for subsidence damages resulting from 
longwall coal mining. 

2. 	 Assuming the surface lands and residence of a landowner have been materially 
damaged from subsidence, does the west virginia surface coal mining and 
reclamation act, w. Va. Code § 22-3-1 et seq., (the "act") authorize an action against 
the coal mine operator for the damage so ariSing; or, are landowners only permitted 
to seek injunctive relief compelling compliance with the act's provisions? 

Suggested Answer: No. Where a landowner has not been damaged through a 
violation of the Act, there can be no recovery of damages beyond the relief 
provided for in the Act. 

3.(a) 	 if the act permits a suit for damages, what is the proper measure of damages? 
Specifically, is a landowner permitted to recover only the diminution in value to the 
property ariSing from the subsidence, or can the property owner alternatively 
recover damages in an amount equal to the cost to repair the property? 

Suggested Answer: The plain language of the Act limits the operator's 
obligations to (1) a repair of real property and (2) either a repair ofa 
residence or compensation for the diminution in value of the residence. 

(b) 	 if the act permits a suit for damages, can those damages include compensation for 
"annoyance, inconvenience, aggravation and/or loss of use"? 

Suggested Answer: No. The plain language of the Act does not allow for such 
damages, and an action for damages under the Act is limited to one where the 
landowner is damaged through a violation of the Act. 

4. 	 The regulations issued under the act provide that when a coal mine operator causes 
subsidence damage to the "structures or facilities," the operator must either correct 
it or "compensate the owner ... In the full amount of the diminution in value" as a 
result of the mining. See w. Va. Code r. § 38-2-16.2.c.2; see also id. § 38-2-16.2.c.1 the 
regulations, however, do not designate which party gets to make this election 
between remedies if the parties fail to reach an agreement. Between the landowner 
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and the coal mine operator, who elects the appropriate remedy and what standards 
govern that decision? 


Suggested Answer: The operator/permittee elects the appropriate remedy 

with respect to damage to a residence. 


STATEMENT OF CASE 

This case is before this Court by way of several certified questions from the United 

States Court of Appeals for the Fourth Circuit involving application of the common law and 

statutory law to longwall coal mining in West Virginia. The issues presented herein are of 

great importance to the citizens of West Virginia and one of its most important industries. 

This action was filed in the Circuit Court of Marshall County, West Virginia on 

June 26,2013 by Michael and Patricia Schoene ("Schoenes") against McElroy Coal Company 

("McElroy") and CONSOL Energy Inc. ("CONSOL"). The Schoenes sought recovery of 

damages, under the common law only, for coal mine subsidence allegedly caused by 

McElroy's mining operations. McElroy and CONSOL removed the matter to the United 

States District Court for the Northern District of West Virginia on the basis of diversity of 

citizenship.l 

The Schoenes filed an Amended Complaint on January 16, 2014. JA-OOIS. In 

addition to the common law claim for subjacent support, the Schoenes added claims under 

the federal and state Surface Mining Control and Reclamation Acts (Counts II and III). 

McElroy and CONSOL each filed an Answer and Affirmative Defenses and raised the 

defense of a waiver of subjacent support by the Schoenes' predecessors-in-interest. 

1 At the time of the events complained of, McElroy was a subsidiary of non-party 
Consolidation Coal Company, which was a subsidiary of CONSOL Energy Inc. Prior to trial, 
the Schoenes dismissed their claims against CONSOL Energy Inc. JA-0011. As of 
December 2013, McElroy was owned by Murray American Energy and is known as "The 
Marshall County Coal Company." 
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McElroy and CONSOL took written discovery and deposed the Schoenes and their 

expert witness. The Schoenes took no discovery. 

There has never been a dispute that with regard to the Schoenes' property, the coal 

was severed in a 1902 deed and that McElroy ultimately acquired the right to mine that 

coal. It has also never been disputed that the 1902 deed contained a surface damage 

waiver. 

On December 1, 2015, McElroy and CONSOL filed a Motion for Summary Judgment 

(Doc. 37).2 Citing the waiver of support within the 1902 coal severance deed in the 

Schoenes' chain of title to their property, McElroy and CONSOL sought an order dismissing 

the common law claim for damages (Count I). The relevant language of the severance deed 

granted the coal owner the right to mine all of the coal "without leaving any support for 

the overlying stratas and without liability for any injury which may result to the 

surface." 

McElroy and CONSOL also sought an order limiting the Schoenes' claims for relief as 

delineated in the federal and West Virginia SMCRA; specifically, that there can be no 

monetary recovery for damage to the land (only an order to repair) and that any monetary 

recovery should be limited to the diminution in value of the residence. 

On December 23, 2015, the Schoenes filed their "Response to Defendants' Motion 

for Summary Judgment" (Doc. 39). With regard to the dismissal of Count I, the Schoenes 

2 Citations to the filings made in the underlying action with the United States District Court 
for the Northern District of West Virginia are identified by their Document Number on the 
federal court docket ("Doc._"). 
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offered no case law or record evidence in opposition. In fact, the Schoenes unequivocally 

admitted that Count I should be dismissed. JA-Ol08, p. 2. 

Effectively rejecting the Schoenes' concession, the Trial Court denied Defendants' 

Motion for Summary Judgment (JA-OllS), citing numerous matters outside the record in 

this case, including law review articles, West Virginia University College of Engineering 

Bulletins, Geological Surveys, and even information gleaned from a video purportedly 

appearing on CONSOL's website, as well as points of law, all of which McElroy and CONSOL 

were never afforded the opportunity to address. The Trial Court engaged in an analysis of 

those extra-record materials to conclude that because longwall mining (the method 

employed by McElroy) was not used in 1902, the parties to the support waiver could not 

have contemplated its use, and therefore, the waiver was not enforceable as to longwall 

mining.3 

A jury trial was conducted on March 8-9,2016. 

At trial, there was no dispute that Michael Schoene owned the surface or that 

McElroy undermined (and had the right to undermine) the subject property by the 

longwall mining method in early 2012. The Schoenes were advised of upcoming mining 

seasonably in advance of it occurring. There was no dispute that McElroy, consistent with 

its obligations under SMCRA, conducted pre-mine inspections of the property in 

conjunction with its attempt to assess damage that might result from mining. Nor is it 

disputed that the Schoenes were represented by counsel who were engaged in substantive 

3 McElroy moved for reconsideration of the Trial Court's decision, citing the Schoenes' 
express concession of McElroy's position and what McElroy maintained was settled and 
uncontroverted case law from this Court supporting McElroy's position. That Motion was 
summarily denied. Doc. 80. 
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discussions with McElroy before, during and after mining. JA-0296; 0296-0297; 0315

0316. 

The evidence adduced at trial revealed that mining was complete and subsidence 

occurred by March 2012. At that point, McElroy scheduled a post-mine inspection of the 

Schoenes' property for March 15, 2012. JA-0363-0364. Due to inclement weather, the 

post-mine inspection was re-scheduled for March 22, 2012, at which point the Schoenes 

advised that they were represented by different counsel and instructed that any inspection 

would need to be scheduled through their new counsel. [d. 

The Schoenes' counsel ultimately scheduled the inspection for July 18, 2012. 

JA-0365. McElroy's construction contractor, Pozell and Company, inspected the house and 

prepared a report, estimating that the cost of repairs, if the Schoenes desired, would be 

$232,150.00. JA-0366-0367. Pozell would have done the repairs and charged McElroy 

$232,150.00. JA-0377 and 0383. Mr. Schoene testified that he would not have allowed 

McElroy (or its contractors) to repair the home and that he did not accept the money 

($232,150.00) instead of a repair because he believed that Pozell's estimate "did not list all 

the damages to our house." JA-0310-0311.4 

Thus, the Schoenes, who were represented by counsel with regard to the 

undermining of the Schoenes' property since 2009, i.e., before, during and after mining, 

refused the offer to repair or compensate, believing it was not enough and not "fair." JA

0176; 0310-0311. Thereafter, the Schoenes ceased communications with McElroy, filed 

4 "All the damages" that the Schoenes believed occurred to their house would not be made 
known to McElroy for another two (2) years, and even then, that information came by way 
of the Schoenes' expert report in their lawsuit. 
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suit in July 2013, and obtained their own "expert" a full year later to provide an estimate to 

repair their house and their property. JA-0216. 

At trial, the Schoenes offered evidence that underground mining operations of 

McElroy caused certain subsidence damage to the Schoenes' residence and land. The 

Schoenes also offered evidence of the cost to repair their residence and the cost to repair 

their land (and water sources). The Schoenes offered no evidence as to any violation by 

McElroy of any rule, regulation, order or permit issued under the federal or state Surface 

Mining Control and Reclamation Acts. 

On March 8, 2016, at the conclusion of trial, the jury made the following 

determinations: 

• 	 the pre-mining fair market value ofthe Schoenes' residence was $184,000.00; 

• 	 the post-mining fair market value of the Schoenes' residence was $90,000.00 
(i.e., a diminution in value of $94,000.00); 

• 	 the "cost to repair" the Schoenes' residence was $350,000.00; 

• 	 the "cost to repair" the Schoenes' land (and water sources)S was $172,000.00; 

• 	 the Schoenes should be compensated $25,000.00 for "annoyance, inconvenience, 
aggravation, and/or loss of use." 

See Verdict Form (Doc. No. 101). 

On March 16, 2016, the Trial Court entered a Judgment Order (Doc. 102), finding 

that "the awards under the statutory scheme and the common law will be the same." Id., 

p. 3. In other words, the Trial Court found that under either the common law or under 

West Virginia SMCRA, the Schoenes would be awarded $547,000.00, consisting of 

monetary compensation of $350,000.00 for the cost to repair the residence, $172,000.00 

5 Those water sources consisted of a spring and a pond on the property. The Schoenes 
drew potable water from the municipal authority. 
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for the cost to repair the land (and water), and $25,000.00 for "annoyance and 

inconvenience." 

With regard to the Schoenes' statutory claim related to damages to their land, the 

Court held as follows: 

Under the statutory claims, the defendant insists that this Court may not award 
damages, but rather is confined to injunctive relief requiring the repair of the 
plaintiffs' land. In Hancock v. Island Creek Coal Co., 2009 WL 973371 (W.D. Ky. 
April 10, 2009), however, the Court found that the Court could award money 
damages for the reparable damage to real estate. This Court agrees and will award, 
under the statutory schemes, the amount of $172,000.00 for the repair of the real 
estate. 

(Doc. 102), pp. 2-3. 

As to the Schoenes' statutory claim related to damages to their residence, the Trial 

Court held as follows: 

With respect to the damage to the residence, West Virginia C.S.R.. §38-2-16.2c.2 
provides that the mining operator shall "either correct material damage resulting 
from subsidence causes to any structure or facilities by repairing the damage or 
compensate the owners of such structures or facilities in the full amount of the 
diminution of value resulting from the subsidence." The regulation is silent as to 
which entity makes the selection of repair or compensation for reduced value. 

This Court cannot believe that the State of West Virginia meant to leave that option 
in the hands of the operators. In a provision entitled "Surface Owner Protection," it 
makes no sense to allow the operator to pick the option which is the cheaper to the 
company and thus the more unfair to the surface owner. Rather, this Court 
interprets this section as providing for the repair of the damage to the extent that it 
is reasonable and feasible with the diminution in value award to the extent that the 
damage cannot reasonably be repaired. 

Accordingly, the awards under the statutory scheme and the common law will be 
the same. 

Id., p. 3. 

On April 12, 2016, McElroy filed its post-trial motion (Doc. 106), asking the Trial 

Court to alter or amend the March 16, 2016 Judgment Order (Doc. 102) by striking any 

monetary award for common law claims, and by eliminating (1) the statutory award of 
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compensation for subsidence damage to the Schoenes' land (and water sources), (2) the 

statutory award of compensation for subsidence damage to the Schoenes' residence, and 

(3) the statutory award of compensation for "annoyance and inconvenience." McElroy 

further requested that in lieu of the statutory-based relief imposed by the Trial Courfs 

Judgment Order, the Trial Court should apply the SMCRA regulation as written by ordering 

McElroy to correct material damage to the Schoenes' surface land caused by subsidence 

and compensate the Schoenes for the full diminution in value to their residential dwelling 

caused by subsidence as determined by the jury ($94,000.00). [d. 

On June 9,2016, the Trial Court entered an Order Denying Motion to Alter or Amend 

Judgment. JA-0562. With regard to the claim for common law damages and the waiver of 

surface support, the Trial Court largely incorporated the bases it had previously raised sua 

sponte on behalf of the Schoenes in denying McElroy's Motion for Summary Judgment and 

Motion for Reconsideration. JA-0563-0564. With regard to the "choice" of remedies 

actually provided in the statute, the Trial Court found that the "regulation is silent as to 

which entity makes the selection of repair or compensation for reduced value," and 

determined that the "choice" belongs to the landowner. JA-0565-0566. Finally, as to the 

statutory award of damages for "annoyance and inconvenience," the Trial Court 

determined that under West Virginia SMCRA "damages ... are not limited in any respect" 

and that such damages "have long been considered in cases involving damage to property." 

JA-0568. 

McElroy timely appealed the Trial Court's rulings to the United States Court of 

Appeals for the Fourth District. After submission of briefing and oral argument, the Court 

of Appeals issued an order certifying to this Court the questions of law identified above. 
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SUMMARY OF ARGUMENT 


The answers to the questions certified to this Court are absolutely critical to the 

development of coal resources and the long-held expectations of coal operators and 

landowners in the state of West Virginia. 

The Trial Court seemingly went out of its way to avoid the basic canon of 

contractual interpretation that a valid written instrument which expresses the intent of the 

parties in plain and unambiguous language is not subject to judicial construction or 

interpretation. Despite an unambiguous waiver of surface support and a century of judicial 

precedent enforcing identical waivers (and an unequivocal judicial admission by the 

Schoenes that the waiver should be enforced), the Trial Court went outside the record and 

made its own, unprecedented interpretation of the waiver, thereby allowing the Schoenes' 

common law claims to proceed. 

In addition to established precedent from this Court, support waivers identical to 

those at issue and under circumstances identical to that at issue have twice been upheld by 

the District Court for the Northern District of West Virginia, including a decision affirmed 

by the Fourth Circuit Court of Appeals. This has been the authority that West Virginia 

landowners and coal producers such as McElroy have relied upon for decades in the 

development of major mining complexes such as the McElroy Mine. 

Further, with regard to Counts II and III, the Trial Court misapplied the West 

Virginia SMCRA (and implementing rules) to allow the Schoenes to recover monetary 

damages for the cost to repair the residence, the cost to repair the land (and water sources) 

and for "annoyance and inconvenience." McElroy submits that the Trial Court 
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misconstrued the plain language of the applicable statutes and regulations and added 

language and remedies not authorized by the State of West Virginia. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

McElroy submits that oral argument for this appeal is necessary under Rule 20(a). 

The issues relating to application of the West Virginia SMCRA involve several questions of 

first impression and are of fundamental public importance. 

ARGUMENT 

I. CERTIFIED OUESTION NO.1 

Under West Virginia law, does a deed provision (1902) transferring the 
right to mine coal "without leaving any support for the overlying stratas 
and without liability for any injury which may result to the surface from 
the breaking of said strata," J.A. 21, prohibit a surface estate owner 
from pursuing a common law claim for loss of support arising from 
subsidence caused by the extraction of coal from below the surface? 

At the outset, McElroy respectfully submits that the certified question submitted by 

the Court of Appeals does not address the precise issue as to the waiver of common law 

claims. The coal mining at issue, just like the majority of underground coal mining across 

this state today, was longwall coal mining, and the Trial Court refused to enforce the waiver 

as to that type of mining. In other words, the Trial Court focused on the method of 

underground coal mining.6 Thus, the certified question is more properly framed as follows: 

does a deed provision (1902) transferring the right to mine coal "without leaving 
any support for the overlying stratas and without liability for any injury which may 
result to the surface from the breaking of said strata," J.A. 21, prohibit a surface 
estate owner from pursuing a common law claim for loss of support arising from 

6 There can be no doubt that subsidence waivers are, generally, enforceable in situations 
involving surface damage due to the loss of support from underground coal mining. See 
cases cited at pp. 11-13 and 20, infra. 
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subsidence caused by the extraction of coal from below the surface by way of 
longwall coal mining? 

As set forth herein, the answer is clearly "yes" -such claims are prohibited. 

A. 	 The "Contemplation of the Parties" and the Long-Settled Enforcement of 
Support Waivers. 

McElroy submits that the first certified question was answered over 100 years ago 

by this Court and affirmed by this Court in numerous, subsequent decisions. The so-called 

"contemplation of the parties" analysis does not disturb the well-settled rule of property in 

West Virginia that common law claims for subsidence damage are barred where there was 

a conveyance of all the underground coal with the right to remove the same without 

leaving support and without liability for damages to the surface. 

It cannot be overstated that this case is about enforcing long-settled underground 

coal mining rights-it is not about interpreting deed language to imply a right to conduct 

surface mining or to employ surface mining techniques which, by definition, destroy the 

surface. As opposed to the exact method of removal of the coal, the only "contemplation of 

the parties" of significance is the contemplation of the removal of all of the coal without 

leaving support. If the plain language of the deed reveals such contemplation, there can be 

no common law claim for surface subsidence damages reSUlting from underground coal 

mining. 

With regard to the effects of underground coal mining and the "contemplation of the 

parties" to a coal severance deed, this Court long ago held that 

it is a matter of common information, known to all who have paid any attention to 
mining that in coal mines the coal will have to remain in place as a support, or the 
surface be permitted to subside .... So it is a question of leaving something like one
half the coal in the mine or removing all and permitting the overlying surface to 
adjust itself to a new bed. And this ... should be left for the parties to determine by 
their contract. If the owner of the coal wishes to keep half of it as a support for the 
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surface he has a perfect right to do so, and if he wishes to sell all and permit all to be 
removed he may also do that. When he has made his contract in accordance with his 
own will and reduced it to writing the courts may declare the legal effect of the 
writing but cannot change it. 

Griffin v. Fairmont Coal Co., 53 S.E. 24, 29 (W.Va. 1905); see also, Godfrey v. Weyanoke Coal & 

Coke Co., 97 S.E. 186, 82 W.Va. 665, Syl. Pt. 3 (W.Va. 1918) ("But where a deed grants 'the 

right to mine, extract, remove and take away the entire amount and body of said coal 

without reservation, let or hindrance without being in any way liable for any damage or 

injury which may be done to said land, to any waters, or water courses therein or thereon 

by reason of the mining, excavating and receiving said coal, and generally freed, cleared 

and discharged of and from all servitude whatso[e]ver to the land over said coal,' there is a 

clear, express and unequivocal waiver or release ofthe usual right to subjacent support."). 

In Simmers v. Star Coal & Coke Co., 167 S.E. 737 (W.Va. 1933), this Court expressly 

recognized the Griffin holding as "a rule of property in this state," and stated as follows: 

It is common knowledge in the coal fields that the removal of all of a seam of coal, 
even though several hundred feet below the surface (as in this instance) is likely to 
cause some surface disturbance. It is equally well known that at that depth a large 
proportion of the coal ("at least" two-fifths in the instant case) must be left to insure 
surface support. It is not conceivable that one who was purchasing or reserving 
surface would deliberately covenant that all the coal should be removed, if he were 
expecting the surface to be undisturbed. It is just as unreasonable that one buying or 
reserving coal would pay for or purport to reserve all the coal, and go through the 
farce of writing into the deed the right to remove all the coal, if he were contracting 
to leave the surface inviolate. Both grantor and grantee would well know that all the 
coal could not be removed if the surface were to be kept intact. A grantor cannot 
specifically sell a right and then recover damages of his grantee for using the very 
right sold; nor can a grantee recover damages of his grantor for employing a right 
when the grantee has agreed to the unrestricted reservation of the right. So, where 
the entire body of the coal and the express right to remove all of it has been 
purchased (as in the Griffin case), or reserved (as in the instant case), there is no 
justification for mulcting the coal operator in damages for injuries arising from the 
exercise of that right. 

The right "to mine" of itself comprehends excavation and removal. The only effect of 
adding the word remove is to emphasize the right of removal. The word ship (in the 
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instant case) necessarily implies a prior removal of the coal. The phrase "by the 
most practicable method" benefits the coal operator instead of the surface owner. 
The difference, if any, between the right to mine and remove all the coal and the 
right to mine and ship by the most practical method all the coal is in favor of the 
defendant. Therefore, we must follow the Griffin decision not only because it is 
logical, but also because it has become a rule of property in this state. 

Id. (citations omitted). 

In other words, by the turn of the nineteenth century, it was common knowledge in 

West Virginia that the removal of underground coal would cause the corresponding surface 

to subside, irrespective of the method, and it was commonplace for the grantor of coal to 

expressly waive the right to subjacent support and to recover and resulting damages to 

land. This issue has been frequently addressed by this Court, and the "rule of property" 

established in Griffin has prevailed. See, e.g., Stamp v. Windsor Power House Coal Co., 177 

S.E. 2d 146, 154 W.Va. 578 (W.Va. 1970). 

In the Stamp case, a deed executed in 1917 conveyed the following: 

All the Pittsburg Number Eight or River Vein of coal underlying a tract of 135 Acres 
and 2 poles of land situate in Richland District, Ohio County, West Virginia ... 
together with all the rights and privileges necessary and useful in the mining and 
removal of said coal, including the right of mining the same with or without leaving 
any support for the overlying strata, and without liability for any injury which may 
result to such overlying strata or to the surface .... 

Stamp, 177 S.E.2d at 147. The trial court certified, inter alia, the following question to this 

Court: "Does the language in the deed constitute a waiver of plaintiffs' absolute right to 

subjacent support which thereby destroys plaintiffs' absolute right, as a matter of law, to 

recover for damages to their property caused by the defendant's mining." Id. In denying 

summary judgment, the trial court had answered the question in the negative. This Court 

reversed, stating 

[t]he issue inherent in the first question certified has been the subject of much 
litigation in this State over a long period of years and, of course, in other 
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jurisdictions where coal mining is extensive. It is the view of this Court that the 
ruling of the trial court on the first question certified was clearly erroneous. We do 
answer the first certified question: lilt does." 

Id. at 148-149, citing Godfrey, Griffin and Simmers, supra. 

Thus, as to common law claims, the support waiver must be enforced if it represents 

a clear, express and unequivocal waiver or release of the usual right to subjacent support 

In this regard, as opposed to what method the coal owner uses to remove the coal, the only 

relevant inquiry is whether the language of the deed reveals that the original parties

executing a severance deed in the same time frame as this Court decided Griffin, supra 

(early 1900s)-conveyed all of the coal and waived the right to subjacent support. Again, 

the relevant language of the severance deed granted 

All of the Pittsburgh vein of coal . .. together with all the rights and privileges 
necessary and useful in the mining and removing of the said coal, including the 
rights of mining the same without leaving any support for the overlying stratas 
and without liability for any injury which may result to the surface. 

This language could not be clearer. The grantor conveyed all of the coal, the right to 

remove all of the coal, and waived the right to support and for liability which may result to 

the surface. 

The Trial Court clearly erred in refusing to enforce the waiver of support. In 

allowing the common law claim, the Trial Court (1) ignored the rulings of this Court; 

(2) rejected 25 years of established precedent within the Trial Court; and (3) by its own 

admission, and its own initiative, upset the expectations and relationships of West Virginia 

landowners and coal operators-all without any judicial authority that directly supports the 

decision. 

14 




B. 	 The Cases Relied Upon by the Trial Court Do Not Control the Enforcement 
ofa Support Waiver Relating to Underground Coal Mining. 

Deeds affecting real property are subject to the principles of interpretation and 

construction that govern contracts generally. Arnold v. Palmer, 686 S.E.2d 725, 733 (W.Va. 

2009). This Court has long-held that an unambiguous written contract must be applied as 

written, without resort to parole evidence as to the intent a/the parties: 

[W]here the writing is plain, definite, and unambiguous it cannot be varied by parole 
evidence showing facts which might have the effect of changing the plain intent 
expressed by the writing; nor will practical construction by the parties change the 
clear intent expressed by the writing. The writing is the repository of what the 
parties meant, and cannot be varied by extraneous evidence. 

Syl. by the Court Watson v. Buckhannon River Coal Co., 120 S.E. 390 (W. Va. 1923). 

In refusing to enforce the surface support waiver in this case, the Trial Court relied 

heavily on this Courfs decisions in Cogar v. Sommerville, 379 S.E.2d 764 (W. Va. 1989) 

(hereinafter "Cogar"), Brown v. Crozer Coal & Land Co., 107 S.E.2d 777 (W.Va. 1959) 

(hereinafter "Crozer") and West Virginia-Pittsburgh Coal Co. v. Strong, 42 S.E.2d 46 (W.Va. 

1947) (hereinafter "Strong")? 

These cases do nothing to change the fundamental premise set forth by this Court in 

Griffin and do not support the proposition that a clear and unambiguous waiver of support 

is ineffective as to a common law claim for damages allegedly arising from longwall mining. 

The Cogar case had nothing to do with the waiver of common law damages for 

support. Instead, the issue was whether a broad form waiver executed in 1914 could be 

used as a waiver of the statutory prohibition (created in 1977) against conducting surface 

7 While the Schoenes did not oppose McElroy's Motion for Summary Judgment on their 
common law claim, they adopted the reasoning of the Trial Court on appeal. 
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mining operations within 300 feet of an occupied building: "The dispositive issue here is 

whether the broad form waivers contained in the two severance deeds ... constitute a 

waiver of the petitioners' statutory right not to have mining operations conducted within 

three hundred feet of an occupied dwelling." Cogar, 379 S.E.2d at 767. 

In Cogar, the landowners held the surface rights to the land subject to broad form 

waivers contained in two severance deeds. The coal company argued, and the trial court 

determined, that the waivers were sufficient and constituted a waiver of the landowners' 

statutory right not to have surface mining operations conducted within 300 feet of an 

occupied dwelling. The trial court granted a preliminary injunction against the landowners 

and they filed their petition for a writ of prohibition. 

This Court granted the writ of prohibition. The meaning of "waiver" as used in West 

Virginia SMCRA (W. Va. Code §22A-3-22(d)(4)) was determined by the Court, after 

reference to federal regulations on the same subject, to require specific, written reference 

to the statutory right being waived, and a specific agreement on the distance from the 

dwelling where the mining operation was allowed. The general waivers in the deeds were 

not sufficient. Specifically, this Court held as follows: 

Upon examination of the federal law and pertinent regulations, it is apparent that 
the waiver contemplated is one which is knowingly made by the owner and which 
specifies the distance from the occupied dwelling where mining operations may 
take place. Here, the old severance deeds waived only surface damages and did 
not authorize mining operations within three hundred feet of an occupied 
dwelling. We believe that permitting a waiver of the three-hundred-foot 
requirement in these circumstances would be contrary to one of the purposes of 
Congress in enacting the federal surface mining law -- the protection of property 
owners. 

This is consistent with our mining cases holding that a severance deed is to be 
construed in light of the conditions and reasonable expectations of the parties at the 
time it is made. As a consequence, mining methods not contemplated at the time of 
the severance deed may not be utilized. See Brown v. Crazer Coal & Land Co., 144 W. 
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Va. 296, 107 S.E.2d 777 (1959) (auger mining); West Virginia-Pittsburgh Coal Co. v. 
Strong, 129 W. Va. 832, 42 S.E.2d 46 (1947) (strip mining). It would be impossible 
to conceive that the parties to old severance deeds would have any 
contemplation of waiving future statutory rights. 

Cogar, 379 S.E.2d at 769 (emphasis added). 

In this case, consistent with Cogar and other precedent, McElroy never argued that 

the support waiver precluded the exercise of any rights under the applicable statutes. The 

issue, however, is whether a clear and unambiguous waiver of support precludes recovery 

under the common law. As consistently argued by McElroy throughout this matter, and as 

admitted by the Schoenes, it does. 

The Trial Court in this case attempted to distinguish this Court's decision in Rose v. 

Oneida Coal Co., 3758 S.E.2d 814 (W.Va. 1988) ("Rose /") (common law claims precluded by 

support waiver) on the basis that the decision "neglected to consider or mention the 

'reasonable expectations of the parties' at the time of the conveyance, likely because this 

case was decided several months before Cogar." JA-0130. However, six (6) years after Rose 

[ (and 6 years after Cogar), this Court once again revisited the support waiver issue in 

Rose II. See Rose v. Oneida, 466 S.E. 2d 794 (W.Va. 1995). In that decision, which only arose 

because the plaintiffs were permitted to amend their Complaint to include statutory claims 

under SMCRA, this Court was most certainly aware of its holding in CogarS and left 

undisturbed its decision in Rose [. Indeed, this Court re-affirmed its holding from Rose [ 

that the common law claims were barred in light of the waiver. [d. 

As is apparent from the block quote from the Cogar decision above, the Crozer and 

Strong cases did not involve underground mining or even subsidence. Rather, both cases 

BIndeed, this Court cited Cogar. See Rose II, 466 S.E.2d at 798. 
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involved sur/ace mining (Crozer involved auger mining and Strong involved strip mining, 

i.e., coal was removed by going through and destroying the surface) and whether broad 

form coal severance deeds granted the operators the right to conduct surface mining. 

Further, the issue in Strong was whether the right "to remove all said coal" implied a 

right to destroy the surface via strip mining. In ruling that said right could not be implied, 

this Court reasoned as follows: 

[W] e believe, in this instance, that the purpose of the landowner to retain the 
surface undisturbed is further borne out by the deed's requirement to the effect that 
the owner of the coal shall pay the landowner for the surface occupied above the 
Pittsburgh No.8 vein at the rate of $ 100.00 per acre. That provision we believe 
plainly shows that it was not within the contemplation of the parties that the owner 
of the coal by virtue of the mining rights granted should be entitled to remove any 
part of the surface .... 

Strong, 42 S.E.2d at SO. 

The same issue of an implied right to destroy the surface from the grant of general 

mining rights was addressed in Crozer, decided 12 years after Strong. Critically, this Court 

noted in Crozer that "[t]here is no language in this record which indicates that the owners 

of the surface intended any waiver of damages to same or relinquished to the owners of the 

mineral rights any subjacent support. It may be well to note that the same type of bond 

required by statute for strip mining is required for auger mining in this state." Crozer, 107 

S.E.2d at 787. Syllabus pOint 8 of the Crozer decision makes clear that its holding is limited. 

Deeds, one made in 1904 granting mineral rights in "all minerals" with "all rights-of
way, of ingress and egress over, across and through [said land] for the purpose of 
removing the minerals &c. therefrom"; one made in 1905 granting "all the coal and 
other minerals and mineral substances * * * together with the right to mine and 
remove said minerals in the most approved method"; and one made in 1907 
reserving "all minerals * * * together with all necessary and useful rights for the 
proper mining, pumping, transporting of said minerals" do not give owners of such 
mineral rights the right to engage in improper mining such as would damage the 
surface owned by others by auger mining, a method of mining which at the time of 
the creation of the mineral rights was not an usual method of mining known and 
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accepted as common practice in Wyoming County where the lands in question are 
located. 

[d. Thus, the issue, again, was whether broad mining rights granted the coal owner the 

implied right to employ surface mining techniques which would destroy the surface. 

Granting the implied right to destroy the surface by surface mining techniques not in 

use at the time of the execution of a deed is far different than enforcing a clearly and 

unambiguously expressed waiver of subjacent support which unequivocally demonstrates 

that the parties contemplated the loss of support (and possible surface damage) from 

underground coal mining. The proper inquiry is not whether the parties contemplated the 

actual technology used-it is whether the parties contemplated a loss of support and 

whether the grantor was waiving that common law right to support. Simply stated, if the 

language in the deed constitutes a waiver of subjacent support, the surface owner cannot 

recover damages reSUlting from the loss of support. See Stamp, supra. 

As cautioned by one commentator on longwall mining9: 

It may be tempting to conclude from the surface mining cases that a new principle 
emerged whereby use of new methodology, indeed even new technology, is 
measured by the contemplation of the parties at the time of contracting or executing 
severance deeds. Indeed, great emphasis can be placed upon language in cases such 
as West Virginia-Pittsburgh Coal Co. v. Strong, where the court held, among other 
points, that because surface mining was not a known mining method in Brooke 
County, West Virginia, in 1904, it was not within the contemplation of the parties 
when they drafted the severance deed in question. 

Stopping the analysis at this point, and concluding that the right to surface mine or 
exercise any other mining right does not exist because not contemplated, misses the 

9 Oddly, the Trial Court attempted to rely on this same commentator and his law review 
article at page 11 of its January 29, 2016 Memorandum Order and Opinion, although made 
no mention of the author's conclusion that the proper inquiry is "not the mining technology 
and whether the parties could have contemplated surface mining, but rather, whether the 
parties contemplated a substantial destruction ofthe surface." (emphasis added). 
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real reason and justification for these decisions,[10] The underlying basis for the 
Strong case, and others like it, starts with the fact that the mining right in question 
(surface mining) was not expressly created, and the issue was whether it would be 
deemed implied with mineral ownership. The real basis for the decision that it is not 
an implied right is that the exercise of this right substantially injures the surface. 

In one of the most recent cases on this subject, the Kentucky court in Ward v. 
Harding considered a 1988 constitutional amendment on this topic, and held with 
respect to surface mining under Kentucky broad form deeds that 

properly framed, the question here is not what the parties 
actually intended, but what they would have intended if 
significant surface destruction had been contemplated. In 
circumstances where there is no actual intent, a court should 
presume a reasonable intent. 

The court properly held that the inquiry was not the mining technology and 
whether the parties could have contemplated surface mining, but rather, 
whether the parties contemplated a substantial destruction of the surface. 

See J. Thomas Lane, FIRE IN THE HOLE TO LONGWALL SHEARS: OLD LAW APPLIED TO 

NEW TECHNOLOGY AND OTHER LONGWALL MINING ISSUES, 96 W.Va. L. Rev. 577, 594 

(1994) (citation omitted) (emphasis added).l1 

Mr. Lane's conclusions are consistent with prior decisions from the United States 

District Court for the Northern District of West Virginia which, in two (2) separate cases, 

addressed the exact same surface support waiver and the exact same "contemplation of 

the parties" argument against its enforcement. Applying long-standing West Virginia law, 

the district court enforced the subsidence waiver in each case. See Sendro v. Consolidation 

Coal Co., 1991 U.S. Dist. LEXIS 21929 (N.D. W.Va., March 27, 1991) (Stamp, J.) ("This 

10 Ignoring the admonition of the commentator, the Trial Court literally did "[stop] the 
analysis at this point." It quoted the first of the above-quoted paragraphs to support its 
decision and ignored the remainder. 

11 Other commentators pOint out that there is actually less damage to the surface with 
longwall mining than with room and pillar mining. See The Continuing Viability of 
Subjacent Support and Subsidence Waivers: Fact or Myth? 14 EASTERN MINERAL LAW 
INSTITUTE, (CH. 10), n. 20 (1993). 
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language could not be more clear: the plaintiffs' predecessors in title clearly intended to 

waive the right to subjacent support."); Giza v. Consolidation Coal Co., CV-85-0056-W(S) 

(N.D. W.Va. Dec. 12, 1991, Unpublished Slip Op.), affirmed (per curiam), 1992 U.S. App. 

LEXIS 18585 (same). 

C. 	 The Trial Court's Ruling May Be Viewed as a Prohibition Against 
Longwall Mining. 

Finally, the problem with the Trial Court's ruling as to common law waivers is 

further compounded by the likelihood that other landowners will rely this case in support 

of a claim that longwall mining is prohibited altogether. The Trial Court stated by way of 

footnote in its January 29, 2016 Opinion denying summary judgment that it was "not 

suggesting that the invalidity of the waiver prevents the mining of the coal . .. [Instead, 

its] holding is limited to a ruling that the coal producer must pay the landowner for all 

ofthe damage caused by mining the operations" (Doc. 68, p. 13, n. 9, emphasis added). 

It takes little imagination to envision surface owners in the path of a longwall mine 

invoking the Trial Court decision to obtain injunctive relief to prevent longwaU mining 

underneath their surface property,12 The Trial Court seems to contemplate this with its 

June 9,2016 Order Denying Motion to Alter or Amend Judgment-"lmlining methods not 

contemplated at the time of the severance deed may not be utilized" (id., p. 2). As such, 

there is a very real danger that other landowners in West Virginia may cite it as authority 

(or otherwise argue) for the banning of longwall mining altogether. This clearly affects all 

longwall mining operations in West Virginia. 

12 Insofar as longwall mmmg is designed to extract large contiguous blocks of coal 
underlying surface properties owned by dozens of surface owners, such injunctions as to 
even one such property would cripple mining operations. 
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Accordingly, McElroy respectfully submits that this Honorable Court should, as it 

has several times before, answer the first certified question in the affirmative. 

II. 	 CERTIFIED QUESTION NOS. 2 and 3(a) and (b) 

2. 	 Assuming the surface lands and residence of a landowner have 
been materially damaged from subsidence, does the West 
Virginia Surface Coal Mining and Reclamation Act, W. Va. 
Code § 22-3-1 et seq., (the "Act") authorize an action against the 
coal mine operator for the damage so arising; or, are landowners 
only permitted to seek injunctive relief compelling compliance 
with the Act's provisions? 

3(a). 	 If the Act permits a suit for damages, what is the proper measure 
of damages? Specifically, is a landowner permitted to recover 
only the diminution in value to the property arising from the 
subsidence, or can the property owner alternatively recover 
damages in an amount equal to the cost to repair the property? 

3(b). 	 If the Act permits a suit for damages, can those damages include 
compensation for "annoyance, inconvenience, aggravation 
and/or loss of use"? 

The second and third issues certified by the Court of Appeals are necessarily 

intertwined and addressed jointly herein. Those issues squarely call for an interpretation 

of the West Virginia SMCRA's scheme for compensating surface landowners for damages 

caused by mining operations. 

McElroy respectfully submits that the West Virginia SMCRA and implementing 

regulations clearly defined the damages or other relief to which a landowner may be 

entitled. They do not provide for an award of monetary damages for "repair" to the 

Schoenes' residence and lands or monetary damages for "annoyance, inconvenience, 

aggravation and/or loss of use." 

McElroy addresses Certified Questions 2 and 3 in this section because the latter is 

dependent on the resolution of the former. Both call for an interpretation of the state 
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SMCRA and relate to whether that statute authorizes a claim for relief on the facts of this 

case, beyond the remedies for subsidence damages specifically set forth in the Act. 

As detailed below, the only claim authorized by SMCRA under the facts ofthis case is 

for repair of land and, with regard to the residence, either repair or compensation in the 

amount of the diminution in value. Thus, McElroy submits that with regard to Certified 

Question 2, the Schoenes cannot pursue any claim for damages in addition to the remedies 

specifically set forth in the Act. As such, Certified Questions 3(a) and 3(b) are moot. 

"When engaging in statutory interpretation, the Court must 'first and foremost 

strive to implement congressional intent by examining the plain language of the statute' 

[and] '[a]bsent ambiguity or a clearly expressed legislative intent to the contrary,'" must 

give a statute its "plain meaning." United States v. Abdelshaji, 592 F.3d 602 , 607 (4th Cir. 

2010) (citations omitted); see also, Smith v. Workmen's Compensation Commissioner, 219 

S.E.2d 361, Syl. Pt. 1 (W.Va. 1975). "[W]here Congress includes particular language in one 

section of a statute but omits it in another section of the same Act, it is generally presumed 

that Congress acts intentionally and purposely in the disparate inclusion or exclusion." 

Abdelshaji, 592 F.3d at 608; Manchin v. Dunfee, 327 S.E.2d 710, Syl. Pt. 3 (W.Va. 1984) 

(maxim of expressio unius est exclusion alterius applies in statutory interpretation). 

In other words, courts must interpret statutes as written and not add words and 

remedies of their own choosing when those words and remedies were omitted by the 

legislature. Indeed, this Court has held that "liJt is not for this Court arbitrarily to read 

into a statute that which it does not say. Just as courts are not to eliminate through 

judicial interpretation words that were purposely included, we are obliged not to add 

to statutes something the Legislature purposely omitted." Brook B. v. Ray, 738 S.E.2d 21, 
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Syl. Pt. 1 (W.Va. 2013) (emphasis added). Similarly, according to the United States 

Supreme Court, "[i]t is an elemental canon of statutory construction that where a statute 

expressly provides a particular remedy or remedies, a court must be chary of reading 

others into it." Middlesex County Sewerage Auth. v. Nat'l Sea Clammers Ass'n, 453 U.S. 1, 14

15 (1981); see also, Venkatraman v. REI Sys., 417 F.3d 418, 423 (4th Cir. 2005). 

The Trial Court interpreted the West Virginia SMCRA and implementing rules and 

regulations (all of which are based on federal SMCRA and regulations)13 to allow the 

Schoenes to recover monetary damages equaling the jury's determination of the cost to 

repair the residence, the cost to repair the land (and water sources) and for "annoyance 

and inconvenience." The Trial Court committed a clear error of law as it did not apply the 

plain language of the applicable statutes and regulations and instead added language and 

remedies not authorized by the State of West Virginia. 

The Schoenes' statutory action can only be one to compel compliance with the 

obligations imposed on McElroy by the federal and state statutes and regulations-it 

cannot be action for compensatory damages for injuries occasioned through violations of 

13The federal SMCRA is an Act of "cooperative federalism," whereby responsibility for 
regulation is shared between the federal government and the states. However, once a state 
program is approved, the state obtains "primacy" status and obtains exclusive authority. 
Thus, either federal law or state law regulates coal mining activity in a state, but not both. 
See Bragg v. Robertson, 248 F.3d 275, 289 (4th Cir. 2001). West Virginia's program was 
submitted in 1980 and conditionally approved effective January 21, 1981 (30 C.F.R. 
948.10), and West Virginia enacted its own version of SCMRA, which "sets out minimum 
performance standards that mirror those found in SCMRA, and the State Director has 
exercised his statutorily granted power to promulgate State regulations that parallel those 
issued by the Secretary of the Interior pursuant to the federal Act." Id. Thus, while the 
West Virginia SMCRA and its implementing rules are operative in this case, they mirror the 
rules set forth in the federal SMCRA, and agency interpretations and case law interpreting 
the federal SMCRA should apply with equal force to the corresponding state rules. See 
Cogar, supra, 379 S.E.2d at 767. 
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those statutes and regulations because there are none. There is no dispute that the 

possibility of subsidence is anticipated with underground coal mining (pursuant to 30 

U.S.C. §1266, SMCRA applies to certain "surface effects of underground coal mining 

operations"). The fact of surface subsidence and damages occurring because of subsidence 

were certainly recognized by Congress in passing SMCRA14 and by the Office of Surface 

Mining Reclamation and Enforcement ("OSM") of the Department of the Interior in 

promulgating regulations pursuant to SMCRA.15 

Thus, an operator of an underground coal mine does not violate the federal and 

state SMCRA by virtue of causing subsidence damage. Instead, as to subsidence caused by 

underground coal mining, SMCRA and its implementing regulations impose certain 

obligations on operators to address the control of and reclamation of such subsidence after 

mining. 

Both the federal and West Virginia SMCRA provide for "citizen suits" against 

operators to compel compliance with statutory obligations. See 30 U.S.c. §1270(a)(1) 

("Civil action to compel compliance with 30 U.S.c. §1201 et seq... any person having an 

interest which is or may be adversely affected may commence a civil action on his own 

14 See 30 U.s.c. §1201(c) ("many surface mining operations result in disturbances of 
surface areas that burden and adversely affect commerce and the public welfare ...") and 
1202(e) (identifying one ofthe purposes of SMCRA as to "assure that adequate procedures 
are undertaken to reclaim surface areas as contemporaneously as possible with the surface 
coal mining operations"). Like the federal SCMRA, the West Virginia SMCRA regulates the 
surface impact incident to an underground coal mine such as the operation at issue in this 
case. W.Va. Code, 22A-3-14(1); W. Va. Code, 22A-3-3(w) (1). 

15 See 44 F.R. 14902 (March 13, 1979) at pp.15075 and 15273 (JA-0139-0140) ("... 
longwall and second mining cause extensive subsidence ground movement ... [and] 
[l]ongwall mining commonly results in predictable and controlled subsidence that is 90-95 
percent completed by the termination of mining"). 
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behalf to compel compliance with this Act ... against any other person who is alleged to be 

in violation of any rule, regulation, order or permit issued pursuant to this title."); West 

Virginia Code §22-3-2S(a)(1) ("... any person having an interest which is or may be 

adversely affected may commence a civil action ... to compel compliance with this article .. 

. against any other person who is alleged to be in violation of any rule, order or permit 

issued pursuant to this article."). 

While both the federal and West Virginia SMCRA also separately provide for an 

action for "damages," those actions are provided only where the landowner sustains 

injuries through violations of SMCRA rules or permits issued thereunder. See 30 U.s.C. 

§1270(f) ("Action for damages. Any person who is injured in his person or property 

through the violation by any operator of any rule, regulation, order, or permit issued 

pursuant to this Act ... may bring an action for damages (including reasonable attorneys' 

fees and expert witness fees) .... Nothing in this subsection shall affect the rights 

established by or limits imposed under State Workmen's Compensation laws."); West 

Virginia Code §22-3-2S(f) ("Any person or property who is injured through the violation by 

any operator of any rule, order or permit issued pursuant to this article may bring an action 

for damages, including reasonable attorney and expert witness fees .... Nothing in this 

subsection affects the rights established by or limits imposed under state workers' 

compensation laws.") (emphasis added). 

Here, it has never been disputed that McElroy's operations caused certain 

subsidence damage to the Schoenes' land and residence. What was disputed-and thus, 

the basis for Schoenes' statutory claims that needed to be resolved through a trial-was the 

nature, extent and proper relief for that damage. That damage, however, is clearly not a 
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violation of the federal or state SMCRA. The Schoenes otherwise offered no evidence of any 

violation by McElroy of its mining permit or any other order or rule. In other words, the 

Schoenes' action is one to compel McElroy to comply with the Acts, and they accordingly 

failed to establish that they sustained any injuries to their person or property through any 

violations committed by McElroy. 

As explained above, the evidence at trial established that at all relevant times, 

McElroy complied with, or attempted compliance with the Acts. As to the latter, the 

Schoenes simply refused the offers of compensation for damages, refused to communicate 

with McElroy in its attempts to remedy damage, and filed a lawsuit for, inter alia, common 

law compensatory and punitive damages, and provided, for the first time, their own 

itemization of damages and cost to repair, more than 2 years after McElroy attempted to 

discharge its obligations,16 With their claims, the Schoenes asserted that repairs costing 

$870,720.00 were required to remedy subsidence damages to their home. JA-0079,17 

The Schoenes asserted that subsidence damages to their land (including water) 

were much more extensive than those assessed by McElroy, in both scope and cost. The 

Schoenes claimed that those damages would cost $1,126,378.00 to repair (JA-0208-0212 

and JA-0079), and maintained that position until the midst of trial, when-for the first 

time-they conceded that the cost of repairs to land damaged by subsidence was 

$322,440.00 (including $180,000.00 for water sources). JA-0210 and 0224-0226. 

16 As described immediately below, the Schoenes' evaluation was thoroughly discredited at 
trial, as evidenced by the jury's determination. 

17 McElroy maintained that repairs totaling $232,000.00 were necessary. The jury 
determined that the appropriate figure was $350,000.00. 
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Significantly, the jury determined that those damages should be only $172,OOO.00-fifteen 

percent (15%) of what the Schoenes had maintained. 

With the Schoenes' position on repair and the costs associated with them, it was 

simply impossible (at the very least, impractical) for McElroy to perform its statutory 

obligations (discussed infra) to repair the land and to repair or compensate for the 

diminution in value of the residence. Beyond disagreement over the nature and extent of 

the subsidence damages, the Schoenes were pursuing a common law claim for recovery of 

monetary damages to compensate them for the subsidence damages at the same time they 

pursued their statutory claims, which authorize mostly injunctive relief. 

The plain language of the West Virginia SMCRA provision allowing an "action for 

damages" reveal that it applies where an operator's violation ofa rule, regulation, order, or 

permit issued pursuant to the Act causes personal injury or property damage. W.Va. Code 

§22-3-25(f). Thus, an "action for damages" under subsection (f) would be proper where, 

for example, an operator mines outside of its permitted area or, in the course of mining, 

otherwise violates an express provision of its permit, thereby causing injury or damage not 

contemplated by the Act. 

One illustration of this might be where an underground coal mine operator mined in 

an area for which it had no permit, conducting no pre-mine survey and providing no notice 

to landowners, all violations of SMCRA. If the mining caused damage to a residence, or 

even personal injury to an individual, that landowner could bring an action for damages 

and point to the violations of the Acts as evidence of negligence per se. See, e.g., Antco, Inc. v. 

Dodge Fuel Corp., 550 S.E.2d 622 (W.Va. 2001) (action for damages to rock crusher at 

quarry where operator indicated in mining permit it would not undermine quarry); Smith 
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v. Consolidation Coal Co., 7 F. Supp.2d 751 (W.O. Va. 1998) (landowner brought suit under 

Section 1270(f) for damage caused when operator allegedly mined outside of permitted 

area); Molinary v. Powell Mountain Coal Co., 125 F.3d 231 (4th Cir. 1997) (action for 

damages under Section 1270(f) where landowners claimed operator's failure to provide 

complete information on permit application under Virginia state law, a violation of the 

statute, proximately caused improper issuance of permit by state which resulted in auger 

mining without their consent). 

A disagreement as to damages or repairs cannot possibly constitute a "violation" by 

the coal operator such that the landowner may circumvent the statute's prescribed 

framework on available relief and instead pursue an "action for damages" to recover in 

excess of (in amount and type) what is otherwise permitted under SMCRA. To hold 

otherwise renders meaningless the intentional distinction in citizen suits drawn by the 

legislature, and encourages a landowner to be unreasonable and uncooperative. 

Thus, the Schoenes' "citizen suit" in this case could not result in monetary damages 

for injuries occurring because of violations of the Acts or permits issued thereunder 

because there are none. Their lawsuit could only result in an order to compel McElroy to 

comply with the requirements of the Act based on the jury's findings of cost to repair and 

diminution in value. 

The plain language of the statutes and regulations limits McElroy's obligations to 

(1) a correction of material damages to land and (2) to either a repair of the residence or 

compensation in the full amount of the diminution in value of the residence. The West 

Virginia Code of State Rules provides that 

... The operator shall: 
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Correct any material damage resulting from subsidence caused to surface lands. to the 
extent technologically and economically feasible, by restoring the land to a condition 
capable of maintaining the value and reasonably foreseeable uses which it was 
capable of supporting before subsidence; [and] 

Either correct material damage resulting from subsidence caused to any structures or 
facilities by repairing the damage or compensate the owner of such structures or 
facilities in the full amount of the diminution in yalue reSUlting from the subsidence. 
Repair of damage includes rehabilitation, restoration, or replacement of damaged 
structures or facilities. 

W.Va. C.S.R.. §38-2-16.2.c.l and c.2 (emphasis added). These rules were taken almost 

verbatim18 from the federal SMCRA-30 U.S.c. §1309a and its implementing regulations, 

30 C.F.R. §817.121(c)(1) and (2).19 

Thus, as to material damage to land caused by subsidence, all of the applicable 

statutes and regulations impose one-and only one-obligation on the operator: correct it. 

And, as to material damage to residential dwellings caused by subsidence, all of the 

applicable statutes and regulations impose two-and only two-alternative requirements 

18 In its Order denying McElroy's motion for post-trial relief, the Trial Court took issue with 
the suggestion that the language of the state statute/regulations is "almost verbatim," 
pointing to a supposed discrepancy in the headings of certain provisions. JA-0566-0567. 
As discussed more fully, infra, the distinction noted by the Trial Court is not a distinction at 
all. 

19 30 C.F.R. §817.121(c) provides that "[]he permittee must correct any material damage 
resulting from subsidence caused to surface lands, to the extent technologically and 
economically feasible, by restoring the land to a condition capable of maintaining the value 
and reasonably foreseeable uses that it was capable of supporting before subsidence 
damage.... [and] ... must promptly repair, or compensate the owner for, material damage 
resulting from subsidence caused to any non-commercial building or occupied residential 
dwelling or structure related thereto that existed at the time of mining. If repair option is 
selected, the permittee must fully rehabilitate, restore or replace the damaged structure. If 
compensation is selected, the permittee must compensate the owner of the damaged 
structure for the full amount of the decrease in value resulting from the subsidence-related 
damage..." (emphasis added). 
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on the operator: either correct material damage or compensate the owner in the full 

amount of the diminution in value caused by subsidence.2o 

The statutes and regulations applicable here are devoid of any requirement that a 

mine operator pay monetary damages in the amount it would cost to repair the land and 

are similarly devoid of any requirement that a mine operator pay monetary damages in the 

amount it would cost to repair a residence. The remedies chosen by Congress, as 

implemented by the OSM and as adopted therefrom by the State of West Virginia are 

expressly limited. McElroy respectfully submits that the Judgment Order in this case 

results in a grafting onto the statutes and regulations of remedies which are beyond what 

Congress, the Federal OSM and the State of West Virginia have authorized. Such an 

interpretation ofSMCRA is impermissible. See Middlesex County, 453 U.S. at 14-15. 

The Trial Court's Judgment Order concludes that "the awards under the statutory 

scheme and the common law will be the same." Doc. 102, p. 3. Thus, the Trial Court has 

held that the $25,000.00 monetary award for "annoyance, inconvenience, aggravation 

and/or loss of use" is proper under the common law and SMCRA. 

20 As discussed infra, the requirement to repair or compensate in the full diminution of 
value of a residence (irrespective of state law) was passed by Congress in 1992 and made a 
final rule by the OSM in 1995. In considering this rule, the OSM noted that a "commenter 
notes that the proposed rules lack provisions establishing requirements for notification of 
the permittee or regulatory authority, or for estimate, replacement or compensation time 
frames. OSM believes that existing citizen complaint procedures [see 30 C.F.R. 842.1 et 
seq.] are adequate and appropriate to address surface owner complaints of subsidence 
damage under these rules." 60 F.R. 16722, (March 31, 1995) at 16735 (JA-0549). The 
referenced provisions grant a landowner who believes an operator is not complying with 
SMCRA to demand an inspection and enforcement by the agency. In other words, if a 
landowner believes that the operator is not meeting its obligations to repair, etc., he/she 
may complain to MSHA, and the operator may then be found in violation of the Act. The 
same procedures are provided by West Virginia law in the rules governing "citizen suits" 
under West Virginia Code §22-3-25. See W.Va. C.S.R. § 38-2-18 et seq. 
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First, as set forth above, Congress and the State of West Virginia intentionally 

limited the obligations of mine operators and the remedies available to landowners with 

respect to coal mine subsidence. The applicable statutes and regulations are devoid of any 

remedy in the form of monetary compensation for "annoyance and inconvenience." 

Second, the Schoenes' action can only be one to compel McElroy to perform its 

obligations under SMCRA to repair the land and to repair/compensate for the residence, as, 

once again, the Schoenes cannot point to any violation of SMCRA or McElroy's mining 

permit which caused injuries. Where, as here, there is a disagreement over the scope or 

amount of SMCRA-authorized relief, a coal mine operator is not somehow liable for 

damages under the statute which may otherwise be recoverable under the common law in 

the absence of a support waiver. 

Accordingly, McElroy respectfully submits that the answer to the Court of Appeals' 

second and third certified questions are as follows: the West Virginia SMCRA does not 

allow monetary damages for the repair of a residence, the repair of land or damages for 

"annoyance and inconvenience." 

III. CERTIFIED QUESTION NO.4 

The regulations issued under the Act provide that when a coal mine 
operator causes subsidence damage to the "structures or facilities," the 
operator must either correct it or "compensate the owner ... in the full 
amount of the diminution in value" as a result of the mining. See W. Va. 
Code R. § 38-2-16.2.c.2; see also id. § 38-2-16.2.c.1. The regulations, 
however, do not designate which party gets to make this election 
between remedies if the parties fail to reach an agreement. Between the 
landowner and the coal mine operator, who elects the appropriate 
remedy and what standards govern that decision? 

The Trial Court committed an error of law with its interpretation of the West 

Virginia SMCRA as to the "choice" of repair or compensation of the diminution in value ofa 
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damaged residence. In holding that the "choice" should be made by the landowner, the 

Trial Court ignored the plain language of the relevant statute and regulations and 

established agency interpretation of that codified authority. Against these fundamental 

tenants of statutory construction, the Trial Court was directed instead by a single heading 

of a regulation and its "belie[t]" that the State of West Virginia meant to give the option to 

landowners. 

The Trial Court, in concluding that it "cannot believe that the State of West Virginia 

meant to leave that option in the hands of the operators," summarily dismissed the history 

behind the Federal SMCRA (and the resultant West Virginia program) and seized on the 

"surface owner protection" heading in the relevant West Virginia regulation: 

The defendant spends significant time and effort to provide ideas about what the 
intent of the Federal regulatory scheme was. This Court, however, based its 
judgment on the language of the applicable West Virginia regulation. 

*** 
The Federal regulations ... are a set of minimum standards, not maximum 
standards .... It should be noted that the State and Federal regulations 
related to the repair and/or compensation of damages to surface owners' 
land and/or homes is not "almost verbatim" as argued by the defendant in its 
motion. As pointed out by the Court, the heading of the applicable West 
Virginia regulation is "Surface Owner Protection." The Federal Regulation is 
merely headed as "Repair of Damage" ... [and] the Federal regulation 
specifically mentions the "permittee" and speaks more directly towards the 
choice of options and carrying out those options.[21] 

* * * 
.... The intention of the West Virginia legislature and the regulatory rule makers 
was to provide "protections" to "surface owners." To the extent that the West 
Virginia regulation might go further than its Federal counterpart, which is not clear 
either, that is not improper. 

21 This is a distinction without a difference. The Trial Court fails to acknowledge that the 
corresponding state regulation "specifically mentions" the "operator," which would be the 
same as "permittee" under the federal regulation. 
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JA-0566-0567. 


There is a fatal flaw in the Trial Court's reasoning-the phrase "Surface Owner 

Protection" came from the Federal regulations. As set forth herein, the Federal OSM 

regulations were first published in 1979 and the West Virginia program, which, by 

definition, had to be as restrictive as the federal regulations, was submitted in 1980 and 

approved effective January 21, 1981. There is no question that West Virginia's use of the 

phrase "surface owner protection" was derived from the 1979 Federal OSM regulation 

Section 817.124. As set forth below, it was a mere clerical change (to remove excess 

verbiage) to the OSM regulations in 1982 which resulted in a combining of Sections 

817.121 and 817.124 and re-titling of the new section, removing the phrase "surface owner 

protection." The Federal OSM made absolutely clear that this was not a substantive 

change-the obligations of operators and the protections afforded landowners remained 

the same. 

The applicable state rule, W.V. C.S.R. §38-2-16(c)(2), mirrors its federal counterpart, 

30 U.S.c. §1309a(a)(1) and the regulation implementing the same, 30 C.F.R. 

§817.121(c)(2). The plain language of these regulations/rules and the federal statute on 

which they are based make clear that it is the operator which decides whether to repair a 

residence or pay compensation in the amount of the diminution in value. The obligation is 

plainly set forth-repair or compensate for material damage-and that obligation is 

discharged by the operator's satisfaction of one of the alternatives specified. The statute 

and regulations must be applied as written. See Brook B., supra, 738 S.E.2d 21 (W.Va. 

2013). 
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Further, to the extent needed, the Court should look to agency interpretations for 

guidance. See Cogar, supra, 379 S.E.2d at 767; Molinary, 125 F.3d at 235 (in determining 

whether an agency's interpretation is a permissible construction of the statute, a court 

should "accord considerable deference to the agency's interpretation of the statute, and 'we 

should not disturb [that interpretation] unless it appears from the statute or its legislative 

history that the accommodation is not one that Congress would have sanctioned."') 

(citations omitted). 

The Federal OSM (which first published the applicable regulations in 1979, 

providing the blueprint for the West Virginia program submitted a year later) has 

consistently instructed that the selection of the alternative remedies set forth in Section 

817.121 be given to the operator, and that interpretation should not be disturbed here. 

On March 13, 1979, pursuant to Section 501(b) of the federal SMCRA, the OSM 

promulgated permanent program rules pertaining to, inter alia, subsidence control at 

underground coal mines, including Sections 817.121 and 817.124 of30 C.F.R. 44 F.R.14902 

et seq. (JA-0544-0547). In the 1979 version of the regulations, these sections included 

alternatives-restoration or compensation-for the operator to choose in order to address 

damages to residential dwellings caused by coal mine subsidence. 

When first published in 1979, Section 817.121 of the federal regulations was titled 

"Subsidence control: General requirements," and addressed the operator's obligation to 

plan and conduct mining so as to prevent subsidence from causing material damage to the 

extent technologically and economically feasible. Section 817.124 was titled "Subsidence 

control: Surface owner protection," and addressed the operator's obligation to "repair or 

compensate." 44 F.R. 15440 (March 13, 1979) (JA-0552) (emphasis added). 
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In announcing the final rules, the OSM made clear that mitigation measures22 

following subsidence are to be chosen by the operator. With respect to rules governing 

"Subsidence Control: Surface owner protection," (§817.124) the OSM stated as follows: 

Section 817.124 provides protection for the rights of owners of surface lands or 
structures ... [.J Operators of mines that cause subsidence-related damage are 
required to mitigate the damage by restoration, rehabilitation, or removal and 
replacement of structures, purchase of the damaged structure or feature and 
restoration of surface to pre-mining capability, or by providing surface owners with 
prepaid insurance to cover the amount of diminution in value caused by subsidence 
or other similar protection. 

*** 

Several suggestions dealt with language of the proposed regulations. Most 
concerned the concept of consultation by operators with surface owners as 
provided in the proposed Section 817.124. As stated above, the Office's 
modification of this Section has incorporated alternatives to the "consultation" 
concept suggested by commenters bv providing options for the operator and 
protection for the surface owner. This is consistent with the Act in that it recognizes 
that coal is necessary to meet our energy needs and also recognizes that the 
environment must be protected from the adverse consequences of mining. 

See 44 F.R. 14902 at 15275 (JA-0547) (emphasis added). 

On April 16, 1982, the OSM published proposed changes to certain regulations 

implementing SMCRA. See 47 F.R. 16604. In an effort to avoid excess verbiage, certain 

sections of the then-existing regulations relating to subsidence control were eliminated 

and/or consolidated. This included combining Sections 817.121 ("Subsidence control: 

General requirements") and Section 817.124 ("Subsidence control: Surface owner 

protection") into one section, to be titled "Subsidence control." "The proposed rule would 

consolidate the requirements of existing §§817.124 and 817.126 into the requirements of 

22 As set forth herein, the alternative measures authorized by OSM ultimately included 
repair or compensation in the full diminution in value of a residence affected by 
subsidence. 

36 



.' 

.. 

§817.121. This consolidation would streamline the rules and eliminate excess verbiage. It is 

not intended as a substantive change." 47 F.R. 16604, at Section III. B (emphasis added) JA

00584. 

Following a comment period, the OSM issued its final rule on June 1, 1983. See 48 

F.R. 24638 (JA-0554-0557). With regard to "Subsidence Control Requirements"-the 

newly-consolidated section-the OSM stated as follows: 

The provision for surface-owner protection in the proposed rule is changed in final 
§817.121(c). The proposed paragraph contained little change from previous 
§817.124. The underground mine operator would have been given several options to 
remedy all material damage caused by subsidence. The final rule establishes a 
distinction between damage to land and damage to structures or facilities. As 
discussed below, all subsidence-caused material damage to the land is required to 
be repaired. 

JA-0555 (emphasis added).23 

On March 31,1995, in response to the passage of the Energy Policy Act of 1992, the 

OSM once again revised Section 817.121(c), removing the reference to "State law" because 

the amendment to SMCRA (addition of 30 U.S.c. §1309a) required operators to repair or 

compensate residences irrespective of state law. 60 F.R. 16722 at pp. 16749-16750 (JA

23 Thus, as of1983, Section 817.121(c)(2) read as follows: 


The operator shall - 

*** 
(2) To the extent required under State law, either correct material damage 
resulting from subsidence caused to any structures or facilities by repairing the 
damage or compensate the owner of such structures or facilities in the full amount 
of the diminution in value reSUlting from the subsidence. Repair of damage includes 
rehabilitation, restoration, or replacement of damaged structures or facilities. 
Compensation may be accomplished by the purchase prior to mining of a non
cancellable premium-prepaid insurance policy. 

JA-0557. 
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0550-0551). That version of Section 817.121(c), which applies to mining occurring after 

October 24, 1992, is the version that was in effect at the time of the mining under the 

Schoenes' property in 2012, and is in effect today. 

The OSM's most recent proposed changes to these rules makes it absolutely clear 

that it views the alternative mitigation measures to be options in the hands of the mine 

operator. On July 27,2015, the OSM published a proposed "Stream Protection Rule," which 

includes a number of changes to current regulations implementing the federal SMCRA. 80 

F.R. 44436 (July 27, 2015) (JA-0558-0561). Among the proposed changes are editorial (i.e., 

non-substantive) changes to Section 817.121 to provide "clarity and ease of reference." 

In addition to removing Section (c)( 4 ) (relating to previously-suspended rules on 

presumption), "[w]e also propose to restructure this section for clarity and ease of 

reference and revise it in accordance with plain-language principles to make it more user

friendly. We do not propose any substantive revisions." JA-0560 (emphasis added). 

Specifically, the revised rule would read in a question-and-answer format, directed to coal 

mine operators: 

§817.121 What measures must I take to prevent, control, or correct damage 
reSUlting from subsidence? 

*** 
(d) Repair or compensation for damage to non-commercial buildings and 
dwellings and related structures. 

(1) 	 You must promptly repair, or compensate the owner for, material damage 
resulting from subsidence caused to any non-commercial building or 
occupied residential dwelling or structure related thereto that existed at the 
time of mining. 

(2) 	 Ifyou select the repair option, you must fully rehabilitate, restore or replace 
the damaged structure. 

(3) 	 Ifyou select the compensation option, you must compensate the owner of 
the damaged structure for the full amount of the decrease in value resulting 
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from the subsidence-related damage. You may provide compensation by the 
purchase, before mining, of a non-cancellable, premium-prepaid insurance 
policy. 

JA-0561 (emphasis added). 

Accordingly, the alternative mitigation requirements of Section 817.121 of the 

federal SMCRA and the nearly identical mitigation requirements set forth in West Virginia 

State Rule §38-2-16.2.c.1 and c.2 are obligations of underground mine operators, and with 

regard to damage to residential structures, it is the mine operator which chooses the 

option. As explained above, the evidence at trial established that McElroy's efforts to 

comply with its obligations-including an offer of $232,150.00 for the residence damages 

(nearly 2.5 times the diminution in value as later determined by the jury at trial)-were 

met with the Schoenes rejecting the offer, insisting all communications go through their 

legal counsel (which communications never materialized), and filing a lawsuit seeking 

compensatory and punitive damages under the common law. 

The West Virginia SMCRA and regulations go no further than the corresponding 

federal regulations with respect to subsidence damages to a residence. The state 

regulations were based on the federal regulations, and absent state legislative history to 

the contrary (which legislative history is absent here), the state regulations should be 

interpreted in a manner consistent with the legislative history of the very regulations upon 

which they were based. 

Accordingly, McElroy respectfully submits that the answer to the Court of Appeals' 

fourth certified question is as follows: the "choice" of repair of a residence or compensation 

for damage to a residence rests with the operator. 
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CONCLUSION 

The Trial Court failed to enforce the plain and unambiguous language of the support 

waiver and wrongly concluded that the method of mining controls enforcement of the 

waiver. That ruling upsets over 100 years of precedent and the expectations of coal 

operators and landowners across West Virginia, and exposes those operators to common 

law claims which were long ago waived for valid consideration. 

Further, in an action to compel compliance with the obligations set forth in West 

Virginia SMCRA, a court can only order the operator to comply-the method of compliance 

as to a residence is the operator's decision. There is simply nothing in the applicable Act or 

regulations which permit a court to order anything more than compliance with the 

obligations set forth above, and certainly nothing which would permit a court to award 

monetary damages relating to land or award monetary damages for a residence in excess of 

the diminution in value. To hold otherwise would allow statutory claims against operators 

never authorized by the Legislature. 
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