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CERTIFIED QUESTIONS 


The Certified Questions posed by the United States Court of Appeals for the Fourth 

Circuit are as follows 1: 

1. Does jurisdiction lie exclusively with the West Virginia Workers' Compensation 

Office of Judges to hear disputes between insurance carriers regarding whether one or both 

carriers are responsible for contributing toward payment of an employee's workers' 

compensation benefits? 

2. West Virginia Code § 33-46A-7(a) requires that parties to a professional 

employer agreement designate "either" the professional employer organization (PEO) "or" the 

client-employer as responsible for obtaining workers' compensation insurance coverage for 

covered employees; and under subsection (b) of the statute, if the PEO is the designated party, 

the client -employer "shall at all times remain ultimately liable" to provide workers' 

compensation coverage for covered employees. Do these statutory provisions mandate that the 

designated party's workers' compensation policy is the primary policy over coverage provided 

by the other party, precluding the PEO and client-employer from agreeing to provide shared 

coverage? And, if the PEO is designated as the responsible party to obtain workers' 

compensation coverage, does the term "ultimately" trigger liability by the client-employer for 

such coverage only if the PE~, or its carrier defaults? 

3. When a PEO is named as the sole employer in a workers' compensation claim, 

does the "other insurance" clause in the PEO's worker' compensation insurance policy require 

the client-employer's insurer to pay a portion of benefits, when the PEO is not an insured party 

under the client-employer's policy? 

1 BrickStreet has attempted to recast the certified questions that were posed by the Fourth Circuit.. 



STATEMENT OF THE CASE 


On May 13, 2015, BrickStreet Mutual Insurance Company filed a declaratory judgment 

action in federal court, seeking a declaration that Zurich American Insurance Company was 

obligated to share in the burden of past and future workers' compensation benefits paid to 

Jonathan Gutierrez, stemming from an injury that he sustained while being employed by both 

Employers' Innovative Network and a leased employee of Taggart Site Services. Zurich filed a 

Motion to Dismiss arguing, among other things, that the District Court lacked subject matter 

jurisdiction to consider this dispute. Zurich's Motion to Dismiss was denied. 

Thereafter, both Zurich and BrickStreet filed Cross-Motions for Summary Judgment, 

with Zurich relyirtg on the provisions of the PEO Agreement between EIN and Taggart Site 

Services to show that the PEO's workers' compensation coverage, supplied by BrickStreet, was 

solely responsible for paying the benefits owed. However, the Honorable Judge Goodwin denied 

Zurich's Motion, while simultaneously granting BrickStreet's Motion for Summary Judgment. 

Accordingly, a timely appeal was filed to the Fourth Circuit Court of Appeals. 

Following briefing and oral argument, the Fourth Circuit issued an Order dated June 28, 

2017 certifying three enumerated questions to this Honorable Court. 
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SUMMARY OF THE ARGUMENT 


The parties to the underlying case entered into a contract, the terms of which were 

consistent with the mandatory requirements of West Virginia law regarding Professional 

Employer Organizations (PEO) and the provision of workers' compensation benefits. 

West Virginia created an exclusive administrative process by which workers' 

compensation claims are to be handled. When Gutierrez, the injured worked, originally filed his 

claim with EIN, BrickStreet as EIN's workers' compensation insurer had the opportunity to 

deny, accept, or attempt to shift its liability for this claim to another carrier. BrickStreet accepted 

the claim and has made the required payments to Gutierrez for over two years, thus allowing all 

time periods in which to challenge its decision to accept this claim within the exclusive 

administrative process to expire. BrickStreet's assertions to the contrary are simply an attempt to 

circumvent the established system in West Virginia for the administration of workers' 

compensation claim. 

West Virginia Code § 33-46A-l et ai., states clearly regarding the responsibility for the 

purchase of workers' compensation coverage for employees of a PEO that "coverage is required 

to be specifically allocated in the professional employer agreement to either the client-employer 

or the PEO." This language is clear and unambiguous. Pursuant to their contract EIN agreed that 

it would be responsible for the workers' compensation claims of any employees leased to 

Taggart. In compliance with the Agreement, EIN purchased workers' compensation insurance 

from BrickStreet for the benefit of the employees EIN leased to its client-employers. Any 

purchase of insurance by Taggart, the client-employer, was done for the purpose of complying 

with its own statutory obligation to provide coverage to its actual employees and in the event that 

EIN defaulted on its contractual obligation to its leased employees. Thus, under West Virginia 
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law, the insurance coverage provided by EIN must be considered primary, as this obligation was 

specifically allocated to the PEO. 

Accordingly, Certified Question Number 1 should be answered in the affirmative as, 

pursuant to W. Va. Code § 23-1-1 et al., jurisdiction lies exclusively with the West Virginia 

Workers' Compensation Office of Judges to hear disputes between insurance carriers regarding 

whether one or both carriers are responsible for contributing toward payment of an employee's 

workers' compensation benefits. 

Certified Question Number 2 has two separate questions which should both be answered 

in the affirmative. West Virginia Code § 33-46A-7(a) requires that parties to a professional 

employer agreement designate "either" the PEO "or" the client-employer as responsible for 

obtaining workers' compensation insurance coverage for covered employees. Further, West 

Virginia Code § 33-46A-7(b) requires that if the PEO is the designated party, the client-employer 

"shall at all times remain ultimately liable" to provide workers' compensation coverage for 

covered employees. It is clear that these statutory provisions mandate that the PEO's policy is 

the primary policy over coverage provided by the client-employer. It is equally clear from this 

statute that if the PEO is designated as the responsible party to obtain workers' compensation 

coverage, the term ''ultimately'' triggers liability by the client-employer for such coverage only if 

the PEO defaults. 

Certified Question Number 3 should be answered in the negative as there is no 

commonality of coverage for the PEO, as the PEO is not an insured under the client-employer's 

policy. 
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ARGUMENT 


I. The 'Vest Virginia Legislature delegated exclusive jurisdiction to address all disputes 
arising out of a workers' compensation claim to the 'Vest Virginia 'Yorkers' Compensation 
Office of Judges. 

This Court reiterated in State ex rei. Abraham Line Corp. v. Bedell, 216 W. Va. 99, 106, 

602 S.E.2d 542, 549,(W. Va. July 1,2004) as follows: 

This Court has consistently respected the preeminence of the 
statutory schemes in workers' compensation law. In Bailes v. State 
WorArnen's Compensation Commissioner, 152 W.Va. 210, 161 
S.E.2d 261 (1968), for example, this Court explained that "the 
right to workmen's compensation is wholly statutory and is not 
in any way based on the common law. The statutes are 
controlling and the rights, remedies and procedure provided 
by them are exclusive." 152 W.Va. at 212, 161 S.E.2d at 263 
(citation omitted). In Roberts v. Consolidation Coal Co., 208 
W.Va. 218, 539 S.E.2d 478 (2000), this Court acknowledged that 
"'it has been held repeatedly by this Court that the right to 
workmen's compensation benefits is based wholly on statutes, in 
no sense based on the common law; that such statutes are sui 
generis and controlling; that the rights, remedies and procedures 
thereby provided are exc1usive[.]'" 208 W.Va. at 234, 539 S.E.2d 
at 494, quoting Bounds v. State Workmen's Compensation Comm'r, 
153 W.Va. 670, 675, 172 S.E.2d 379, 382-83 (citations omitted); 
see also Boyd v. Merritt, 177 W.Va. 472, 474, 354 S.E.2d 106, 108 
(1986) ("The right to workers' compensation benefits is wholly a 
creature of statute"); Lester v. State Workmen's Compo Comm'r, 
161 \V.Va. 299, 315, 242 S.E.2d 443, 452 (1978) ("The legislature 
has the power to modify this state's industrial insurance program as 
it sees fit so long as no constitutional provision is infringed"); 
Ferguson v. State Workmen's Compo Comm'r, 152 W.Va. 366,371, 
163 S.E.2d 465, 468 (1968), overruled on other grounds by Martin 
v. Workers' Compo Div., 210 W.Va. 270, 557 S.E.2d 324 
(2001) [***20] ("Alleged rights and remedies, not provided by the 
workmen's compensation statutes, can not be recognized or granted 
by the courts"). 

State ex rei. Abraham Line Corp. v. Bedell, 216 W. Va. 99, 106, 602 S.E.2d 542, 549,(W. Va. 

July 1,2004). Most recently, this Court has also acknowledged that: 

This Court has repeatedly recognized that workers' compensation 
law is a "miasma" that "is a sui generis, jurisprudential hodge
podge that stands alone from all other areas of the law, causing 
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decisions rendered in the workers' compensation realm to be 
almost wholly unusable in any other area of the law, and vice 
versa. [footnote omitted]. That said, the wisdom, desirability or 
overall fairness of policy decisions and statutes made by the 
executive and legislative branches are outside the province of the 
judicial branch. [footnote omitted] 

This Court does not sit as a superlegislature, commissioned to pass 
upon political, social, economic or scientific merits of statutes 
pertaining to proper subjects of legislation. It is the duty of the 
Legislature to consider facts, establish policy, and embody that 
policy in legislation. It is the duty of this Court to enforce 
legislation unless it runs afoul of the State or Federal Constitution. 
[citation omitted] 

Pioneer Pipe, Inc. v. Swain, 791 S.E.2d 168, 173-174(W. Va. 2016). 

West Virginia in determining how to most efficiently handle all workers' compensation 

issues that the citizens of its state might file, decided to create the West Virginia Workers' 

Compensation Commission in 1913 and subsequently transferred the regulation of the West 

Virginia Workers' Compensation system to the West Virginia Offices of the Insurance 

Commissioner. See W. Va. Code § 23-1-1. Under the administrative framework in which 

workers' compensation claims are administered, there are several guidelines for determining how 

claims are administered. See W. Va. Code Chapter 23 et al. Under this framework, the following 

provision governs: 

The Insurance Commissioner, private carriers and self-insured 
employers may determine all questions within their jurisdiction. In 
matters arising under subsection (c), section eight [§23-2C-8], 
article two-c of this chapter and under articles three [§§ 23-3-1- et 
seq] and four [§§23-4-1 et seq.] of this chapter, the Insurance 
Commissioner, private carriers and self-insured employers shall 
promptly review and investigate all claims. The parties to a 
claim are the claimant and, if applicable, the claimant's 
dependents, and the employer, and with respect to claims 
involving funds created in article two-c of this chapter for which 
he or she has been designated the administrator, the Insurance 
Commissioner. In claims in which the employer had coverage 
on the date of the injury or last exposure, the employer's 
carrier has sole authority to act on the employer's behalf in all 
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aspects related to litigation of the claim. With regard to any 
issue which is ready for a decision, the Insurance Commissioner, 
private carrier or self-insured employer, whichever is applicable, 
shall promptly send the decision to all parties, including the basis 
of its decision 

W. Va. Code § 23-5-1(a). (emphasis added). There are only two parties to a workers' 

compensation claim, the claimant and the employer, and the employer's workers' compensation 

carrier acts on behalf of the employer. With respect to Guiterrez's workers' compensation claim, 

the parties are Guiterrez and EIN, with BrickStreet as the insurance carrier liable for the 

administration of the claim and payment of benefits. Taggart is not a party to the workers' 

compensation claim; nor is Zurich. 

When a workers' compensation claim is filed, the claim is processed and administered 

through the administrative framework, set forth in the West Virginia Code, by the employer's 

workers' compensation carrier. The parties to the claim are then free to investigate, resolve, 

and/or litigate the claim at issue through the administrative process, the sole jurisdiction for the 

adjudication of workers' compensation benefits. See W. Va. Code § 23-5-9. 

Additionally, there are time limitations as to how long the parties to a workers' 

compensation claim have to object or protest a decision, or to correct or change a prior decision. 

Specifically, W. Va. Code § 23-5-1(b)(1) as follows: 

Except with regard to interlocutory matters, upon making any 
decision, upon making or refusing to make any award or upon 
making any modification or change with respect to former findings 
or orders, as provided by section sixteen, article four of this 
chapter, the Insurance Commissioner, private carrier or self
insured employer, whichever is applicable, shall give notice, in 
writing, to the parties to the claim of its action. The notice shall 
state the time allowed for filing a protest to the finding. The 
action of the Insurance Commissioner, private carrier or self
insured employer, whichever is applicable, is fmal unless the 
decision is protested within sixty days after the receipt of such 
decision unless a protest is nIed within the-sixty-day period, 
the finding or action is final. This time limitation is a condition 
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of the right to litigate the finding or action and hence 
jurisdictional. Any protest shall be filed with the Office of Judges 
with a copy served upon the parties to the claim, and other parties 
in accordance with the procedures set forth in sections eight and 
nine of this article. 

W. Va. Code § 23-5-1(b)(l) (2009) (emphasis added). Further, the Office of Judges' regulations 

state clearly that "Any protest under this section shall be filed with the Office of Judges within 

sixty (60) days after receipt of the notice set forth in W. Va. Code § 23-5-1." 93 C.S.R. § 1-6.2 

(eff. 7-1-2008). Thus, the statutes and regulations clearly state that a party has sixty (60) days to 

protest an order issued by the Claims Administrator. Unless a protest is filed within the sixty 

(60) day period, the order is final. 

However, the \Vest Virginia Legislature provided an additional time period in W. Va. 

Code § 23-5-6, which provides: 

Notwithstanding the fact that the time periods set forth for 
objections, protests and appeals to or from the workers 
compensation office of judges are jurisdictional, the periods may 
be extended or excused upon application of either party within a 
period of time equal to the applicable period by requesting an 
extension of the time period showing good cause or excusable 
neglect, accompanied by the objection or appeal petition. In 
exercising discretion the administrative law judge, appeal board or 
court, as the case may be, shall consider whether the applicant was 
represented by counsel and whether timely and proper notice was 
actually received by the applicant or the applicant's representative. 

Thus, in the case sub judice. once BrickStreet accepted Guiterrez's workers' compensation 

claim, there was a maximum of 120 days within which its compensability determination could be 

challenged. Without a protest to this order, the determination that Guiterrez's claim was 

compensable, that EIN was the proper chargeable employer, and that BrickStreet owed benefits 

became final. The compensability determination was not protested or objected to by any party to 

the proceeding. This time limitation is a condition of the right to litigate the finding or action 

and hence jurisdictional. Dismond v. State Compensation Comm'r, 148 W. Va. 26, 132 S.E.2d 
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742 (1962)(the commissioner has no power or jurisdiction to vacate, set aside or modify a final 

order, except in the instances provided by statutei; Burr v. State Compensation Comm 'r. 148 W. 

Va.17, 132 S.E.2d 636 (1963); Cottrell v. State Compensation Comm'r, 145 "v. Va. 336, 115 

S.E.2d 153 (1960). 

The only other statutory provision that would permit BrickStreet the opportunity to 

abrogate its responsibility for Gutierrez' workers' compensation claim is W. Va. Code § 23-5

lee), which provides: 

[t]he Insurance Commissioner, private carrier or self-insured 
employer, whichever is applicable, may amend, correct or set 
aside any order or decision on any issue entered by it which, at 
the time of issuance or any time after that, is discovered to be 
defective or clearly erroneous or the result of mistake, clerical 
error or fraud, or with respect to any order or decision denying 
benefits, otherwise not supported by the evidence, but any protest 
filed prior to entry of the amended decision is a protest from the 
amended decision unless and until the administrative law judge 
before whom the matter is pending enters an order dismissing the 
protest as moot in light of the amendment. Jurisdiction to issue 
an amended decision pursuant to this subsection continues 
until the expiration of two years from the date of a decision to 
which the amendment is made unless the decision is sooner 
affected by an action of an administrative law judge or other 
judicial officer or body: Provided, that corrective actions in the 
case of fraud may be taken at any time. 

W. Va. Code § 23-5-1(e). (emphasis added). 

In the case at hand, Gutierrez filed a workers' compensation claim solely against EIN, his 

employer, who was insured by BrickStreet. BrickStreet, upon receiving the application for 

benefits, had the opportunity to deny the claim, accept the claim, or attempt to repudiate 

responsibility after having fully investigated the circumstances surrounding the claim. AR. 0111; 

DE 8 at 5. BrickStreet accepted the claim for benefits as asserted by Gutierrez and paid benefits 

2 The reference to Commissioner is now synonymous with private carrier, In this instance 
BrickStreet. W.Va. Code §23-2C-20(b). 
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to Gutierrez for over two years. AR. 0011; DE 1 at 3. At no time throughout this period did 

BrickStreet deny the claim, assert any challenge to being the sole carrier responsible for the 

benefits owed under its policy, or attempted to bring Taggart and/or Zurich into the Gutierrez 

workers' compensation proceeding. AR.Oll1; DE 8 at 5. BrickStreet raised no timely issue as 

to its chargeability of Gutierrez's claim, it is jurisdictionally barred from doing so now. AR. 

0011; DE 8 at 5. 

Under the pre-2006 monopolistic workers' compensation system, employers paid 

premiums to the West Virginia Workers' Compensation Fund ("Fund"). The West Virginia 

Workers' Compensation Commission ("Commission") would charge and adjust each claim, 

which would then be paid by the Fund.3 The new system was created when the old system was 

on the verge of economic collapse, threatening to bring the State \vith it. 

Under the new privatized system, employers may select among insurance companies 

authorized by the West Virginia Insurance Commissioner to write workers' compensation 

policies in the state to insure their liability. These changes represent a radical change in who 

handles the money within the workers' compensation system, but they do not affect the 

established method of identifying the responsible employer chargeable for a claimant's injury: 

As noted above "[t]he parties to a claim are the claimant and, if applicable, the claimant's 

dependents, and the employer" and "[i]n claims in which the employer had coverage on the date 

of the injury or last exposure, the employer's carrier has sole authority to act on the employer's 

behalf in all aspects related to litigation of the claim." See W. Va. Code § 23-5-1(a). In the 

context of Gutierrez's workers' compensation claim, the "claimant" is Gutierrez and the 

employer is EIN. Had BrickStreet believed that Taggart was the proper chargeable employer, it 

3 Under both systems, an employer could also choose to self-insure its liability under the 
Workers' Compensation Act. 
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should have denied the claim filed against EIN and attempted to name Taggart. BrickStreet 

never did so. 

Under this statute, liability follows the employer, not the insurer, and the claim will be 

paid by the insurer who provided coverage to the employer on the date of the injury or date of 

last exposure. See 85 C.S.R. § 8-1 et al. There is no West Virginia statute or regulation 

directing, permitting or instructing how liability for a single discreet injury may be allocated 

among multiple employers or insurers. 

When a claim is made under the new system, the private insurance company now stands 

in the position of both the Fund and Commission under the old system. Thus, the employers' 

insurer is mandated to: 1) determine who the appropriate chargeable employer is; 2) determine if 

there is coverage for the injury; 3) determine if the injury is compensable; and 4) determine the 

amount and nature of benefits to which an injured worker is entitled. See generally W. Va. Code 

§ 23-1-1 et at.; See also 85 C.S.R. §l-lO et seq. 

In Gutierrez's workers' compensation claim, BrickStreet: 1) determined that EIN was the 

proper employer; 2) determined that its policy with EIN covered Gutierrez's injury; 3) 

detem1ined that Gutierrez's injury was compensable; and 4) determined the amount and nature of 

benefits to which Gutierrez's was entitled and awarded and paid the same. 

Contrary to BrickStreet's attempts at obfuscation, if an employer or its insurer contends 

that another employer or insurer is the responsible party for a claim, there is recourse within the 

West Virginia workers' compensation administrative system. The West Virginia Office of 

Judges regulations specifically permits as follows: 

§93-1-15. Adding or Dismissing Chargeable Employers and 
Carriers. 

15.1. Requirements 
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\Vhen it appears that another employer may have liability for 
some, or all, of the claim, the Office of Judges shall notify the 
potentially chargeable employer, and its carrier, of the right to 
participate in the ongoing litigation. 

No employer may be added by final decision, and no employer 
may be dismissed by final decision, until after all other potentially 
chargeable employers and their carriers have been given notice and 
the opportunity to appear. The final decision may take the form of 
a remand to the proper claim administrator, or the Offices of the 
Insurance Commissioner, for additional investigation and entry of 
a new order. However, remanding the claim is not an available 
outcome when a dispute exists over which administrator has 
jurisdiction over the claim. In the latter event, the administrative 
law judge will determine which claim administrator has 
administrative authority and jurisdiction. 

The burden is on the moving party to provide sufficient claim 
identifying information from which the Office of Judges can 
determine the specific identity of the other employer and/or 
carrier. 

93 C.S.R. § 1-15. 

Accordingly, had BrickStreet believed that Zurich was the responsible party or Taggart 

the chargeable employer, it could have availed itself of the procedure set forth in the Office of 

Judges regulations. However, BrickStreet never did so. This, however, does not change the fact 

that in the end, there could be only one chargeable employer or responsible party. 

The West Virginia Workers' Compensation framework is the only forum for adjudicating 

workers' compensation issues. Further, within that forum, there is only one provision which 

could arguably allow for apportioning the responsibility of payment for an employees' workers' 

compensation benefits. "Vest Virginia Code § 23-5-1(b)(2)(A), provides: 

With respect to every application for benefits filed on or after July 
1, 2008, in which a decision to deny benefits is protested and the 
matter involves an issue as to whether the application was properly 
filed as a new claim or a reopening of a previous claim, the party 
that denied the application shall begin to make conditional 
payments of benefits and must promptly give notice to the Office 
of Judges that another identifiable person may be liable. The 
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Office of Judges shall promptly order the appropriate persons be 
joined as parties to the proceeding. Provided, that at any time 
during a proceeding in which conditional payments are being made 
in accordance with the provisions of this subsection, the Office of 
Judges may, pending final determination of the person properly 
liable for payment of the claim, order that such conditional 
payments of benefits be paid by another party. 

W. Va. Code § 23-5-1(b)(2)(A). Accordingly, if an employer or its insurer believes that another 

entity might be responsible for the payment of a claim ·with respect to a second work injury, they 

might try to shift responsibility in accordance with this statutory provision. 

Here, however, Gutierrez suffered from only one work related injury. AR. 0011; DE 1 at 

3. He then filed a workers' compensation claim against EIN, the PEO, who was insured by 

BrickStreet, which then accepted sole responsibility for payment. AR. 0011; DE 1 at 3. 

Consequently, BrickStreet lost its chance for even attempting to either shift liability for, or deny, 

Gutierrez's claim. W.Va. Code § 23-5-1(b)(2)(A) is the sole avenue which the West Virginia 

framework provides for insurers or employers to attempt to have their burden of costs shifted to 

another party when two work injuries are present. There is no other avenue for the shifting of 

liability outside of the workers' compensation frameworkSimply stated, when the statutes are 

read in pari materia, only one employer can be held liable for a workers' compensation claim in 

West Virginia, and thus only one insurer can be chargeable for that claim. Even occupational 

disease claims, which occur over time and can be attributable to multiple employers, are not 

allocated between and among employers or carriers under West Virginia's statutory framework. 

Pioneer Pipe, Inc. v. Swain, 791 S.E. 2d 168 (W. Va. 2016). Only one employer can be charged, 

and that is the last employer which exposed the injured worker to the hazards of the occupational 

disease. Similarly, in this case, EIN was Guiterrez's employer and is solely responsible for the 

cost of his workers' compensation claim. Brickstreet as the workers' compensation carrier for 

13 




EIN accepted payment of premiums for this specific risk and is the sole carrier responsible for 

this claim. 

Accordingly, Certified Question Number 1 must be answered in the affirmative as the 

statutes and regulations make it clear that jurisdiction to hear disputes between insurance carriers 

regarding whether one or both carriers are responsible for contributing toward payment of an 

employee's workers' compensation benefits lies exclusively with the West Virginia Workers' 

Compensation Office of Judges. If this Court answers Certified Question Number 1 in the 

affirmative no further inquiry in necessary. 

II. \Vest Virginia Code § 33-46A-7{a) and (b) mandates that if the PEO is the party 
designated to provide workers' compensation coverage then the PE~'s workers' 
compensation policy is the primary policy and the client-employer's policy is only triggered 
if the PEO defaults. 

Under the \Vest Virginia Workers' Compensation statute, PEO Agreements are the 

governing "rules" between the employees, whom the PEOs hire, and the client-employers, to 

whom they lease the services of those employees. Further, as set forth in \Vest Virginia Code § 

33-46A-1(3), "[a]ny allocation of employer duties and responsibilities between a PEO and a 

client-employer pursuant to this article should preserve all rights to which covered employees 

would be entitled under a traditional employment relationship." These responsibilities, including 

the coverage of workers' compensation benefits, can be allocated according to the PEO 

Agreement as the applicable West Virginia statute provides,"[t]he responsibility to obtain 

workers' compensation coverage for covered employees in compliance with all applicable laws 

shall be specifically allocated in the professional employer agreement to either the client

employer or the PEG." W. Va. Code § 33-46A-7(a) (emphasis added). The division of 

responsibilities between the PEO and the client-employer does not require the carrier and 
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employer to share responsibility for the payment of benefits to injured workers; by agreement 

that responsibility is allocated to either one or the other. 

In addition to the statute, the West Virginia Office of the Insurance Commissioner has 

enacted rules governing workers' compensation insurance for PEOs. See '-iV. Va. 85 C.S.R. § 31

1, et al. Among those rules is a provision that reinforces the requirement of the statute that there 

will always be two workers' compensation policies in effect: 1) the PEO's workers' 

compensation policy to cover the employee; and 2) the client-employer's workers' compensation 

policy which is in place, in part, in the event of a default by the PEO. The OIC's regulation 

reinforces that the PEO's workers' compensation policy is primary. Under this scenario, the 

following rules apply: 

If on the relevant date of injury there is both a PEO workers' 
compensation policy in effect and a direct purchase policy in effect, the 
following shall apply: 

(a) If the claimant is a covered employee, then the PEO policy 
shall be the primary policy; or 

(b) If the claimant is not a covered employee, then the direct 
purchase policy shall be the primary policy 

See W. Va. 85 C.S.R. § 31-6.3. 

It must be remembered that "[ s ]tatutes which relate to the same persons or things, or to 

the same class of persons or things, or statutes which have a common purpose will be regarded in 

pari materia to assure recognition and implementation of the legislative intent. Accordingly, a 

court should not limit its consideration to any single part, provision, section, sentence, phrase or 

word, but rather review the act or statute in its entirety to ascertain legislative intent properly." 

Syl. Pt. 5, Fruehauf Corp. v. Huntington Moving & Storage Co.. 159 W.Va. 14,217 S.E.2d 907 

(1975)." Syl. pt. 7, Verizon v. West Virginia Bureau ofEmployment Programs, 214 W.Va. 95, 

586 S.E. 2d 170 (2003). 
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Further, at Syllabus Point 5, the Verizon Court stated that "[w]here a particular 

construction of a statute would result in an absurdity, some other reasonable construction, which 

will not produce such absurdity, will be made." Syl. pt. 2, Newhart v. Pennybacker. 120 W.Va. 

774, 200 S.E. 350 (1938)." Id. at Syl. Pt. 5. Additionally, in Syllabus Point 4 of Kessel v. 

Monongalia County General Hospital, 220 W.Va. 602, 648 S.E.2d 366 (2007) thi Court stated 

that ''''A statute should be so read and applied as to make it accord with the spirit, purposes and 

objects of the general system of law of which it was intended to form a part; it being presumed 

that the legislators who drafted and passed it were familiar with all existing law, applicable to the 

subject matter, whether constitutional, statutory or common, and intended the statute to 

harmonize completely with the same and aid in the effectuation of the general purpose and 

design thereof, if its terms are consistent therewith." Syllabus Point 5, State v. Snyder. 64 W.Va. 

659,63 S.E. 385 (1908)." Id. 

This Court has also stated that "[a]ny rules or regulations drafted by an agency must 

faithfully reflect the intention of the Legislature, as expressed in the controlling legislation. 

Where a statute contains clear and unambiguous language, an agency's rules or regulations must 

give that language the same clear and unambiguous force and effect that the language commands 

in the statute." Syl. pt. 4, Maikotter v. University of West Virginia Bd. o/Trustees/West Virginia 

Univ.. 206 W.Va. 691,527 S.E.2d 802 (1999)". Syl. Pt. 4, Repass v. Workers' Compensation 

Division, 212 W.Va. 86, 569 S.E.2d 162 (2002). Further, the Court stated in State ex rei 

McKenzie v. Smith, 212 W.Va. 288, 569 S.E.2d 809 (2002) that "A statute, or an administrative 

rule, may not, under the guise of 'interpretation,' be modified, revised, amended or rewritten." 

Syllabus Point 1, Consumer Advocate Div'n v. Public Service Comm'n. 182 W.Va. 152, 386 
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S.E.2d 650 (1989). "Syl. pt. 11, State ex rei McKenzie v. Smith, 212 W.Va. 288, 569 S.E.2d 809 

(2002). 

In the case at hand, Gutierrez was a covered employee of EIN, the PEO. The PEO policy 

that was issued to EIN was the BrickStreet policy, which covered Gutierrez's injuries, therefore 

making it the sole workers' compensation policy which was responsible for the Gutierrez claim. 

Although the West Virginia Code requires that the client-employer maintain workers' 

compensation coverage for its employees, this requirement Jxists in the event that the leasing 

employer or PEO, here, EIN, defaults on its requirement to maintain workers' compensation 

insurance. See W. Va. Code § 33-46A-7(b)(l). There is no evidence that EIN was in default of 

its requirement to maintain workers' compensation insurance. The reasoning behind this 

requirement was explained by the West Virginia Supreme Court of Appeals in 2012 when it 

stated: 

[t]he workers' compensation liability placed upon the special 
employer may be discharged by requiring and verifying that the 
statutory general employer obtained workers' compensation 
coverage. Even though a general employer and special employer 
may agree between themselves that the general employer is 
responsible for payment of benefits, the special employer would be 
liable if the general employer defaulted in that obligation. 

Bowens v. Allied Warehousing Sen's., 729 S.E. 2d 845 (W. Va. 2012) (citing Bilotta v. Labor 

Poolo/St. Paul. Inc., 321 N.W. 2d 888 (Minn. 1982). 

The purpose in requiring the special employer or client-employer, here Taggart, to 

maintain workers' compensation coverage ensures not only that the client-employer would not 

shirk its responsibilities to its actual employees, but also so that, in the event of default by the 

PEO to maintain workers' compensation insurance, the client-employer would be obligated to do 
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so. In the end, \Vest Virginia is most concerned that injured workers receive compensation for 

work related injuries. 

The policy behind this requirement was recently explained in the Insurance Journal, 

stating: "it is absolutely essential that the employer/client have in place a workers' compensation 

policy, even where the PEO is contractually providing coverage ... if the PEO's coverage is 

compromised or the PEO suddenly goes out of business, the employer[/client] is in violation of 

the law until coverage can be placed." Christopher J. Boggs, Workers' Compensation for PEDs 

and Their Employees, INSURANCE JOURNAL (Sept. 27, 2016), 

http://H·H''v.insurancejournal.com/ne~rs/national/2016/09/27/427413.htm. 

It is clear that the PEO Agreement requirement for the client-employer to maintain 

coverage stems solely from the possibility that the client-employer's coverage liability may be 

triggered when a PEO defaults on its obligation to maintain workers' compensation insurance, 

not because it is liable for all claims that its leased employees file. Regardless, EIN was not in 

default at the time of Gutierrez' injury. 

Here, the PEO Agreement executed between EIN, the PEO, and Taggart Site Services, 

the client-employer, set forth several provisions relating to the purchase of workers' 

compensation coverage, in accordance with West Virginia law. AR. 0189; DE 7-5 at 1-14. 

Specifically, PEO Agreement Paragraph 2.3 states that, "EIN shall obtain and maintain workers' 

compensation coverage on all Worksite Employees assigned to the Client's workplace(s) and 

shall administer all related workers' compensation claims. Client shall, however, maintain its 

status as a complying employer with its current insurance carrier." See PED Agreement. AR. 

0189; DE 7-5 at 1. 
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EIN complied with its obligations under W. Va. Code § 33-46A-7(a) by providing 

coverage to its employees through the purchase of a workers' compensation policy issued by 

BrickStreet. AR. 0018; DE 1-2 at 1-19. Taggart, acting as the client-employer or "special 

employer", also complied with its obligations under the PEO Agreement by purchasing a policy 

issued by Zurich, covering its own employees as well as leased employees, in the event of a 

default by the PEO, EIN. AR. 0037; DE 1-3 at 1-68. 

However, the mere purchase of this coverage did not obligate Zurich to pay, or share, in 

the costs of any and all workers' compensation claims filed while its policy was in effect. 

Further, West Virginia statute renders that scenario impossible through the use of the following 

language: "[t]he responsibility to obtain workers' compensation coverage for covered employees 

in compliance with all applicable laws shall be specifically allocated in the professional 

employer agreement to either the client-employer or the PED." \V. Va. Code § 33-46A-7(a) 

(emphasis added). Thus, because EIN, as the PEO, purchased the BrickStreet workers' 

compensation policy, BrickStreet was, and remains to this day, solely responsible for the 

payment ofworkers' compensation benefits to any injured employees, including Mr. Gutierrez. 

Accordingly, Certified Question Number 2 should be answered in the affirmative as West 

Virginia Code § 33-46A-7(a) and (b) mandates that if the PEO is the party designated to provide 

workers' compensation coverage then the PEO's workers' compensation policy is the primary 

policy and the client-employer's policy is only triggered if the PEO on its obligation to purchase 

insurance. If this Court answers Certified Question Number 2 in the affirmative no further 

inquiry in necessary. 

III. \Vhen a PEO is named as the sole employer in a workers' compensation claim and 
the PEO is not an insured party under the client-employer's policy the "other insurance" 
clause in the PEO's worker' compensation insurance policy is not applicable. 
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Any inquiry into "other insurance" starts with a determination of whether the policies 

cover the loss at issue. "Other insurance exists where there are two or more insurance policies 

covering the same interest, the same subject matter and against the same risk." Liberty lv/ut. Ins. 

Co. v. Home Ins. Co., 583 F. Supp. 849, 852 (W.D. Pa. 1984); see also, Harstead v. Diamond 

State Ins. Co., 555 Pa. 159 (1999); Horace kfann Ins. Co. v. Gen. Star Nat 'I Ins. Co., 514 F.3d 

327,330 (4th Cir. 2008) 

EIN was the only named employer in the underlying workers' compensation proceeding; 

not Taggart. EIN is insured by BrickStreet, not Zurich. Zurich's policy provides workers' 

compensation insurance to Taggart; not EIN. 

As a result, there is no "other insurance" available to EIN. Zurich has no obligation for 

the payment of EIN's worker's compensation claims/obligations. \Vhile Taggart may be an 

insured along with EIN under the BrickStreet policy, EIN is not covered under Zurich's policy. 

The Fourth Circuit Court of Appeals premised its inquiry on its finding that the PEO, 

herein EIN, was the sole employer named in the workers' compensation claim. As noted above 

"[t]he parties to a claim are the claimant and, if applicable, the claimant's dependents, and the 

employer" See W. Va. Code § 23-5-1(a). 

Taggart was never legally obligated to pay any workers' compensation claim filed Mr. 

Gutierrez because Taggart was not the named employer in the workers' compensation claim. As 

a result, Zurich's workers' compensation policy has never been implicated. AR. 0037; DE 1-3 

at 21-68. As such, Zurich's policy afforded coverage for Mr. Gutierrez' workers' compensation 

claim only if the PEO defaulted on its obligations to purchase insurance. 

BrickStreet's argument is whether there is an-"other possible responsible party" as 

opposed to "other insurance". For the reasons discussed herein, BrickStreet cannot change the 
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Issue, belated as it may be, to shift its liability to a non-party to the underlying workers' 

compensation case. Those efforts have been considered by other courts and soundly rejected. 

Cf Illinois Ins. Gllar. Fund v. Virginia Sur. Co., 979 N.E.2d 503 (Illinois, 151 Dist. 

20 12)(Syllabus: \Vhen a borrowed employee from an employment agency was injured and the 

agency's workers' compensation insurer became insolvent, the borrowing employer's workers' 

compensation insurer was not liable for the workers' compensation benefits due to the injured 

employee, since the borrowing employer's workers' compensation policy was not "other 

.Insurance").... 

The facts of Illinois Ins. Guar. Fund are nearly identical to the present case, a worker was 

injured while working for a borrowing employer pursuant to a contract with a lending employer. 

In language similar to the West Virginia PEO statute, the Illinois workers' compensation laws 

include the following provisions: 

\Vhere an employer operating under and subject to the provisions 
of this Act loans an employee to another such employer and such 
loaned employee sustains a compensable accidental injury in the 
employment of such borrowing employer and where such 
borrowing employer does not provide or pay the benefits or 
payments due such injured employee, such loaning employer is 
liable to provide or pay all benefits or payments due such 
employee under this Act and as to such employee the liability of 
such loaning and borrowing employers is joint and several, 
provided that such loaning employer is in the absence of agreement 
to the contrary entitled to receive from such borrowing employer 
full reimbursement for all sums paid or incurred pursuant to this 
paragraph together with reasonable attorneys' fees and expenses in 
any hearings before the Illinois Industrial Commission or in any 
action to secure such reimbursement. 

*** 

An employer whose business or enterprise or a substantial part 
thereof consists of hiring, procuring or furnishing employees to or 
for other employers operating under and subject to the provisions 
of this Act for the performance of the work of such other 
employers and who pays such employees their salary or wages 
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notwithstanding that they are doing the work of such other 
employers shall be deemed a loaning employer within the meaning 
and provisions of this Section. 

820 ILCS 305/1 (a)(4) (West 2000). 

The employee borrowing agreement in that case allocated to the lending employer 

responsibility for securing workers' compensation coverage for the borrowed employees. As in 

the current case, the insurance carriers for both parties secured workers' compensation coverage 

for the borrowing employer. An employee was injured and began receiving benefits from the 

lending employer's carrier. When the lending employee's carrier was involuntarily dissolved, 

the Illinois Guaranty Fund stepped in to pay the employee's benefits. The fund filed a civil 

action against the borrowing employer and its insured seeking reimbursement. A trial court 

granted summary judgment for the Fund and the borrowing employer's insurer appealed. 

At the beginning of its analysis, the appellate court summarized how the statutory 

language quoted above imposed workers' compensation liability in the loaned-employee 

arrangement: (1) both were made liable for the employee's workers' compensation, (2) the 

lending employer was given a right of action against the borrower to recover any compensation it 

was required to pay to discharge this liability, and (3) the employers were authorized to reverse 

this payment priority. The employee lending agreement in that case, as in the present case, 

assigned liability for providing workers' compensation coverage to the lending employer. In 

light of the record, the appellate court found that the lower court erred in granting summary 

judgment to the guaranty fund because the borrowing employer's carrier was not liable to 

reimburse the lending employer's carrier or the guaranty fund for workers' compensation 

benefits paid to the employee. 

In reaching its decision, the appellate court also noted that the record established that 

only the lending employer paid premiums to its carrier for workers' compensation liability 
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relative to the borrowed employees. The appellate court also noted that the Illinois Employee 

Leasing Company Act provides that regardless of which of the two employers pays the workers' 

compensation benefits, the exclusivity provision of the Illinois Workers' Compensation Act 

immunizes both from further claims. The \Vest Virginia PEO Act provides the same protection 

to both employers regardless of how liability is allocated in the PEO Agreement. See W. Va. 

Code § 33-46A-7. The appellate court then observed the following: 

Thus, duplicative coverage and premiums would not provide a 
double benefit, but they would unnecessarily increase the cost of 
using a temporary staff, discourage reliance on temporary 
employment agencies, and give insurers a windfall whenever 
employees \vere loaned. We presume that the legislature did not 
intend absurdity, inconvenience, or injustice. Sylvester v. 
Industrial Comm'n, 197 Ill. 2d 225, 232, 756 N.E.2d 822, 258 Ill. 
Dec. 548 (2001). Accordingly, we do not construe section 1(a)(4) 
of the Act to have required MGM to duplicate the coverage that 
T.T.C. was contractually obligated to obtain for employees it was 
lending to MGM. 

Id. at 513. 

\Vhile the record regarding underwriting and premlUm allocation was not fully 

developed, both insurance policies are in the record as exhibits to the parties' memoranda. The 

respective policies show that the West Virginia premium charged by BrickStreet to EIN for the 

"covered employees" was significantly higher than the West Virginia premium charged by 

Zurich to Taggart. AR. 0021-0022 and 00384• This is appropriately so as EIN alone was solely 

responsible for securing workers' compensation coverage for "covered employees" such as 

Gutierrez under the PEO Agreement. 

In rejecting the Guaranty Fund's argument that a statute requiring both the lending and 

borrowing employers to provide workers' compensation covered for leased employees does not 

4 The noted premium charged by Zurich was for a one month period. If annualized, it was half 
that of the premium charged by BrickStreet. 
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automatically make the borrowing employer liable for a leased employee's workers' 

compensation claim, the Illinois appellate court quoted a decision from the Wisconsin Supreme 

Court: 

Both the employer who loans and employer to whom the employee 
is loaned and in whose service he was injured are made liable to 
the employee in order to make it reasonably sure that the employee 
will get compensation and to relieve him ofthe risk of selecting the 
proper employer against whom to proceed. But as between the two 
employers ...[ only one of them] is made to bear completely the 
ultimate loss." 

American Surety Company ofNew York v. Northern Trust Co~ 240 \-Vis. 78,2 N.W.2d 850, 851

52 (\-Vis. 1942). 

Accordingly, Certified Question Number 3 should be answered in the negative. If a PEO 

is named as the sole employer in a workers' compensation claim, the "other insurance" clause in 

the PEO's worker' compensation insurance policy does not require the client-employer's insurer 

to pay a portion of benefits, when the PEO is not an insured party under the client-employer's 

policy. 
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IV. Conclusion 

For the foregoing reasons, Zurich requests that this Honorable Court answer Certified 

Questions 1 and 2 in the affinnative and Certified Question Number 3 in the negative. 

Dated: December 14,2017 
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