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A CONCISE STATEMENT OF THE IDENTIFY OF THE AMICUS CURIAE, ITS 
INTEREST IN THIS CASE, AND THE SOURCE OF ITS AUTHORITY 

American Insurance Association ("AlA") is a leading national trade association 

representing over 320 major property and casualty insurance companies that collectively 

underwrite more than $125 billion in property and casualty insurance nationwide. I AlA 

members, ranging in size from small companies to the largest insurers with global operations, 

underwrite virtually all lines of propeliy and casualty insurance, including workers' 

compensation. On issues of importance to the insurance industry and marketplace, AlA 

advocates sound and progressive public policies on behalf of its members in legislative and 

regulatory forums at the federal and state levels and submits amicus curiae briefs in significant 

cases before federal and state courts, including this Court. AlA members write nearly $77 

million in workers' compensation insurance premiums in this State, constituting nearly 30% of 

the marketplace, and accordingly have a significant interest in preserving the health of that 

marketplace. 

Pursuant to West Virginia Rule of Appellate Procedure 30, AlA files this amicus curiae 

brief in support of the Respondent, Zurich American Insurance Company ("Zurich"), to 

emphasize the far-reaching and significantly adverse impact this Court's adoption of the position 

advocated by Brickstreet Mutual Insurance Company ("Brickstreet") would have on West 

Virginia law, West Virginia's insurance marketplace, insurance consumers and the industry as a 

whole. In submitting this brief, AlA seeks to fulfill the traditional role of an amicus curiae, 

which is to assist in a case of general public interest by supplementing the efforts of the parties' 

I Pursuant to Rule 30(e)(5) of the West Virginia Rules of Appellate Procedure, Amicus states that no 
counsel for a party authored this brief in whole or in part and that no person or entity other than Amicus, its 
members, or its counsel contributed monetarily to the preparation or submission of this brief. 
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counsel to provide a thorough, in-depth policy analysis of the issues raised. Pursuant to Rule 

30(b) of the West Virginia Rules of Appellate Procedure, on November 30,2017, AlA provided 

notice of its intention to file an amicus curiae brief to all parties of record. Pursuant to Rule 

30(a) of the West Virginia Rules of Appellate Procedure, AlA has received the consent of all the 

parties to file this brief. Accordingly, AlA files this brief with the consent of both Zurich and 

Brickstreet. 

ARGUMENT 

If this Court were to adopt Brickstreet's argument, it would ignore West Virginia 

statutory law and the terms of the contract entered into between Brickstreet's insured, EIN 

Resources Inc. ("EIN"), and Zurich's insured, Taggart Site Services Group, LLC ("Taggart"), by 

seeking to exalt a tortured reading of the insurance policies at issue above those dispositive 

sources of guidance. If this occurs, insurers and consumers alike would be deprived of 

contractual certainty, especially where one insurer is able to evade its contractual responsibility 

to furnish compensation to an injured worker years after the loss by foisting the claim upon an 

ancillary policy that was only intended to respond under very specific and narrow circumstances. 

Following Brickstreet's logic, the terms of freely bargained-for PEO agreements would 

essentially be disregarded, and important incentives for utilizing the PEO mechanism would be 

severely diminished, if not entirely eliminated. Moreover, jeopardizing contract certainty in this 

manner would likely have profound negative effects on economic activity far beyond the 

boundaries of the PEO marketplace. Accordingly, AlA writes this brief in support of the 

position of Respondent, Zurich, focusing on the second and third certified questions presented to 

this Court. AlA requests that this Court answer these certified questions as follows: 
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Certified Question #2: Yes, the PEO statute establishes that the policy held by the party 
designated in the PEO agreement to obtain workers' compensation coverage shall take 
priority over coverage provided by the non-designated party, precluding the PEO and 
client-employer from agreeing to provide shared coverage; and yes, the PEO statute 
establishes that when the PEO is the designated responsible party, the client-employer's 
workers' compensation coverage is triggered only upon the PEO's failure to provide 
coverage. 

Certified Question #3: No, when a PEO is named as the sole employer in a workers' 
compensation claim, the "other insurance" clause in the PEO's workers' compensation 
insurance policy does not require the client-employer's insurer to pay a portion of 
benefits, when the PEO is not an insured party under the client-employer's policy. 

I. 	 If the West Virginia Legislature had intended for PEOs and client-employers to 
share equally the burden of furnishing workers' compensation, West Virginia 
Code §33-46A-l to -10 would have so specified. 

A. 	 The plain, unambiguous language of this section clearly dictates that either 
the PEO or the client-employer, not both, is responsible for providing 
workers' compensation coverage to covered employees. 

In West Virginia, a statutory provision which is clear and unambiguous and plainly 

expresses the legislative intent will not be interpreted by the courts, but will be given full force 

and effect. Syl. Pt. 2, State v. Epperly, 65 S.E.2d 488,135 W.Va. 877 (1951). Even if a court 

were to find a statutory provision to be unclear and ambiguous, "[t]he primary rule of statutory 

construction is to ascertain and give effect to the intention of the Legislature." See Syl. Pt. 8, 

Vest v. Cobb, 138 W. Va. 660,76 S.E. 2d 885 (1953). It is a cardinal rule of statutory 

construction that a statute should be construed as a whole, so as to give effect, if possible, to 

every word, phrase, paragraph and provision thereof, but such rule of construction should not be 

invoked so as to contravene the true legislative intention. Id. at Syl. Pt. 9. Further, this Court, in 

State v. Williams, 196 W. Va. 639, 641, 474 S.E.2d 569,571 (1996) set forth "the principle that 

statutes are to be read in pari materia and '[w]here it is possible to do so, it is the duty of the 

courts, in the construction of statutes, to harmonize and reconcile laws, and to adopt that 
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construction of a statutory provision which harmonizes and reconciles it with other statutory 

provisions .. .' to give force and effect to each, if possible." (quoting State ex rei. Pinson v. 

Varney, 142 W. Va. 105, 109-10,96 S.E.2d 72, 75 (1956) (quoting 50 AmJur., Statutes §363). 

In the present case, West Virginia Code §§33-46A-6 and -7 plainly and unambiguously 

set forth statutory provisions for establishing priority of workers' compensation coverage for 

covered employees subject to PEO agreements. First, West Virginia Code §33-46A-6 sets forth 

requirements for provisions of PEO agreements. There, subsection (a) states that "[ e ]ach 

professional employer agreement shall, at a minimum, allocate the responsibility to: ... (4) 

Provide for mandatory workers' compensation coverage." See W. Va. Code §33-46A-6(a). 

Next, West Virginia Code §33-46A-7 more specifically defines this obligation with regard to 

worker's compensation. Subsection (a) of §33-46A-7 provides that "[t]he responsibility to 

obtain workers' compensation coverage for covered employees in compliance with all applicable 

law shall be specifically allocated in the professional employer agreement to either the client

employer or the PEO (emphasis added)." See W. Va. Code §33-46A-7(a). Subsection (b) ofthat 

same Section states: 

If the responsibility is allocated to the PEO under the agreement: (1) The 
agreement shall require that the PEO maintain and provide workers' compensation 
coverage for the covered employees from a carrier authorized to do business in 
this state: Provided, That the provisions of section seven, article two, chapter 
twenty-three of this chapter may not be abrogated by a PEO agreement and the 
client-employer shall at all times remain ultimately liable under chapter twenty
three of this code to provide workers' compensation coverage for its covered 
employees.... 

See W. Va. Code §33-46A-7(b). The governing statutory provision is clear and unambiguous, as 

§33-46A-6 requires the PEO agreement to allocate among the parties the responsibility to 

provide for mandatory workers' compensation coverage. This language is unmistakably plain. 
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Indeed, by its very definition, "allocate" contemplates "distribut[ion] (resources or duties) for a 

particular purpose." See English O~rord Living Dictionaries, 

https:/ /en.oxforddictionaries.com/definitionlallocate. Further, "responsibility" means (1) "the 

state or fact ofhaving a duty to deal with something or ofhaving control over someone"; (2) "the 

state or fact of being accountable or to blame for something"; or (3) "the opportunity or ability to 

act independently and take decisions without authorization." See id. at 

https://en.oxforddictionaries.com/definitionlresponsibility. In other words, §33-46A-6 

contemplates that the responsibility to provide mandatory workers' compensation coverage to 

covered employees would be allocated to one party to the PEO agreement. Even more 

dispositive is §33-46A-7, which requires the parties to a PEO agreement to allocate the 

responsibility to obtain workers' compensation coverage for covered employees in compliance 

with all applicable law to "either" the client-employer "or" the PEO. This language clearly 

provides that one party would be allocated the primary coverage responsibility to the exclusion 

of the other. There is nothing in the statute indicating that this responsibility may be allocated to 

both the PEO and the client-employer, as Brickstreet suggests. As such, this Court should apply 

the clear, unambiguous and plainly expressed legislative intent of these statutes, giving it full 

force and effect. In the instant case, applying the statute and the governing PEO agreement as 

written requires that Brickstreet provide the sole, primary coverage for covered employees 

loaned to Taggart pursuant to the governing PEO agreement. Indeed, Section 2.3 of the PEO 

Agreement between EIN and Taggart, in compliance with §§33-46A-6 and -7, states, in relevant 

part: 

EIN shall obtain and maintain workers' compensation coverage on all Worksite 

Employees assigned to [Taggart Site Services'] workplaces and shall administer 
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all related workers' compensation claims. [Taggart Site Services] shall, however, 
maintain its status as a complying employer with its current insurance carrier. 

AR0410. 

Brickstreet, however, seeks to shift its contractual responsibility, at least in part, to Zurich 

by claiming the statutory language contained in Subsection (b) of §33-46A-7 essentially 

abolishes the requirements of subsection (a), which clearly imposes a responsibility upon a single 

party to provide primary workers' compensation coverage to covered employees. In particular, 

Brickstreet contends that this subsection requires that Zurich provide insurance coverage to 

covered employees loaned to Taggart by EIN under the PEO agreement and that, 

notwithstanding subsection (a), if Zurich wished to be secondary, it must have stated so in its 

policy. Brickstreet dedicates pages in its brief to the idea that all its insured, EIN, is doing is 

''buying'' insurance, which Brickstreet contends mainly exists to insure the client-employer and 

not the PE~, suggesting that this somehow supports its contention that §33-46A-7 imposes no 

priority among the policies. In support of its argument, Brickstreet stresses that the client

employer has a legal duty to provide workers' compensation benefits to covered employees. 

However, Brickstreet disregards the plain language of the statute, conveniently overlooking the 

only reasonable interpretation of the language "the client-employer shall at all times remain 

ultimately liable" (emphasis added). The clear intent of this language is that the client

employer's worker's compensation coverage would be secondary, responding only in the event 

Brickstreet's insured, EIN, breached the PEO Agreement's terms by defaulting on its contractual 

obligation to provide workers' compensation coverage to covered employees loaned to Taggart. 

This interpretation is mandated by the use of the term ''ultimately,'' which in its common, 

ordinary usage means "finally" or "in the end." See English Oxford Living Dictionaries, 
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https:llen.oxforddictionaries.com/definition/ultimately. "Ultimately liable" does not contemplate 

shared liability; rather, as its plain meaning expresses, it contemplates that the client-employer 

will "in the end" or eventually be liable, i.e., if the PEO fails to meet its contractual 

responsibilities. This "ultimate liability" ensures that client-employers, like Taggart, fulfill their 

legal duty to ensure workers' compensation coverage is provided to covered employees. 

Indeed, the Legislature harmonized the statutes governing PEOs with those governing the 

West Virginia workers' compensation system. The Legislature has recognized that PEOs 

provide a valuable service to commerce and the citizens of West Virginia by helping employers 

to develop cost-effective methods of satisfying their personnel requirements and providing 

employees with access to certain employment benefits which might otherwise not be available to 

them. See W. Va. Code §33-46A-l. In so recognizing, the Legislature acknowledged that one of 

the benefits of a PEO agreement is the ability to specifically allocate employer duties and 

responsibilities between a PEO and a client-employer. See id. Among those duties and 

responsibilities is the obligation to supply a covered employee with workers' compensation 

coverage. W. Va. Code §§33-46A-6 to -7. The Legislature recognized the importance of 

providing PEOs and client-employers the contractual freedom to bargain for the terms that will 

govern their relationship. The legislature, having stated in West Virginia Code §23-2-7 (which 

governs workers' compensation generally) that "[n]o employer or employee shall exempt 

himself from the burden or waive the benefits of this chapter by any contract, agreement, rule or 

regulation, and any such contract, agreement, rule or regulation shall be pro tanto void," found a 

way to balance this requirement with the right of PEOs and client-employers to allocate the 

obligation to provide workers' compensation to covered employees to the party most suited to 
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assume the responsibility. The Legislature, by its clear and unambiguous use of the phrase 

"ultimately liable" in the PEO statute at issue, created a backstop to ensure that the original 

intent and purpose of West Virginia's workers' compensation system would be fulfilled 

regardless of the circumstances, so that covered employees would receive workers' 

compensation coverage in the event of a workplace injury even if the PEO defaulted on its 

contractual obligation to secure such coverage. By making the client-employer ultimately, or 

secondarily, liable, the Legislature was preserved for covered employees the same rights a 

traditional employment relationship confers while also encouraging PEO arrangements. See W. 

Va. Code §33-46A-l; see also W. Va. Code §33-46A-3. This is evident in the clear and 

unambiguous language set forth in West Virginia Code §33-46A-7. Finding that ''ultimately 

liable" means "secondarily liable" is the only plausible meaning that could be assigned to these 

statutory provisions, even if this Court were to find it necessary to construe them. This 

construction clearly ascertains and gives effect to not only the intention of the Legislature, but to 

the statute as a whole, by giving effect to every word, phrase, paragraph and provision. Further, 

it harmonizes and reconciles this provision with other West Virginia statutes and is the only 

plausible meaning that does not require modification, revision, amendment or rewriting of West 

Virginia Code Sections §33-46A-7 and, for that matter, the PEO agreement in the instant case. 

By remaining "ultimately liable," no client-employer is ignoring the obligations imposed by 

West Virginia Code §23-2-7 for the benefit of injured workers. 
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B. 	 West Virginia Code of State Rules §85-31-6 further demonstrates the intent 
to establish priority among workers' compensation policies in PEO 
agreements. 

The West Virginia Code of State Rules offers further evidence of the intent to establish 

priority amongst the various policies of workers' compensation written for the parties to PEO 

agreements. West Virginia Code of State Rules §85-31-6.32 states, in pertinent part, as follows: 

6.3. If on the relevant date of injury there is both a PEO workers' 
compensation policy in effect and a direct purchase policy in effect, the following 
shall apply: 

a. If the claimant is a covered employee, then the PEO policy shall 
be the primary policy; or 

b. If the claimant is not a covered employee, then the direct 
purchase policy shall be the primary policy. 

W. Va. Code R. §85-31-6.3. Brickstreet has argued that West Virginia Code of State Rules §85

31-6.3 has no application in the instant case. Brickstreet has seized upon the title of West 

Virginia Code of State Rules §85-31-6, "Scope of Coverage for Master Policies," arguing that it 

only applies in cases of master policies. However, a closer examination of §85-31-6 suggests it is 

not so limited. 

As the Court may recall, West Virginia Code §33-46A-7(c) provides that workers' 

compensation coverage may be provided on a master policy basis, under which a single policy 

issued to the PEO provides coverage for more than one client-employer (and may also provide 

coverage to the PEO with respect to its worksite employees), or on a multiple coordinated policy 

basis, under which a separate policy is issued to or on behalf of each client-employer or group of 

affiliated client-employers with certain payment obligations and policy communications 

2 West Virginia Code of State Rules §85-31-3.4 defines a "covered employee" as "a person employed by a 
client-employer for whom certain employer responsibilities are shared or allocated pursuant to a PEG agreement. .. 
" 
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coordinated through the PEO. Here, the policy issued by Brickstreet is a multiple coordinated 

policy. As a result, based upon the title of §85-3l-6, it would not initially appear to be directly 

applicable to this case. However, if §85-3l-6 truly was meant to only apply to master policies, 

then all of its subsections should address only master policies; however, they do not. In fact, 

while §85-3l-6.l addresses master policies, §85-3l-6.2 does not address them at all. Section 85

31-6.2 specifically addresses the type of policy we have in this case, a multiple coordinated 

policy. West Virginia Code of State Rules §85-3l-6 provides as follows: 

6.1. A workers' compensation policy of insurance issued to a PEO on a 
master policy basis shall provide workers' compensation to: 

a. All the direct hire employees of the PEO; 

b. All covered employees working for each client employer of the 
PEO; and 

c. All other employees of the PEO or client employer required to 
be provided West Virginia workers' compensation coverage for whom there is no 
other workers' compensation policy providing coverage effective on the relevant 
date of injury. 

6.2. A workers' compensation policy of insurance issued to a client 
employer on a multiple coordinated policy basis (emphasis added) shall provide 
workers' compensation to all covered employees working for the client employer 
and all other employees of the PEO or client employer required to have West 
Virginia workers' compensation coverage for whom there is no other workers' 
compensation policy providing coverage effective on the relevant date of injury. 

W. Va. Code R. §§85-3l-6.l to 6.2. This certainly suggest that West Virginia Code of State 

Rules §85-3l-6 would be more suitably named either "Scope of Coverage for All PEO Policies" 

or "Scope of Coverage for Master Policies and Multiple Coordinated Policies." 

The only fair reading of West Virginia Code of State Rules §85-31-6 is to conclude that 

6.3 applies to both master policies and multiple coordinated policies. Indeed, by its plain 
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language, West Virginia Code of State Rules §85-31-6 defines the scope of both types of 

policies. It then explains the priority of coverage where there are both PEO and client company 

workers' compensation policies in effect. Aside from its superficial and irrelevant title (see 

below), nowhere in the language of 6.3 is the rule limited to PEO workers' compensation 

policies written as master policies. If the West Virginia Insurance Commission intended for 

subsection 6.3 to apply to master policies only, it should have specified that in the rule itself and 

avoided including a provision expressly dealing with coverage provided on a multiple 

coordinated policy basis. Instead, the rule's language clearly contradicts its title as inaccurate, 

and there can be no question that 6.3 actually applies to both master policies and multiple 

coordinated policies. Frankly, there is no discernible reason why the West Virginia Insurance 

Commission would draw a distinction between master policies and multiple coordinated policies 

when defining priority between PEO workers' compensation policies and direct purchase 

policies. 

It is also important to note that the heading of a statute or rule is not part of the statute or 

rule. See Rhodes v. J B. B. Coal Co., 79 W. Va. 71,90 S.E. 796 (1916) ("Sections 71 and 72, 

chapter 15H, Code 1913 [,] the heading preceding these and sections 73 and 74, is, 'Employment 

of Minors in Mines, Factories, etc.' But this heading is no part of the statute, and as amended by 

chapter 60, Acts 1911, is not descriptive of the provisions of the act, unless, as requested to do by 

counsel for plaintiff, we read into or so interpret the Act of 1911, as to include 'mine', or mine is 

covered by some of the other places specifically mentioned in the act.") And, in this case, the 

title of the rule is not even accurately descriptive of its provisions. 
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It appears, based upon the West Virginia Insurance Commission's Responses to 

Stakeholder and Public Comments on West Virginia Code of State Rules §85-31-6, that the 

Insurance Commission wrote these rules in contemplation of the need to account for what would 

happen if a particular party who, in accordance with West Virginia Code Sections §33-46A-7(a), 

was assigned the responsibility to provide and did maintain workers' compensation coverage, 

was negligent in its PEO relationship and failed to supply said coverage in accordance with its 

contractual duty. See W. Va. Code R. §85-31-6.3, West Virginia Insurance Commission 

Responses to Stakeholder and Public Comments. The Insurance Commission recognized the 

right of parties to a PEO agreement to assign this priority of coverage in the PEO agreement; 

however, the Insurance Commission sought to ensure that if this contractual duty was breached, 

employees would still have coverage and their claims would not fall back onto the Uninsured 

Fund. 3 See id. In light of West Virginia Code of State Rules §85-31-6, there can be no doubt 

that priority of coverage is mandated in the PEO context. In fact, even if this Court were to 

adopt Brickstreet's argument and find that West Virginia Code §33-46A-7 does not establish the 

necessity of the PEO agreement to establish priority of coverage, Brickstreet cannot avoid the 

clear mandate of priority of coverage in West Virginia Code of State Rules §85-31-6.3. 

II. Brickstreet's strained reading of West Virginia Code §33-46A-7 creates 
significant and burdensome administrative challenges, all of which can be 
avoided if this Court applies the statute as written. 

A. 	Brickstreet's proposed reading of West Virginia Code §33-46A-7 eliminates a 
significant incentive to using PEO agreements -- the ease with which 
workers' compensation claims may be administered. 

3 West Virginia Code of State Rules §85-31-6.4 provides, in pertinent part: "Under no circumstances shall 
this section be interpreted to have any legal effect on the terms, conditions or legal rights as between a ... PEO and 
client employer established pursuant to a valid PEO agreement. ..." 
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If this Court were to adopt Brickstreet's argument, it would essentially eviscerate 

subsection (a) of West Virginia Code §33-46A-7 by placing a tortured interpretation of the 

insurance policy above the letter of West Virginia law. For that matter, it would severely 

diminish, if not entirely eliminate, an important incentive for utilizing PEO agreements. No 

longer would PEO agreements provide the ability to reliably allocate workers' compensation 

coverage responsibilities between the PEO and the client-employer, a key benefit to these types 

of agreements. 

West Virginia Code §33-46A-7(a) clearly establishes the legal obligation of a PEO and a 

client-employer to designate in the PEO agreement either the PEO ill: the client-employer as the 

party responsible for providing and maintaining worker's compensation insurance to covered 

employees. By requiring the designation of one party, it is clear the Legislature sought to 

establish a priority of coverage, which allows the PEO arrangement to operate smoothly for 

PEOs, client-employers and covered employees. It clearly identifies the entity with whom a 

covered employee is to file a claim for workers' compensation benefits, as well as who will 

administer the claim, which includes, among other obligations, determining whether the claim 

will be accepted as compensable and making medical and indemnity payments. If this Court 

were to adopt Brickstreet's argument, the ease with which the PEO administrative process 

operates would be lost. Under Brickstreet's construction of the law, rather than looking to the 

PEO agreement to determine who is responsible for the claim, the parties would be required to 

interpret the language of multiple, complex insurance policies to attempt to determine which 

policy will cover the loss. This would not only complicate the claims process for the injured 

worker, but it would also regularly spawn protracted litigation between the insurers to determine 
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who is responsible for providing coverage and how any "shared" responsibility should be 

allocated - the latter of which would be replete with myriad disputes over, e.g., whether a claim 

is compensable, whether to authorize medical treatment, the amount of compensation, and the 

duration ofdisability.4 

It appears that as Mr. Gutierrez's claim has developed over the years, Brickstreet has 

grown weary of its extensive obligations to its insured EIN and Mr. Gutierrez, and it now seeks 

to identify an unsuspecting (and, in AlA's view) undeserving "partner" to share these 

obligations. However, by the plain dictates of West Virginia law and the PEO agreement in 

place, Brickstreet is forbidden from doing so. If Brickstreet felt its risk in insuring EIN was too 

great, it could have availed itself ofburden-sharing mechanisms such as reinsurance or a primary 

vs. excess arrangement that would limit the total loss it would experience in the event of claims 

like this one. Of course, it was up to Brickstreet to secure options like this at the outset of its 

relationship with EIN. That Brickstreet failed to do so does not mean it can now upend West 

Virginia law by simply deciding to slough off its burden to other parties who are not responsible 

for Mr. Gutierrez's claim. 

B. 	 Brickstreet's proposed reading of West Virginia Code §33-46A-7 fails to 
account for how and by whom claims would be administered. 

Brickstreet argues that West Virginia Code §33-46A-7(a) does not provide priority of 

coverage among the policies of insurance. According to Brickstreet, it is the terms of the 

insurance policies (as arbitrarily construed by one party) that govern which insurer is responsible 

for providing workers' compensation coverage to employees like Mr. Gutierrez. In the instant 

case, Brickstreet contends that both it and Zurich are to provide coverage to Mr. Guitierrez, 

4 This latter point will be explored more fully in the next section. 
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equally. However, it appears Brickstreet has not troubled itself to consider who, under such 

circumstances, would be responsible for administering the claim. It is anticipated that, in the 

instant case, Brickstreet would argue that it should administer the claim, as Section 2.3 of the 

PEO Agreement between E1N and Taggart Site Services states, in relevant part that "EIN ... 

shall administer all related workers' compensation claims." This notion is almost as troubling as 

the notion that Zurich should have any liability for this claim in the first place. 

Administration of workers' compensation claims is an important function that ensures an 

injured worker receives the medical and indemnity benefits to which he or she is entitled, in 

order to ameliorate the financial consequences of temporary disability and return to work as soon 

as medically appropriate. Appropriately, client-employers and their insurers are not likely to 

relinquish the right to administer workers' compensation claims to another, especially if, as 

Brickstreet alleges, those client-employers and their insurers are found to be responsible, in 

whole or in part, for those claims. The only plausible interpretation of this situation is that one 

party to the PEO agreement, in this case EIN, assumed the sole responsibility to obtain and 

maintain primary workers' compensation coverage on all covered employees it provided to the 

client company, in this case Taggart. 

Workers' compensation coverage provides medical care and reimbursement for a portion 

of lost wages to employees who suffer a work-related injury or illness. Once an injured worker 

reports an incident to his or her employer, the employer reports the claim to its workers' 

compensation insurer, who begins to administer the claim. A claims representative reviews the 

relevant documentation and medical reports and investigates the injured worker's claim to 

determine whether the injury or illness is compensable under West Virginia's workers' 
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compensation laws and whether the injured worker is entitled to receive benefits. The claims 

representative will also make a determination as to whether, based upon the medical evidence, 

the prescribed medical treatment and/or medical expenses are necessary and reasonably related 

to the injured workers' reported injury or illness. If this Court were to adopt Brickstreet's 

argument, this process would be upended because there would now be two entities administering 

the same claim. Neither claims administrator could fairly be deprived of its right to administer 

the claim, as each must be given the opportunity to investigate the injured worker's claim to 

determine its compensability under its respective policy, the law and any other contractual 

agreements that may exist between the two insureds. Further, there are questions in many 

workers' compensation claims as to whether medical treatment and/or expenses are necessary 

and reasonably related to the injured worker's claim. Certainly, by adding another claims 

administrator to the equation, one can expect that more disagreements and disputes will ensue, 

which, until resolved, will only serve to slow the claims administration process and possibly 

hinder the injured worker's prompt receipt of essential benefits. 

Notably, if this Court applies West Virginia Code §33-46A-7(a) as written, which is the 

position advocated by Zurich, none of these issues ever arise. As explained previously, if this 

Court applies Subsection (a) as written, i.e., as requiring a clear allocation of the responsibility to 

provide and maintain workers' compensation coverage for covered employees, then only one 

insurer/claims administrator is necessary. Indeed, in this case, only EIN's insurer, Brickstreet, 

should be responsible for the administration of the claim, as it is the insurer retained by EIN to 

fulfill its contractual duty to provide and maintain workers' compensation coverage for covered 

employees. The only scenario in which the client-employer Taggart's insurer, Zurich, should 
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administer the claim is if EIN breaches its contractual obligation to provide and maintain 

workers' compensation coverage for covered employees, triggering Taggart's ultimate, or 

secondary, liability for such coverage. 

Brickstreet's brief illustrates the short-sightedness and illogic of its argument. Refusing 

to acknowledge the plain intent of the statute to make either the PEO or the client-employer 

primarily responsible for workers' compensation coverage, Brickstreet posits that the "[T]he 

Legislature was obviously concerned with making sure that client-employers have workers' 

compensation insurance in place regarding the employees subject to a PEO agreement, so that no 

employees would 'fall through the cracks' and be denied access to workers' compensation 

benefits when such are needed. However, the Legislature demonstrated far less concern about 

the possibility that a client-employer might have duplicative coverage for the same workplace 

injury." See Brickstreet's Br. at 20. The reality is, if this Court applies West Virginia Code §33

46A-7(a) as written, which is the position advocated by Zurich, no covered employees "fall 

through the cracks." Moreover, there is no issue of "duplicative coverage." In other words, this 

issue of "duplicative coverage," which Brickstreet suggests "the Legislature demonstrated far 

less concern about," only arises with Brickstreet's tortured reading of the statute. This certainly 

indicates Brickstreet's reading does not comport with the Legislature's intent. See Cf Illinois 

Ins. Guar. Fund v. Virginia Sur. Co., 979 N.E.3d 503 (Illinois, pt Dist. 2012) ("[D]uplicative 

coverage and premiums would not provide a double benefit, but they would unnecessarily 

increase the cost of using a temporary staff, discourage reliance on temporary employment 

agencies, and give insurers a windfall whenever employees were loaned. We presume that the 
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legislature did not intend absurdity, inconvenience, or injustice. Sylvester v. Industrial Comm 'n, 

197 Ill. 2d 225, 232, 756 N.E.2d 822, 258 Ill. Dec. 548 (2001).") 

c. 	The implications of Brickstreet's argument could transcend the boundaries 
of the PEO marketplace, invading other areas of the law that allocate the 
responsibility for providing and maintaining workers' compensation 
coverage for certain employees. 

By seeking to override the plain language of West Virginia Code §33-46A-7, Brickstreet 

is essentially asking this Court to interpret the statute in a way that distorts the Legislature's clear 

intent. In doing so, Brickstreet seeks to evade its responsibility to pay all of the benefits due to 

Mr. Gutierrez, a duty it clearly assumed by virtue of its decision to insure EIN, which 

contractually agreed to provide (and did, in fact, maintain) primary workers' compensation 

coverage for Mr. Gutierrez. If the Court adopts Brickstreet's argument, other important facets of 

the well-functioning workers' compensation market may be thrown into turmoil. For instance, 

the ubiquitous and vitally important relationships between prime, or general, contractors and 

subcontractors could be profoundly and negatively impacted. After all, West Virginia Code 

§23-2-1d, which governs the respective workers' compensation liabilities of prime contractors 

and subcontractors, creates a backstop, much like that created in West Virginia Code §33-46A

7(b), to ensure that ifthe primarily responsible party defaults on its obligation to secure worker's 

compensation insurance, the injured employee will, nevertheless, have coverage. There, the law 

provides: 

For the exclusive purposes of this section, the term "employer" as defined in 
section one of this article includes any primary contractor who regularly 
subcontracts with other employers for the performance of any work .... In the 
event that a subcontracting employer defaults on its obligations to make payments 
to the commission, then the primary contractor is liable for the payments .... The 
Legislature finds that every prime contractor should be responsible to ensure that 
any subcontractor with which it directly contracts is either self-insured or 
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maintains workers' compensation coverage throughout the periods during which 
the services of a subcontractor are used and, further, if the subcontractor is neither 
self-insured nor covered, then the prime contractor rather than the Uninsured 
Employer Fund should be responsible for the payment of statutory benefits. 

See W. Va. Code §23-2-Id(a) and -Id(g). As with West Virginia Code §33-46A-7(b), the 

Legislature has made prime contractors ultimately liable for the employees of subcontractors 

should the subcontractors default on their responsibility to provide primary coverage. 5 If the 

Court were to adopt Brickstreet's argument, then it is all too likely that subcontractors and/or 

their insurers will look beyond the clear, unambiguous language of West Virginia Code 23-2

Id(a) to argue that prime contractors and their insurers must also provide primary coverage and 

share in the payments to injured employees of the subcontractors (particularly, as here, in high 

dollar value claims) because they had fallback coverage in place at the time of the workplace 

injuries. It is not unreasonable to speculate about how this argument could be made beyond the 

context of PEOs and West Virginia Code §33-46A-7, affecting other types of important 

economic relationships like those between prime contractors and subcontractors. In fact, should 

the Court adopt Brickstreet's argument, the phrase "shall ultimately be liable" would no longer 

create a backstop in the event the primarily liable entity defaults on its obligations, but rather 

impose an absurd and unworkable duty of providing duplicative coverage. 

A prime contractor's use of subcontractors is, as with PEO arrangements, fairly common 

practice, and is often crucial in permitting employers to conduct their day-to-day operations in a 

5 The West Virginia Legislature's use of different language when defining priority of coverage in West 
Virginia Code §23-2-ld(a) and -ld(g) is expected. By its very nature, the PEO/client-employer relationship 
demands a free market in which the parties may openly bargain for the terms that will govern their relationship. The 
West Virginia Legislature recognized that PEOs increase the opportunities of employers to develop cost-effective 
methods of satisfying their personnel requirements and providing employees with access to employment benefits. 
As a result, the West Virginia Legislature, while recognizing the need for priority among workers' compensation 
insurance policies, also recognized the need for PEOs and client-employers to determine this priority so as to ensure 
that the obligation to provide primary workers' compensation insurance to covered employees is allocated to the 
party most suited to assume the responsibility. 
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cost-effective manner. The adoption of Brickstreet's argument would not only dramatically 

diminish the unquestioned efficiencies and economic benefits gained through both of these 

mechanisms, but would fundamentally alter the risk calculus undertaken by potential insurers of 

client-employers and prime contractors. It seems a virtual certainty that no current insurer of a 

client company or prime contractor would have written such coverage if they had known there 

was even the slightest chance of being liable to pay all or some portion of the claims in the 

absence of the PEO's or the subcontractor's default on its responsibility to provide and maintain 

primary workers' compensation insurance. At the very least, those insurers would have 

accounted for the employees in question in the underwriting process and charged additional (and 

presumably much higher) premiums to account for the immediate risk of exposure in the event of 

a workplace injury. Allowing Brickstreet to now foist upon Zurich a portion of its responsibility 

after years have passed and Zurich was neither placed on notice of the claim nor given an 

opportunity to investigate for purposes of compensability, etc., would be patently unfair. Indeed, 

it would completely eviscerate the notion of contract certainty. 

D. 	 No analysis of the terms of Zurich's policy is warranted under the facts and 
circumstances of this case. 

Brickstreet suggests that the "Other Insurance" clauses of the Brickstreet and Zurich 

policies dictate that Zurich's policy pay an equal portion of Mr. Gutierrez's claim. However, an 

analysis of the "Other Insurance" clauses in this litigation is not warranted. First, as discussed 

above, the relevant statutory provisions clearly and unambiguously dictate a priority of insurance 

policies. In compliance with West Virginia law, the governing PEO agreement in this litigation 
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designated the PEO, EIN, as having the responsibility to secure workers' compensation 

coverage. As a result, there is no need for any analysis ofthe terms ofthe policies of insurance.6 

Second, even if this Court were to disregard the plain language of both West Virginia 

Code §33-46A-7 and the controlling PEO agreement, analysis of these clauses is still 

unnecessary. Based upon the briefings of the parties leading up to the submission of the certified 

questions to this Court, it appears that although Brickstreet's policy may have insured both EIN 

and Taggart, Brickstreet (the entity which investigated the claim and determined its 

compensability) accepted the claim on behalf of EIN as the responsible employer. In other 

words, it appears, based upon the prior briefings of these issues to date, Brickstreet determined 

that EIN alone was responsible for providing workers' compensation benefits to Mr. Gutierrez, 

the claimant. Mr. Gutierrez's injury was apparently reported to EIN, and EIN subsequently 

reported the claim to Brickstreet. At that juncture, Brickstreet began administering the claim, 

which presumably included an investigation of the facts and circumstances surrounding Mr. 

Gutierrez's workplace injury. At that time, Brickstreet had a number of different options as to 

what it could do with Mr. Gutierrez's claim, including (1) deny the claim as not being 

compensable, if the facts and circumstances, permitted; (2) deem the claim compensable and 

accept the claim on behalf of EIN; (3) deem the claim compensable and accept the claim on 

behalf of Taggart; or (4) deem the claim compensable and accept the claim on behalfofEIN and 

Taggart. It appears from the briefings that, after having investigated the claim, Brickstreet 

chose the second option, deeming the claim compensable and accepting it on behalf of EIN, 

6 As noted previously, even if this Court were to adopt Brickstreet's argument and find that West Virginia 
Code §33-46A-7 does not establish the necessity of the PEO agreement to establish priority of coverage, Brickstreet 
cannot avoid the clear mandate of priority of coverage in West Virginia Code of State Rules §85-31-6.3. As such, 
there still would be no need for any analysis of the terms of the policies of insurance. 
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identifying EIN as the employer responsible for the claim in the underlying workers' 

compensation proceeding. Accordingly, since 2012, Brickstreet has administered the claim, 

paying Mr. Gutierrez's medical bills and expenses and indemnity on behalf of EIN.7 

Moreover, Zurich's insurance policy does not insure EIN. Rather, it only Insures 

Taggart. In the instant case, under the facts and circumstances available, the Brickstreet and 

Zurich policies do not insure the same insureds or the same risks at issue in this litigation. As a 

result, Zurich's policy cannot be triggered by virtue of the "Other Insurance" clause. Indeed, 

under these circumstances, if the Court were to require Zurich to assume responsibility for 

sharing the costs of Mr. Gutierrez' claim despite the fact that its policy affords no coverage to 

EIN, contract certainty in insurance policies would be obliterated. Such a decision would force 

Zurich to insure an unknown, uncontemplated risk for an un contemplated party. This misuse of 

the "Other Insurance" clause could have a spillover effect into other areas such as the general 

litigation context, wherein tortfeasors could attempt to invoke the "Other Insurance" clause to 

seek coverage for the tortfeasor's liability from another possibly responsible party's insurance 

company despite the fact the tortfeasor was never contemplated under the policy and the other 

possibly responsible party is not a party to the litigation. This is not a precedent this Court 

should set. 

In all contracts, parties expect to have the fundamental nature of the bargain into which 

they have entered upheld. This is especially true in the insurance industry. Insurance companies 

provide a broad array of risk-spreading functions that are vitally important to businesses that are 

7 It appears that Brickstreet seeks to disavow its representation of EIN as the only responsible employer, in 
part, by arguing that the mere fact Mr. Gutierrez submitted the claim to EIN. However, a claimant's perception of 
who is the responsible employer should have no bearing on this analysis, as Mr. Gutierrez cannot "name" only the 
PED as the responsible employer when filing a workers' compensation claim. Simply put, Brickstreet has a duty to 
investigate a claim to determine whether it is compensable, and, if it is, to also determine the responsible employer. 
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the cornerstone of the economies of West Virginia and other states. They help their policyholders 

to efficiently manage their liabilities by assuming risk and paying the claims covered by their 

insurance policies. Contract certainty in this context is essential, as it provides clarity for 

consumers and insurers alike in both defining and allocating the risk to be managed. 

Brickstreet's argument threatens this crucial principle and must be rejected by this Court. 

CONCLUSION 

For the reasons above, amICUS respectfully request that this Court answer Certified 

Questions 2 and 3 as follows: 

Certified Question #2: Yes, the PEO statute establishes that the policy held by the party 
designated in the PEO agreement to obtain workers' compensation coverage shall take 
priority over coverage provided by the non-designated party, precluding the PEO and 
client-employer from agreeing to provide shared coverage; and yes, the PEO statute 
establishes that when the PEO is the designated responsible party, the client-employer'S 
workers' compensation coverage is triggered only upon the PEO's failure to provide 
coverage. 

Certified Question #3: No, when a PEO is named as the sole employer in a workers' 
compensation claim, the "other insurance" clause in the PEO's workers' compensation 
insurance policy does not require the client-employer'S insurer to pay a portion of 
benefits, when the PEO is not an insured party under the client-employer's policy. 
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