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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST vmGIl~j;(,! 

STEEL OF WEST VlRGINIA, INC. 2017 APR 19 PH I: 03 

Petitioner, 

v. 	 Civil Action No. 16-AA-I00 
(Ap. Doc. No. 16-HC-02) 
(CON File #14-2-10375-A) 

. WEST vrnGINIA HEALTH CARE AUTHORITY Honorable James C. Stucky 
and 

CABELL HUNTINGTON HOSPITAL, INC. 

Respondent(s). 

FINAL ORDER 

On November 2, 2016, Petitioner Steel of West Virginia, Inc. ("SWVA"), filed its 

Petition for Appeal in tbis Court, seeking reversal of the West Virginia Health Care Authority's 

(the "Authority") Order and the Decision of the Office of Judges ("OOJ") granting a Certificate 

.... of Need ("CON") to Cabell Huntington Hospital ("CHH"), or, in the alternative, to remand this 

matter back to the Authority for further consideratipn. After reviewing the entire record of this 
, 

matter, the memoranda of law filed by both parties, and considering the applicable legal 

authority, this Court hereby AFFIRMS the·administrative decisions of the West Virginia Health 

Care Authority and the Office pfJudges. 
" 

PROCEDURAL mSTORY 

1. St. Mary's Medical Center, Inc. ("St. Mary's") is a 393 bed acute care hospital located in 

Huntington, West Virginia. The Sisters of the Pallottine Missionary Society have operated 8t. 

Mary's since 1924. Pallottine Health Services, Inc. ("PHS") is currently the sole member of st. 

Mary's . 

. 2. In the spring of2013, PHS decided to sell St. Mary's. 
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3. PHS used a request for proposal (''RFP'') process that involved identifymg potential 

buyers and asking them to submit bids. 

4. In May 2014, CHH and other hospital systems, including not-for-profit, for-profit, and 

Catholic systems, submitted bids to purchase st. Mary's. 

5. CHH is a 303 bed acute care hospital located in Huntington, West Virginia. 

6. On November 7, 2014, CHH, PHS and St. Mary's signed a written agreement whereby 

CHH would replace .pHS as the sale member of SMMC, and, in effect, acquire St. Mary's, and 

St. Mary's two subsidiaries. 

7. On December 23,2014, and March 31, 2015, CRR filed a Letter of Intent and Amended 

Letter of Intent, respectively, with the Authority, providing notice of its intent to pursue the 

acquisition and consolidation described above. The Authority assigned this matter CON File 

#14-2-10375-A. 

8. On April 30,2015, the Authority received CHH's CON Application (the "Application") 

and appropriate filing fee. On April 30, 2015, the Authority deemed the application complete, 

and on May 1, 2015, issued the Notice ofReview. 

9. Because the amount of the proposed deal triggered the Federal Trade Commission's 

(''FTC'') merger review jurisdiction, the FTC initiated a review of the proposed acquisition for 

antitrust violations. 

10. On May 28, 2015, SWV A requested to be treated as an affected party and to be heard at a 

public hearing pursuant to W. Va. C.S.R. § 65-7-11.9. The Authority granted this request on July 

23,2015. 

11. On July 31, 2015, the West Virginia Attorney General, PHS, St. Mary's, and CHH 

announced that they had entered into an Assurance of Voluntary Compliance to provide 
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oversight over the combined hospital post-merger, including a commitment by the merged 

hospital to temporarily keep its rates below the Authority's benchmark rates for a certain period. 

12. On September 24, 2015, SWVA requested documents provided by CHH to the FTC in 

connection with the FTC's review of the merger. Pursuant to W. Va. C.S.R. § 65-7-11.16. 

SWV A also requested the Authority issue a subpoena duces tecum to Sl Mary's for ~everal 

categories of documents, including the identity of the alternative bidders, documents relating to 

the alternative bids, and documents sent by S1. Mary's to the FTC. 

13. On October 28,2015, the Authority announced that it would issue a molded subpoena, 

omitting the pertinent requests. 

14. On November 4, 2015, the CHH, PHS, st. Mary's and the West Virginia Attorney 

General entered into an amended Assurance ofVoluntary Compliance tha~ inter alia, lengthened 

the period of time for which the merged hospital would keep its .rates below the Authority's 

benchmark rates. 

15. On November 5, 2015, the FTC filed an administrative complaint against CHH, PHS, 

and 8t. Mary's, alleging that the proposed acquisition would create a monopoly of general acute 

care inpatient hospital services and outpatient surgical services in the Huntington area in 

violation of federal antitrust laws. 

16. The Authority proceeded to take up the Application, holding a prehearing conference on 

December 16, 2015, and convening the public hearing on this matter on December 21,2015 at 

the Authority's offices. 

17. During the first day of the hearing, CHH.presented its case-in-cruef and the testimony of 

several witnesses. The hearing reconvened on December 22,2015, during which CHH concluded 

its case and SWV A presented its case and called several witnesses, including Elizabeth Gross, 
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the health care benefits manager at SWV A. SWVA :rested its case and CHH did not present any 

rebuttal. The Authority then closed the record. 

18. The parties submitted post-hearing briefs to the Authority on January 22, 2016. On 

January 29,2016, the parties submitted reply briefs and proposed decisions to the Authority. 

19. On March 16,2016, the Authority entered an order approving CHH's CON application. 

20. The Authority concluded that rate regulation and the Assurance ofVoluntary Compliance 

sufficiently protected consumers from "arbitrary and unjustified increase in prices as a result of 

the transaction." 

21. On April!l, 2016, SWV A filed a motion to reconsider the Authority's Order, which the 

Authority denied on June 29,2016. 

22. Following briefing and argument before the Office of Judges ("OOJ"), the OOJ affirmed 

the Authority's decision to issue the CON. 

23. On July 6, 2016, the FTC dismissed the administrative complaint without prejudice and 

issued a statement. FTC's Statement expressly recognized that mergers may result in lower 

prices, improved quality, enhanced services, or new products, as previously stated in their 

Horizontal Merger Guidelines. 

24. On November 2, 2016, SWV A filed this Petition for Appeal asserting three Assignments 

ofEITor: 

• 	 The Authority and the OOJ violated West Virginia Code § 16-2D-6(e)(1) by failing to 
consider alternatives in terms of cost, efficiency, and appropriateness, to the proposed 
transaction, and failing to require CHH to present any evidence regarding such 
alternatives. 

• 	 The Authority and the OOJ violated West Virginia Code §§ 16-2D-5 through 6 by 
failing to consider the impact of the proposed transaction on competition. 
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o 	 The Authority and the OOJ misapplied West Virginia Code § 16-2D-9(a) and § 16
2D-6(e)(4) in determining that.the proposed transaction was needed and that patients 
would have serious problems accessing services absent the merger. 

25. Upon filing its Petition, SWV A also filed a Motion to Stay this administrative proceeding 

pending the outcome of a related matter pending before the Supreme Court of Appeals. That 

matter relates to a September 2, 2015 Freedom of Information Act request submitted by SWV A 

to the Office of the Attorney General, seeking certain public records related to the acquisition at 

issue in this appeal. After refusing to produce public documents to SWV A that the Attorney 

General asserted were exempt from production, SWVA was forced to file suit pursuant to the 

Freedom of Information Act to compel the Attorney General produce the public documents. See 

Steel of West Virginia, Inc. v. Morrisey, Civil Action No. 15-C-2214, Circuit Court of Kanawha 

County (or alternatively, the ''FOIA'' case). 

26. By Order dated October 28, 2016, the Circuit Court of Kanawha County ordered the 

Attorney General to produce eighty-nine documents related to the proposed merger. Among the 

records ordered to be produced are those documents relating to bids submitted to St. Mary's 

Medical Center by other hospital systems and other interested buyers. 

27. Both the Attorney General and St. Mary's currently are seeking appellate review of this 

Order. 

28. On November 2, 2016, SWVA's filed a Motion to Stay. SWVA asserted that the 

resolution of the FOIA case is inextricably intertwined with the CON appeal. Because the 

documents that the Circuit Court ordered to be produced form an integral part of the 

Assignments of Error raised in this appeal, SWV A sought a delay in the prosecution of its own 

petition for appeal pending the resolution of the FOIA case. 
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29. On March 28, 2017, this Court heard the arguments by counsel, and denied SWVA's 

Motion to Stay, asserting the docUD.1ents sought are beyond the purview of the Court's appeal 

and should not be the basis for halting the administrative appeals process. 

STANDARD OF REVIEW 

This Court's review of this administrative appeal is governed by West Virginia Code § 

29A-5-4(g), which provides: 

The court may affinn the order or decision of the agency or remand the case for 

further proceedings. It shall reverse, vacate or modify the order or decision of the 
agency if the substantial rights of the petitioner or petitioners have been 

prejudiced because the administrative findings, inferences, conclusions, decision 
or order are: 

(1) 	In violation of constitutional or statutory provisions; or 
(2) 	In excess of the statutory authority or jurisdiction of the agency, or 
(3) Made upon unlawful procedures; or 
(4) Affected by other error oflaw; or 
(5) Clearly wrong 	in view of the reliable, probative and substantial 

evidence on the whole record; or 
(6) Arbitrary or 	capricious or characterized by abuse of discretion or 

clearly unwarranted exercise of discretion. 

1ms Court must "determine whether the agency decision was rational and based on 

consideration of the relevant factors." Princeton Cmty. Hosp. v. State Health Planning, 174 W. 

Va. 558, 564, 328 S.E.2d 164, 171 (1985). 

This Court will review questions of law de novo. See W. Va. Health Care Cost Review 

Auth. v. Boone Mem. Hosp., 196 W. Va. 326, 334-35,472 S.E.2d 411, 419-20 (1996). Where the 

Legislature has clearly spoken on an issue, and its intent is clear, the agency's decision will be 

reversed unless it conforms to that intent. See id. at 329, 472 S.E.2d at 414. However, when 

terms found within a statute are undefined, such undefined terms in said statute do not create 
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ambiguity. Undefined terms in a statute must be given their common, ordinary and accepted 

meaning." SyL Pt. 6, State ex ref. Cohen v. Manchin, 175 W.Va. 525,533 (1984). 

Evidentiary rulings, or findings of fact, will be reversed only if they are clearly wrong. 

See Stewart v. W Va. Bd. ofExam 'rs for Registered Profl Nurses, 197 W. Va. 386, 389, 475 

S.E.2d 478,481 (1996). However, West Virginia Code § 29A-5-4 requires this Court to consider 

all of the "reliable, probative and substantial evidence on the whole record[.]" The "clearly 

wrong" standard of review under W. Va. Code §29A-5-4(g) (2015) has also been held to be a 

deferential one which presumes that an administrative agency's actions are to be upheld as long 

as they are supported by substantial evidence or by a rational basis. Frymier-Halloran v. Paige, 

458 S.E.2d 780, 788 CW. Va 1995). A reviewing court is not free to substitute its own evaluation 

of the administrative agency's factual findings under this standard of review, regardless of 

whether the reviewing court would have reached a different conclusion upon the same set of 

facts. Rather, where there are two permissible views of the evidence, the agency's findings of 

fact must be upheld. Frank's Shoe Store v. W. Va. Human Rights Comm., 365 S.E.2d 251,254 

rw. Va. 1986), citing Anderson v. City ofBessemer City, 470 U.S. 564, 573 (1985). Although 

this review is limited, judicial review must not become judicial abdication, and a reviewing court 

must carefully consider each case to determine whether deference is warranted. Appalachian 

Power Co. v. State Tax Dep't, 195 W. Va. 573, 589. This Court understands that with any 

delegation some degree of deference must be afforded. 

FINDINGS OF FACT 

This Court has reviewed the findings of fact contained in the Authority's Decision in 

light of the record filed herewith, including both the transcript of the hearing as well as the 

numerous reports and documents filed by the parties. It is noted that several documents and parts 
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of the transcript were sealed below by the Authority, and all of this information has been 

considered by this Court as well. 

After mature consideration, the Court finds substantial evidence to support the 

Authority's findings offact in this matter, including all of the following: 

1. The proper service area for the CHR Application consists of the folloViring counties: 

Cabell, Lincoln, Mason, Mingo, Putnam, Wayne, and Lawrence (Ohio). 

2. CHH's Application presented a comprehensive analysis of national trends in health care 

based upon current market conditions. 

3. These current market conditions foster and promote consolidation of health care entities 

to achieve greater operational efficiencies and enhanced quality of care. 

4. CHH's third party expert, The Camden Group, prepared a comprehensive analysis of the 

potential savings, efficiencies, and quality improvements that could be achieved through a 

combination ofCHH and st. Mary's. 
; 

5. The Camden Group report identified numerous areas of duplication and inefficiency now 

existing as a result of the separate operation of the two hospitals, located only three miles apart. 

6. Based upon The Camden Group report, as well as the testimony of CHR's various 

witnesses, the proposed combination of CHH and St. Mary's will: (i) reduce duplication, (ii) 

increase efficiency, (iii) improve quality and coordination of care, (iv) allow for greater 

recruitment of health care professionals, (iv) promote more effective management of population 

health, (v) enhance existing programs of health science education at CHH, St. Mary's, and 

Marshall University, and (vi) expand access to essential acute care services. 
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7. Regarding the issue of cost and efficiency, The Camden Group report documented that by 

eliminating unneceS$ary duplication and consolidating certain service lines between the 

hospitals, the hospitals could save millions ofdollars on an ongoing, annual basis. 

8. Regarding the issue ofquality, these consolidated service lines will allow patient volumes 

to be concentrated at" one of the hospitals or the other, consistent with the substantial body of 

scientific literature which finds that higher patient volumes generally result in increases in the 

quality of care delivered. 

9. Regarding the issue of expanded patient access, the larger volumes of patients in the 

consolidated service lines will enhance the hospitals' ability to recruit highly-trained 

sub specialists, thereby providing local residents improved access to complex, specialized health 

care services for which they must now travel to Columbus, Cincinnati, Lexington, or elsewhere 

to receive. 

10. The proposed combination ofCHH and st. Mary's will preserve St. Mary's identity as a 

faith-based institution. 

11. The proposed combination of CHH and 81. Mary's is financially feasible. 

12. The Assurance of Voluntary Compliance ("AVe") is an agreement entered into between 

CHH, St. Mary's, and the West Virginia Attorney General that inc1:udes a number of agreed 

economic limitations upon the operation of the hospitals post-transaction. 

CONCLUSIONS OF LA\V 

As previously stated, review of conclusions of law in an administrative appeal under W .. 

Va Code §29A-5-4(g) (2015) is considered de novo. W. Va. Health Care Cost Review Auth. v. 

Boone Mem. Hosp., 196 W. Va. 326, 334-35, 472 S.E.2d 411, 419-20 (1996). In discussing the 
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deference to be accorded to a predecessor agency of the Authority under the CON program,l the 

West Virginia Supreme Court of Appeals has stated that a determination of matters within that 

agency's area of expertise is entitled to substantial weight. Princeton Cmty. Hasp. v. State 

Health Planning, 174 W Va. 558, 564, 328 S.E.2d 164, 171 (1985). The Court must give due 

deference to the agency's ability to rely on its own developed expertise. Ethyl Corporation v. 

EPA, 541 F.2d 1 (D.C. Cir. 1979), cert. denied, 426 U.S. 941 (1976). 

The Supreme Court ofAppeals has clarified that judicial review of an agency's decision

making authority involves two separate but interrelated questions, only the second of which 

furnishes an occasion for agency deference. A reviewing court first must ask whether the 

Legislature has directly spoken to the precise question at issue. Chevron U.S.A., Inc. v. Natural 

Resources Defense Council, Inc., 467 U.S. 837 (1984); HCCRA v. Boone Memorial Hospital, 

472 S.E.2d 411,422 (W. Va. 1996). If the intention of the Legislature is clear, that is the end of 

the matter, and the agency's position must be upheld ifit conforms to the Legislature's expressed 

intent. 

If legislative intent is not clear, a reviewing court may not simply impose its own 

construction of a statute or a legislative rule. Rather, if a statute or legislative rule" is silent or 

ambiguous with respect to the specific issue, the second question for the reviewing court is 

whether the agency's answer is based upon a permissible construction of the statute. If it is, then 

the interpretation of the statute by the agency charged wit:b- its administration is given grel:~.t 

deference and weight. Appalachian Power Co. v. State Tax Department, supra at p. 433; HCCRA 

v. Boone Memorial Hospital, supra at pp. 421-422. However, when terms found within a statute 

I The CON program was formerly administered by the State Health Planning and Development Agency ("SHPDA") 
until 1983. In 1983, the Authority was empowered with overseeing the CON program. See, W. Va. Code § 16-29B
11 (2015). 
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are undefined, such undefined terms in said statute do not create ambiguity. Undefined tenus in a 

statute must be given their common, ordinary and accepted meaning." SyI. Pt. 6, State ex reI. 

Cohen v. Manchin, 175 W.Va. 525, 528 (1984). If such agency interpretation is in accordance 

with the Courts detennined ordinary and accepted meaning, then and only then will the Court 

allow such statutory construction to continue. 

FINDINGS 

In this appeal, SWV A has presented the following issues for review by this Court: 

1. Whether the Authority erred in determining that the Application is the 
superior alternative in terms of cost, efficiency, and appropriateness pursuant to 
W. Va. Code § 16-2D-6(e)(1) (2015)? 

2. Whether the Authority erred in failing to properly consider the issue of 
competition pursuant to W. Va. Code § 16-2D-5(d) and (e) (2015), and § 16-2D
6(a)(16) and (a)(17) (2015)? 

3. Whether the Authority erred in determining that the Application is needed 
under W. Va. Code § 16-2D-6(a)(3) (2015) and § 16-2D-9(a) (2015), and that 
patients will experience serious problems in obtaining care ofthe type proposed in 
the absence ofthe Application pursuant to W. Va Code § 16-2D-6(e)(4) (2015)? 

In considering these three issues, the Court notes that the CON program exists by virtue 

ofW. Va. Code § 16-2D-1, et seq. (2015), and jurisdiction over this program is indeed vested in 

the Authority. See, W. Va. Code § 16-29B·ll (2015). Prior to an acquisition of a health care 

facility, such as a hospital, the West Virginia CON law requires the buyer, in tbis case CHH, to 

obtain a CON from the Authority pursuant to W. Va. Code § 16-2D-3(b)(1) (2015). In 

considering the Application at issue, the Authority must be guided by the statutory purposes of 

the CON law to contain and reduce costs by avoiding the unnecessary duplication of institutional 

health services, and to ensure that any approved institutional health service satisfies an 

acceptable type, level, quality of care, and feasibility of providing such care in order to obtain 

approval. See, W. Va. Code § 16-2D-1 (2015). 
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A. "Superior Alternatives" Issue 

w. Va. Code §16-2D-6(e) (2015) requires the Authority to detennine "that superior 

alternatives to the services in terms of cost, efficiency and appropriateness do not exist and that 

development of alternatives is not practicable." SWV A contends that the Authority failed to 

consider alternatives in tenns of cost, efficiency, and appropriateness, and specifically erred in 

refusing to consider alternative bids or purchase offers for St. Mary's. SWVA faults the 

Authority for relying upon certain of its previous administrative decisions, namely, the LifePoint 

decisions? In all four of the LifePoint decisions, the affected persons challenging the hospital 

acquisition sought access to bid documents through the discovery process and the Authority 

refused to allow discovery of the bid documents because they were not relevant to the underlying 

CON process. The Authority made the same ruling here. 

Tbis Court disagrees with SWVA that the Authority's reliance upon its prior LifoPoint 

precedents was misplaced. The CON law was never intended to serve as a legal review process 

over how a private corporation conducts the sale of its own property. Under the CON law, it is 

the acquiring party which must seek CON approval. Conversely, in a bid process for the sale of 

a hospital, the acquiring party submits a bid, but does not conduct the bid process, which is the 

selling hospital's task. The selling hospital maintains the bids as confidential so as to enable it to 

negotiate the best possible terms. The acquiring party only has knowledge of the terms of its own 

bid and does not know the terms or even existence of any other bids. This Court concurs with 

2 See, In re:LifePoint WV Holdings, Inc., and LifePoint WV Ltd. Partner, LLC, and St. Francis Hasp., CON File 
#05-3-8115-A, Decision (Mar. 17,2006); In re: LifePoint WV Holdings, Inc., and LifePoint WV Ltd. Partner, LLC, 
and St. Joseph's Hosp., CON File #05-3-8116-A, Decision (Mar. 17,2006); In re: LifePoint WV Holdings, Inc., and 
LifePoint WV Ltd. Partner, LLC, and Raleigh Gen. Hosp., CON File #05-3-8117-A, Decision (Mar. 17,2006); In 
re: LifoPoint WV Holdings, Inc., and LifePoint WV Ltd. Partner, LLC, and Putnam Gen. Hasp., CON File #05-3-
81I8-A, Decision (Mar. 17,2006). 
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the Authority; to require an acquiring party to access and publicly disclose information from the 

other bids rejected by the seller would effectively destroy the entire purpose of a secretive 

bidding process, and ruin the seller's future negotiating power in the event that the transaction 

did not gain CON approval. 

This Court further concurs that the rejected bids from a previously conducted bid process 

are false alternatives, hypotheticals, which cannot be relied upon. The old bids submitted prior to 

8t. Mary's choosing CHH are obsolete and not relevant to detennine whether superior 

alternatives exist. As stated in the Authority's Decision, a hospital acquisition must have a 

willing buyer and a willing seller. In re: Signature Hospital, LLC, CON File #06-5-8401-A, 

Decision (N.larch 14, 2007). Effectively, these old bids are no longer ''practicable'' within the 

meaning ofW. Va. Code § 16-2D-6(e)(1) (2015) precisely because they have been rejected by 

8t. Mary's and PHS. 

8WV A further contends that the Authority improperly failed to consider its prior 

administrative decision in In re: Appalachian Regional Healthcare, Inc. and ARH Tug Valley 

Health Services, Inc., CON File #14-2-10123-A, Decision (Apr. 29, 2015) (the "ARHDecision") 

However, a careful review of the ARH Decision reveals stark differences from the instant matter. 

In the ARH Decision, there were no competing bids being sought as alternatives. The 

ARH Decision revolved around the proposed closure of a West Virginia hospital and whether 

ARH had considered alternatives to closure, such as a shared services arrangement 

Here, there is no closure being anticipated, only a sale to a third party. CHH's only 

choice is to purchase 8t. Mary's or not purchase 8t. Mary's. SWV A criticizes CHH for not 

investigating whether it could take steps short of acquiring 8t. Mary's, such as creating 

standardized practice protocols or entering into some other type of "affiliation" short of a full 
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merger. The reality is that PHS is not looking for anything other than an outright sale of st. 

Mary's. To presume such alternatives to be viable would run contrary to S1. Mary's own 

initiatives. These other alternatives are simply not "practicable" within the meaning of W. Va. 

Code § 16-2D-6(e)(1) (2015) because they would have been ignored by PHS. Accordingly, the 

ARH Decision does not provide the same guidance as the LifePoint cases in the current situation. 

CHH presented substantial evidence to support the superiority of its proposal from a cost, 

efficiency, and appropriateness standpoint. The Camden Group Report comprehensively 

demonstrates how the combination of CHH and St. Mary's will save millions in costs, reduce 

unnecessary duplication, enhance efficiency, and improve quality. In addition, this Court notes 

that the AVC entered into with the West Virginia Attorney General will place significant 

economic limitations upon the operations of the hospitals post-transaction, thereby benefitting 

local consumers. Accordingly, this Court finds the Authority's six-page discussion and 

resolution of the superior alternatives issue under W. Va. Code § 16-2D-6(e)(I) (2015) to be 

reasonably decided with expertise, supported by substantial evidence, and entitled to deference 

on appeal. Examining the plain language ofW. Va. Code Ann. § 16-2D-6, this Court finds that 

the Legislature intended the Authority to look at the alternatives presented in the Application. 

Furthermore, in the construction of a legislative enactment, the intention of the legislature 

is to be determined, not from any single part, provision, section, sentence, phrase or word, but 

rather from a general consideration of the act or statute in its entirety. Syl. Pt. 5, Randy 

Waug/z/Waugh's Mobile Home Park v. Morgan Cty. Emergency Med. Services Bd., Inc., 236 

W.va. 468, 781 S.E.2d 379 (2015). Therefore, to truly examine the intent ofW. Va. Code § 16

2D-6(e)(l), one must look at 16-2D-6 as a whole. Section 16-2D-6(c) states "[c]riteria for 

reviews may vary according to the purpose for which a particular review is being conducted or 
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the types of~ealth services being reviewed." This justifies the differences in scenarios found in 

LifePoint and ARH. The delegation to this Authority most certainly cannot be set on a one-size 

fits all standing. The expertise of the Authority is recognized by 16-2D-6(c) and its ability to 

vary amongst certain situations. 

B. The Competition Issue 

SWVA next argues that the Authority erred by failing to consider the impact of the 

proposed transaction on competition. It asserts that the CON law directs the Authority to "give 

priority" to advancing "actions which would strengthen the effect of competition on the supply 

of [health care] services," citing W. Va. Code § 16-2D-5(d) (2015). Instead of following this 

alleged directive, SWV A claims that the Authority ignored the issue of competition, and in 

particular, ignored SWV A's allegations about the potential anti-competitive effects of the 

proposed transaction. The Court does not find this argument as being substantiated when viewed 

in the light ofthe entire record below. 

We must begin with a true and accurate reading ofW. Va. Code § 16-2D-5(d) as a whole. 

West Virginia Code § 16-2D-5(d) states: 

For health services for which competition appropriately allocates supply 
consistent with the state health plan, the state agency shall, in the performance of 
its functions under this article, give priority, where appropriate to advance the 
purposes of quality assurance, cost effectiveness and access, to actions which 
would strengthen the effect of competition on the supply of the services. 

(2015) (Emphasis added). 

A fair reading of the Authority's Decision reveals that it certainly did not ignore the issue 

of competition, as evidenced by an entire section entitled "Competition" discussing the issue in 

detail at pages 29-32 of the Decision. The Authority even acknowledged the anti competitive 

allegations of SWVA, and the testimony of its expert, Dr. Robert Town, regarding the possibility 
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that the hospitals could leverage their added bargaining power to drive up hospital rates to 

consumers and their third party payers. 

What the Authority did, however, was exercise its discretion in a manner in which the 

issue of competition was not given priority, but was instead subordinated to other important 

policy 	concerns under the CON law. The CON law specifically grants the Authority this 

discretion in W. Va. Code § 16-2D-6(a)(16) and (a)(17) (2015). Those subsections provide the 

following: 

(16) In accordance with section five [ § 16-2D-5] of this article, the factors 
influencing the effect of competition on the supply of the health services being 
reviewed; 

(17) Improvements or innovations in the financing and delivery of health 
services which foster competition, in accordance with section five [ § 16-2D-5] 
of this article, and serve to promote quality assurance and cost effectiveness. 

(Emphasis added) 

The references to W. Va. Code § l6-2D-5 (2015) above are instructive, because W. Va. 

Code § 16-2D-5(d) and (e) (2015) establish the need for the Authority to make two judgments: 

(i) 	 whether competition appropriately allocates supply in accordance with the 
State Health Plan; and 

(ii) 	 if it determines the competition appropriately allocates supply in 
accordance with the State Health Plan, whether it is appropriate to advance 
the purposes of quality" assurance, cost effectiveness, and access to give 
priority to actions strengthening the effect of competition. 

It is only ifboth questions are answered in the affirmative must the Authority give priority to 

actions which would strengthen the effect of competition. Clearly, the Legislature vested in the 

AuthoritY"broad discretion as to the role which competition should play in its CON decisions. 

The Authority's Decision makes it abundantly clear that, in the case of hospital 

acquisitions, it does not believe that competition appropriately allocates the supply of services in 

accordance with the State Health Plan. The Authority stated in: 
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Historically, in hospital acquisitions, the Authority has not given priority to 
factors impacting the effect on competition. Instead, the Authority has looked to 
other factors such as cooperation and collaboration to advance the purpose of 
quality assurance, cost effectiveness, and access pursuant to West Virginia Code 
§ 16-2D-5(e). 


(Ex. 89, p. 30).3 


Additionally, FTC's Statement expressly recognized that mergers may result in lower 

prices, improved quality, enhanced services, or new products, as previously stated in their 

Horizontal Merger Guidelines. 

After noting SWV A's argument and the allegations ofDr. Town that the project would be 

anti-competitive and result in increased prices to consumers, the Authority determined: 

The Authority rejects SWV A's arguments· about competition. The Authority has 
discretion to consider the weight competition should be given and historically has 
not given it priority in hospital acquisition cases. It is not inclined to do so in this 
hospital acquisition either for the reason that it is the public policy of this state to 
avoid unnecessary duplication ofservices and to contain or reduce increases in the 
cost of delivering health services. W. Va. Code § 16-2D-l(a). In the present 
case, this policy is best served by the proposed acquisition. 

(Ex. 89,pp.31-32) 

This Court finds that the Authority's ruling on competition was a permissible exercise of 

its discretion and interpretation of the CON law, and was based upon the agency's accumulated 

experience and expertise in the health care industry. Further, the Authority thoroughly and 

properly evaluated the issue of competition in its Decision, including its discussion of the A VC, 

and its conclusions are supported by substantial evidence. Accordingly, this Court grants the 

Authority's ruling on the competition issue deference and weight. 

SWV A attempts to bolster its arguments about the alleged anti -competitive effects of this 

proposed transaction by pointing to the passage of Senate Bill 68 during the 2016 Regular 

3 All citations to exhibits refer to the exhibits introduced and made p'iut of the record at the agency level below, 
which in turn have been made part of the record in this proceeding. Exhibit 89 refers to the Decision ofAuthority 
granting CON on 3116116. 
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Legislative Session, abolishing hospital rate review4 in West Virginia. SWV A states that to the 

extent the Authority relied upon its now abolished rate authority as an instrument to protect 

consumers, it was clearly wrong. However, this Court's reading of the Decision reveals that the 

Authority did not rely upon its rate-making powers to justify its award of the CON to CHH. 

Nowhere in the entire Decision, including the section discussing competition, did the Authority 

identify rate review as a factor that it was relying upon. SWV A's proposition is unfounded when 

compared to the record's substantial evidence. 

SWV A also makes the argument that the A VC is no longer legally enforceable as a result 

of the passage of Senate Bill 597 during the 2016 Regular Legislative Session. It bases this 

argument on the fact that the new West Virginia Cooperative Agreement Law ("WV CAL,,)5 

embodied in Senate Bill 597 exempts certain transactions from state and federal antitrust 

enforcement if they receive prior approval from both the Authority and the West Virginia 

Attorney General. Because the proposed transaction involving CHH and 8t. Mary's has gained 

approval under the WV CAL, and is now exempt from antitrust enforcement pursuant to W. Va. 

Code § 16-29B-26 (2016), SWV A argues that the A VC must fail for lack of consideration. 

8WV A overlooks the fact that when the proposed transaction was being inyestigated by 

the West Virginia Attorney General under the state's antitrust laws the Attorney General 

concluded his investigation by agreeing to forego an enforcement action and instead enter into 

the AVC, as authorized under W. Va Code § 47-18-22 (2015). His enforcement forbearance at 

the time was clear consideration to support the A VC, which was immediately effective by its 

own terms. SWV A also ignores the substantial ongoing, active state supervision of a cooperative 

agreement required by the WV CAL after approval, as detailed in W. Va. Code §16-29B-28(g) 

4 Hospital rate review was previously set forth in W. Va. Code § 16-29B-19 through § 16-29B-24 (2015). 
5 The WV CAL is set forth in W. Va Code § 16-29B-26 through § 16-29B-28 (2016). 
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(2016).6 Many of these areas of supervision coincide with the economic activities circumscribed 

in the AVC. It is even possible under W. Va. Code §16-29B-28(g)(1)(F) (2016) for the 

cooperative agreement approval to be revoked, thereby eliminating antitrust immunity altogether. 

To remove any doubt about the continued legal enforceability of an AVC under Senate 

Bi1l597, the Legislature provided the following in the WV CAL: 

An agreement entered into by a hospital party to a cooperative agreement and any 
state official or state agency imposing certain restrictions on rate increases shall 
be enforceable in accordance "ith its terms and may be considered by the 
authority in determining whether to approve or deny the application. 
Nothing in this chapter shall undermine the validity of any such agreement 
between a hospital party\ and the Attorney General entered before the effective 
date ofthis legislation. 

W. Va. Code §16-29B-28(i)(1)(A) (2016) (emphasis added). 

The clear intent of the Legislature was to give state officials like the West Virginia 

Attorney General the flexibility needed to best implement the WV CAL. If the Attorney General 

believes an AVC is an appropriate way to deal with the issues presented, then the Legislature's 

plain language above ensures that such an approach is legally enforceable. Hence, the AVC was 

not only supported by adequate consideration, it is enforceable by operation oflaw.7 

In summary, the Authority fully reviewed the issue of competition in its Decision, and 

properly exercised its discretion to grant priority to other important factors under the CON law. 

This delegation of authority to such Administrative Agencies is justified by their perceived 

expertise on certain subjects within their control, and to remove such discretion when 

substantiated with such evidence would run counteractive to any delegation ofsuch authority. An 

intelligible principle has been established an~ the Authority was within such discretion. 

6 The WV CAL created a new rate review requirement for any hospitals operating under a cooperative agreement 

arrangement. This new hospital rate review regime is overseen by the West Virginia Attorney General. As such, 

CHH and 8t. Mary's are the only hospitals in West Virginia still subject to hospital rate review. 

7 CHH and St. Mary's compliance with the A VC was made a specific condition of their cooperative agreement 

approval. 
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c. The Need and Serious Problems Issues 

One of the fundamental requirements under the CON law is for the applicant to 

demonstrate the need for its project. See, W. Va. Code § 16-2D-6(a)(3) (2015); § 16-2D-9(b)(1) 

(2015). 

West Virginia Code § 16-2D-9(b) provides that a CON may only be issued if the 

proposed project is: (i) found to be needed; and (ii) consistent with the state health plan. 

Princeton Cmty. Hosp. v. State Health Planning, 174 W. Va. 558, 563, 328 S.E.2d 164, 169 

(1985). If the CON application fails to meet either of these requirements, the Authority must 

deny the CON application. Id. ''The burden of proof rests upon an applicant in the Certificate of 

Need process to demonstrate that a proposed application addresses and complies with all 

applicable review criteria and standards." In re Weirton Osteopathic Hospital, CON File # 86

11-2603-H, at 11 (Dec. 30, 1987). 

SWVA asserts that CHH failed to provide evidence that its combination with st. Mary's 

is needed because the two hospitals are financially sound and there is no indication that either 

would close without the merger. SWVA argues, therefore, that access to the type of care being 

provided by the hospitals would not be diminished or endangered should the merger not occur. 

Again, SWVA fails to grasp the fundamental notion that St. Mary's is going to be sold by 

PHS. The status quo is neither a practicable alternative, nor a stated goal of the State Health Plan. 

The question is therefore whether CHH can demonstrate a need for a transaction that features it 

as the purchaser. 

The Authority's Decision contains six pages discussing how CHH demonstrated such a 

need. In the absence of a specific methodology defining how to calculate need under W. Va. 
, 

Code § 16-2D-6(a)(3) (2015) and §16-2D-9(a) (2015) for the combination of two hospitals, the 
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Authority concluded that need for the proj ect was based upon the national trend toward greater 

consolidation in the health care industry and the Application's proven ability to do as follows: 

(i) reduce duplication, (ii) increase efficiency, (iii) improve quality and 
coordination of care, (iv) allow for greater recruitment of health care 
professionals, (iv) promote more effective management of population health, (v) 
enhance existing programs of health science education at CHH, St. Mary's, and 
Marshall University, and (vi) expand access to essential acute care services. 

This Court holds that the Authority's determination that the Application is needed was 

neither arbitrary nor capricious. Again, it is not the function of this Court to re-weigh the 

evidence. SWV A '.s request that this Court do so is improper and beyond the scope of review on 

appeal. The fact-finding process is properly within the realm of the Authority, who completed 

this task as contemplated under the CON law. As long as there is substantial evidence supporting 

the Authority's Decision, this Court may not substitute its own fact-finding conclusions. Its sole 

function is to determine if there is substantial evidence to support the ultimate determination. In 

this case, this Court believes there is substantial evidence to support the Authority's 

determination that the proposed transaction is needed. 

Under W. Va. Code §16-2D-6(e)(4) (2015), the Authority must also find that patients will 

experience serious problems in obtaining care of the type proposed in the absence of the 

Application. CHH presented evidence that the Application better positions CHH and St. Mary's 

to offer more complex, specialized services to the community that neither hospital individually is 

currently able to provide. Without the merger, the individual hospitals remain unlikely to have 

the resources, patient volumes, or ability to provide such services locally. As a result, patients 

will continue travelling to Columbus, Cincinnati, Lexington, or elsewhere to receive needed care, 

and CHH contends that such travel constitutes a serious problem within the meaning of W. Va. 

Code §16-2D-6(e)(4) (2015). 
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SWV A contends that there was no evidence presented that patients would have "serious" 

problems accessing complex, specialized services absent the merger, suggesting that a patient 

travelling out of the state, sometimes frequently and for long distances, is not a "serious" 

problem. The Authority spent three pages discussing the substantial evidence on the whole 

record that supported compliance with the legal standard ofW. Va. Code §16-2D-6(e)(4) (2015). 

This Court finds that the Authority'S conclusion that patients will experience serious problems 

obtaining complex, specialized health care locally in absence of the Application is a permissible 

interpretation of the CON law entitled to deference, and supported by substantial evidence. 

On the basis of the foregoing, this Court makes the following conclusions: 

1. The Application is reviewable under the West Virginia CON law. 

2. The Application is needed. 

3. Superior alternatives to the Application in tenus of cost, efficiency, and appropriateness 

do not exist, and the development of alternatives is not practicable. 

4. The Application is consistent with the State Health Plan and National Trends. 

5. The Application will serve the medically underserved. 

6. The Authority's Decision is not in violation ofconstitutional or statutory provisions. 

7. The Authority's Decision is not in excess of its statutory authority and jurisdiction. 

8. The Authority's Decision is made upon lawful procedures. 

9. The Authority's Decision is not affected by other error oflaw. 

10. The Authority'S Decision is not clearly wrong in view of the reliable, probative, and 

substantial evidence on the whole record. 

11. The Authority's Decision is not arbitrary, capnclOUS, characterized by abuse of 

discretion, or a clearly unwarranted exercise of discretion. 

22 



RULJNG 

WHEREFORE, on the basis of the foregoing Findings of Fact and Conclusions of Law, 

this Court does hereby ORDER that the Decisions of the Authority and the OOJ are 

AFFIRMED. 

The obj ections of any party to the entry of this Order are noted and preserved. It is further 

ORDERED that the Clerk of this Court is hereby directed to forward a certified copy of this 

Order to the parties and all counsel ofrecord. 

ENTERED on this ~ day of 

I JAMES C. STUCKY, JUDGE 
THIRTEENTH JUDICIAL CmCUIT 

STATE Of WEST 1'1;;1)111111 
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